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Saxtom,  Beeves  dfCo.v 10 

Schaetzle,  State  ex  rel.,  v.  Knoides 523 

Schmidt  V;  J.  O.  Johnson  Co 49 

Master  and  servant:  Unsafe  place:  Giving  way  of  wall:  Presump- 
tion of  improper  construction:  Injury  to  servant  while  making 
place  safe:  Assumption  of  risk:  Contributory  negligence:  Warn- 
ing of  danger:  Accident:  Questions  for  jury. 

Schmidt  v.  Mertes 468 

Partnership:  Dissolution:  Accounting  and  settlement:  Action:  At 
law  or  in  equity? 

Schmolt  V.  H.  W.  Wright  Lumber  Co. 57? 

Master  and  servant:  Injury  to  minor  servant:  Knowledge  of  dan- 
ger: Warning:  Duty  of  master:  Vice-principal:  Negligence: 
Contributory  negligence:  Questions  for  jury:  Special  verdict: 
Instructions  to  jury:  Burden  of  proof:  '^Accident:"  Damages. 
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Schoenmann  v.  Hood 241 

Judgment:  Opening  default:  Discretion:  Chattel  mortgagee:  Sale: 
Failure  to  file  affidavit:  Extinguishment  of  debt. 

Schweikeri  v.  John  B.  Davis  Lumber  Co. 632 

Master  and  servant:  Personal  injury:  Unguarded  **  gearing:"  Stat- 
ute construed:  Evidence:  Competency  of  expert:  Line  of  duty: 
Contributory  negligence:  Excessive  damages. 

Shaw  V.  Crandon  State  Bank 639 

Mortgage  securing  several  notes:  Priority  of  lien:  Equities:  Fidu- 
ciary relations:  Constructive  fraud:  Officers  of  corporations: 
Banks  and  banking:  Validity  of  acts:  Ratification:  Foreclosure: 
Judgment:  Disposition  of  proceeds  of  sale:  Appeal:  Review: 
Findings  of  fact 

Smith,  Bartdt  v 31 

Smith  V.  Peterson 284 

Appeal:  Verdict,  when  disturbed. 

Smith  V.  State 612 

Criminal  law:  Appeal  and  error:  Review:  Verdict:  Exceptions: 
Depositions  on  behalf  of  accused:  Use  by  state:  Waiver  of  con- 
stitutional rights:  Nonprejudicial  errors:  Evidence:  Relevancy. 

Smits  V.  State 601 

Witnesses:  Physicians  and  surgeons:  Qualification  as  experts: 
Privilege:  Criminal  law:  Rape:  Leading  questions  to  child:  Dis- 
cretion: Irrelevant  testimony:  Harmless  errors:  Complaint  by 
prosecutrix:  Details:  Instructions  to  jury:  Statutes:  Implied  re- 
peal: Cruel  and  unusual  punishment 

Solberg,  Wilson  v 57S 

Stark  V.  Euber  Manufacturing  Co 6 

Principal  and  agent:  Notes  taken  by  agent  as  his  own  property: 
Evidence. 

State,  Birmingham  v 90 

State,  Bums  v 37S 

State  V,  City  of  Milwaukee 131 

Statutes:  When  affect  rights  of  the  state:  Claims  against  county 
or  city:  Action  by  state:  Pleading:  Demurrer:  Fines  collected 
and  not  paid  to  state:  Liability  of  county  and  dty. 

State,  Smith  v 612 
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State,  Smits  v 601 

State,  Welch  v 86 

State  ex  rel.  Cazier  v.  Turner 484 

Ne  exeat'  Denial  of  writ:  Appealable  order:  Mandamui, 

State  ex  rd.  Dick  v.  Kalaher S43 

Intoxicating  liquors:  Licenses:  Saloons  near  schools. 

State  ex  rel.  Greeley  v.  Joint  Free  High  School  District. . .  608 
Schools:  Free  high  school  districts:  Dissolution:  Statute  construed. 

State  ex  rel.  Hamburg  v.  Board  of  Supervisors 191 

Bridges:  County  aid:  Petition  after  completion  of  the  work. 

State  ex  rel.  Kenosha  O.  dk  E.  Co.  v.  Kenosha  E.  B.  Co....  337 

Appeal:  Matters  considered:  Quo  wartanJto:  Municipal  corpora- 
tions: Franchises:  Electric  current:  Use  of  streets:  Repeal  of 
statutes:  Public  utilities:  Railroad  commission:  Certificate  of 
necessity:  Constitutional  law:  Legislative  power:  Delegation. 

State  ex  rel.  Kustermann  v.  Board  of  State  Canvassers.  •  •  •  294 

Elections:  Representative  in  Congress:  State  canvass:  When  main' 
damns  lies:  Duty  of  canvassers:  Presumptions:  Powers  of  su- 
preme court:  When  exercised. 

State  ex  rel.  Schaetzle  v.  KnowLes • 523 

Municipal  corporations:  Firemen's  pension  fund:  Statute  con- 
strued. 

State  ex  rel.  Sullivan  v.  District  Court  of  Milwaukee  Co. . .  138 

Constitutional  law:  Right  of  trial  by  jury:  Taxing  jurors'  fees  as 
costs  against  accused:  Writ  of  prohibition,  when  lies. 

State  Canvassers,  Board  of.  State  ex  rel.  Kustermofm  v..  •  294 

Stratton,  Bruheim  v 271 

Sullivan,  State  ex  rel,,  v.  District  Court  of  MUwanikee  Co.  138 
Suring  v.  Bollman 490 

Boundaries:  Location  of  quarter-section  corner:  Quieting  title: 
Cloud:  Plats:  Actual  location  on  other  land:  Claim  of  title: 
Pleading:  Joinder  of  causes  and  parties:  Appeal:  Harmless 
error:  Equity:  Inadequate  remedy  at  law:  Cancellation  of  in- 
struments. 

Swartz,  Eggleston  v..  •••••••••  • •  106 
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Tasse  v,  Kindt 115 

Keal-estate  brokers:  Middlemen:  Commissions  from  both  parties. 

Teasdale,  Mishatvaka  Woolen  Mamcfacturing  Co,  v 73 

Turner,  State  ex  rel.  Cazier  v 484 

Vernon  County,  State  ex  rel.  Hamburg  v.  ^ 191 

Walter  Brewmg  Co.,  Loos  v 1 

Walterman  v.  Village  of  Norwalk 663 

Municipal  corporations:  Streets:  Property  rights  of  abutting  own- 
ers: Transfer  to  municipality:  When  binding  on  succestor  in 
title:  Notice:  Bight  to  have  way  unobstructed:  Injunction:  Pub- 
lic policy:  Ck>nsideration:  Sealed  instrument:  License,  when 
revocable:  Grant  of  easement:  Construction  of  deed:  Nuisance: 
Estoppel. 

Walters,  Sanhom  v 84 

Welch  V.  State 86 

Criminal  law:  Food:  "Furnishing"  oleomargarine  for  butter:  In- 
tent: Ignorance  of  fact 

Weller  v.  Heimhruch 217 

Easements:  Obstruction  of  private  way:  Damages. 

Willette  V.  Rhinelander  Paper  Co. 537 

Master  and  servant:  Injury  from  unguarded  gearing:  Statute  con- 
strued: Liability  not  absolute:  Duty  of  master:  Negligence:  De- 
fenses: Contributory  negligence:  Questions  for  jury:  Special 
verdict:  Inconsistent  findings:  Appeal:  Reversal:  New  trial, 
when  ordered:  Excessive  damages:  Remission  of  part 

Wilson  V.  Solberg 573 

Sales:  Breach  of  warranty:  Rescission:  Reasonable  time:  Evi- 
dence. 

Wisconsin  Central  R.  Co.,  Jensen  v 326 

Wisconsin  Iron  &  Wire  Works,  Fidelity  Trust  Co.  v 385 

Wright  Lumber  Co,  v.  McCord 93 

Wright  Lumber  Co,,  Schmolt  v 577 

Wunderlich,  First  NatioiuU  Bank  of  Antigo  v 193 

Young  v.  Miner 71 

Mortgages:  Redemption:  Parties. 
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543 219 
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V.  Horlick's  M.  M.  Co. 
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Atlantic  City  W.  W.  Co.  y.  At- 
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648 612 
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213 
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Co.  54  W.  342       .        -        -    591 

V.  Collins  63  N.  H.  442    183-4 
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Callen  v.  Ellison  13  Ohio  St. 
446 211 
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8.55 281 

Cowles  V.  Neillsville  137  W. 
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239 137 

Gronkhite   v.  Travelers  Ins. 

Co.  75  W.  116  -  .  .  453 
Crooker  y.  Crooker  49  Me.  416  155 
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De  France  v.  Johnson  26  Fed. 

891 105 

Dehsoy  v.  Milwaukee  K  R  <& 

L.  CJo.  110  W.  412  -  -  336 
Delaney  v.  Brunette  62  W.  615  154 
Denver  v.  Girard  21  Colo.  447  666 
Deeerant  v.  Cerilloe  C.  R.  Co. 

178  U.  8.  409  -  -  -  568 
Dessert  L.  Co.  y.  Wadleigh 

103  W.  318  -  -  -  273,  276 
Detroit  v.  Detroit  C  St  R.  Co. 

184U.  S.  368  -  -  27,28 
V.  Ft  W.  &  B.  L  R.  Co. 

95  Mich.  456  -  -  22,  23 
Donohoo  V.  Murray  62  W.  100  666 
Donohae  y.  Padden  93  W.  20  117, 

119 


Dougherty  v.  West  Superior  I. 

&  S.  Co.  88  W.  343  -  -  444 
Driscoll  y.  Allis-Cbalmers  Co. 

144  W.  451  .        -     405,  572 

Driver  v.  W.  U.  R.  Co.  32  W. 

569 364 

Dugan  y.  C,  St  P.,  M.  &  0. 

R.  Co.  85  W.  609  -        -    547 

Duluth  M.  Co.  v.  Clancy  139 

W.  189         -  -        .    282 

Dunnigan  v.  C.  <&  N.  W.  R.  Co. 

18  W.  28      -       -       .       -543 

East  Tenn.,  Va.  &  Ga.  R.  Co. 

V.  Frazier  139  U.  S.  288  -  506 
Eaton  V.  North  25  W.  514  -  136 
Edwards  v.  Noyes  65  N.  Y. 

125        -        -        .        -        .    532 

V.  Remington  51  W.  336    470 

Eichenlaub  v.  8t  Joseph  113 

Mo.  395  -  .  -  -  666 
Ellison  V.  Barnes  23  Utah  183  311, 

312 
Eisner  v.  Dorn  136  W.  73  -  12 
Elwell  y.  Adder  M.  Co.  136  W. 

82 227 

Emerson  y.  Nash  124  W.  369  273 
Emery  y.  Lowell   109  Mass. 

197 220 

Empey  v.  Plugert  64  W.  603  532 
Erdman   v.   Gottshall   9  Pa. 

Super.  Ct  295  -  -  -  185 
Estey  Organ  Co.  v.  Lehman  ' 

132  W.  144  .  -  -  -  286 
Evans  v.  Crawford  Co.  F.  M. 

F.  Ins.  Co.  130  W.  189        -    534 

V.  Davidson  53  Md.  245    253 

y.  Fearne  16  Ala.  689-209 


185 


Fahn  v.  Reichart  8  W.  255   - 
Fanning  v.  Murphy  126  W. 

538 

Farmer  v.  St  Croix  P.  Co.  117 

W.  76 

Farr  v.  Peterson  91  W.  182  - 
Faust  V.  State  4.i  W.  273 
Fehrman  v.   Pine  River  118 

W.  150  -        -        - 

Ferguson  v.  Mason  60  W.  377    662 
Finkelstonv.  C,  M.  <&  St  P. 

R.  Co.  94  W.  270 
F.  Mayer  B.  &  S.  Co.  y.  Falk 

89  W.  216     -        -        - 
Fowler  v.  Ingersoll  127  N.  Y. 

472 

Fox  V.  Peninsular  W.  L.  &  0. 

Works  84  Mich.  676    - 

V.  Williams  92  W.  320   - 

I  Franey  y.  Warner  96  W.  222 


482 

124 
148 
142 


-    647 


-    440 


-    209 


113 

392 
496 
273 


CITATIONS. 


[145 


Freeman  v.  Sayre  48  N.  J.  Law 

37 219 

Freeport  W.  Co.  v.  Freeport 

180  U.  a  587  -  -  -  28 
Frisbie  v.   Whitney  9  Wall. 

187 633 

Frost  V.  Meyer  137  W.  265  -  522 
Fucha  V.  Koerner  107  N.  Y. 

629 4 

Fulcher  v.  State  32  Tex.  Crim. 

621 381 

Gableman  v.  P.,  D,  &  E.  R. 

Co.  179  U.  S.  a35  -  -  854 
Galveston  &  W.  R.  Co.  v.  Gal- 
veston 90  Tex.  398  -  22,  25 
Gamble  v.  Loop  14  W.  465  -  497 
Ganson  v.  Madigan  15  W.  144  217 
Gardner  v.  Paine  L.  Co.  123 

W.  338  -        ...    444 

Gates  V.  Hughes  44  W.  332  -  86 
Gauche  v.  Mayer  27  111.  134  -  532 
Gauger  v.  Pautz  45  W.  449  -  470 
Georgia  R.  <&  B.  Co.  v.  Smith 

128  U.  S.  174  -  -  -  28 
Gereg  v.  Milwaukee  G.  L.  Co. 

128  W.  35  -        -        -    403 

Gerhardt  v.  Swaty  67  W.  24  530 
Gierczak  v.  Northwestern  F. 

Co.  142  W.  207  .  -  -  639 
Giese  v.  Milwaukee  E.  R  <& 

L.  Co.  116  W.  66  -        .    522 

Gilbert  v.  Auster  135  W.  581  -    534 

V.  Pier  102  W.  334  -        -    466 

V.  Reynolds  51  111.  513  -    105 

Gildehaus  v.  Whiting  39  Kan. 

706  .  -  -  -  -  530 
Gilman  v.  Sheboygan  2  Black 

(U.  8.)  510  -  -  -  -  135 
Gilson  V.  Fischer  68  Iowa  29  219 
Givans  v.  Searle  136  W.  608  -  258 
Godfrey  v.  Thornton  46  W. 

6(}7 100 

Gordon  v.  Sullivan  116  W.  543    477 

V.  U.  S.  117  U.  S.  697     -    312 

Gotzian  &  Co.  v.  Shakman  89 

W.  62 483 

Governeur's  Heirs  v.  Robert- 
son 11  Wheat.  332       -        -    280 
Grand  Rapids  &  I.  R.  Co.  v. 

Heisel  47  Mich.  393  -  -  666 
Grant  v.  Keystone  L.  Co.  119 

W.  229  -        -       -        -    687 

Gray  v.  Tompkins  Co.  93  N. 

Y.  603  -        -       .-        -        -    137 
Greek- Am.  S.  Co.  v.  Richard- 
son D.  Co.  124  W.  469         -    227 
Groth  v.  Thomann  110  W.  488    444 
Grunert  v.  Brown  119  W.  126    275 


Guinard  v.  Knapp-Stout  <&  Co. 

Co.  95  W.  482  336,545-6,564,571-2 
Gun8olusv.Lormer54W.630  530-1 

Hack  V.  State  141  W.  346  -  615 
Hackett  v.  Bonnell  16  W.  471  213 
Hagenah  v.  Geffert  73  W.  636  273 
Hale  V.  Pack's  Ex'ni  10  W. 

Va.  145  -  -  -  154,  165 
Hamann  v.  Milwaukee  B.  Co. 

127  W.  650  -        -        .        -    403 

V. 136  W.  39    -        -    646 

Hammel  v.  Cairnes  129  W.  125  229 
Hampton  v.  Gilliland  23  Tex. 

Civ.  App.  87  -  -  11, 12 
Hanchey  v.  Southern  H.  B.  & 

L.  Asso.  140  Ala.  245  -  -  282 
Hanifen  v.  Armitage  117  Fed. 

845 291 

Hankwitz  v.  Barrett  143  W. 

639 462 

Hannon  v.  State  70  W.  448   -    606 
Hanover  F.  Ins.  Co.  v.  Stod- 
dard 52  Neb.  745  -        -        -    291 
Harrison  v.  Brown  6  W.  27     183-4 
Hastay  v.  Bonness  84  Minn. 

120 636 

Hawks  v.  Pritzlaff  51  W.  160  76 
Hayden  v.  Albee  20  Minn.  159  220 
Haves  v.  Mich.  Cent  R.  Co. 

Ill  U.  8.  228        -        -        -    569 

V.  Oshkosh  33  W.  314     -    137 

Hazelton  v.  Week  49  W.  661  182 
Hazleton  v.  Union  Bank  82 

W.  34 614 

Hein  v.  Mildebrandt  134  W. 

582 85 

Helmke  v.  Thilmany  107  W. 

216  -  -  -  -  544,572 
Hempton  v.  State  111  W.  127  384 
Heunesey  v.  C.  &  N.  W.  R. 

Co.  99  W.  109  -  -  587,  688 
Hennessy  v.  Douglas  Co.  99  W. 

129        -        -        -        -        «    291 

V.  Patterson  86  N.  Y.  91    111 

Hepler  v.  State  58  W.  46  -  92 
Herring  v.  E.  I.  Du  Pont  de 

Nemours  P.  Co.  139  W.  412    622 
Hibbard,  S.,  B.  &  Co.  v.  Chi- 
cago 173  111.  91     -        -       -    666 
Hickory  Farm  Oil  Co.  v.  B., 

N.  Y.  &  P.  R.  Co.  32  Fed.  22  281 
Hildman  v.  Phillips  106  W. 

611 565 

Hill  V.  Winston  73  Minn.  80  407 
Hoffman  v.  Rib  Lake  L.  Co. 

136  W.  388  -  -  -  563,  638 
Hoffmann  v.  Milwaukee  E.  R. 

&  L.  Co.  127  W.  76      -    168,  176 


Wis.] 


CITATIONS. 


XXX 


Hoig  y.  Gordon  17  Grant  Ch. 

(Up.  Can.)  599  -  -  -  105 
Home  T.  &  T.  Co.  v.  Loe  An- 
geles 211  U.  S.  265  -  27,  28 
Hooper  v.  Hooper  102  W.  698  262. 

620 
Hoover  v.  McCormick  84  W. 

215  -  -  -  -  481,  482 
Horn  V.  La  Crosse  Box  Co.  123 

W.  399  -        -        -408,444 

V. 131  W.  384  -        -    444 

Horner  v.  C,  M.  &  St  P.  R. 

Co.  38  W.  165  -  -  -  68 
Hong  V.  Girard  L.  Co.  144  W. 

337  -  -  -  405,  444,  572 
Houghton  V.  Ely  26  W.  181  -  475 
Huber  v.  Stark  124  W.  359  -  668 
Hagjrins  v.  Daley  99  Fed.  606  67 
Hulehan  v.  G.  B.,  W.  &  St  P. 

R.  Co.  68  W.  620  -  -  407,  586 
Hungerford  v.  Bedford  29  W. 

345 530 

Hant  V.  Rousmanier's  Adm'rs 

8  Wheat  174  -  -  -  209 
Hunter  v.  Hathaway  108  W. 

620 220 

Hupfer  V.  Nat  D.  Co.  119  W. . 

417 60 

Hutch  ins  y.  Hebbard  34  N. 

Y.  24  -  -  -  -  -  209 
Hutson  V.  Jenson  110  W.  26    654 

111.  S.  Co.  V.  Warraa  141  W. 
119 281 

Indianapolis  <&  C.  R.  Co.  v. 

Lawrenceburg  34  Ind.  304  22,  24 
Indianola  v.  G.,  W.  T.  &  P. 

R.  Co.  56  Tex.  594  -  22,  24,  26 
Ingram  v.  Rankin  47  W.  406  489 
Innes  v.  Milwaukee  96  W.  170  336 
International  T.  Co.  v.  Peter- 
son 133  W.  302  -  -  -  282 
Island  C.  Co.  v.  Combs  152 
Ind.  379        .       -       -        -      67 

Jackman  v.  Inman  134  W.  297  599- 

601 
Jambor  v.  State  75  W.  664  -  92 
James   v.   Darlington   71  W. 

173 666 

Janeen  v.  Huerth  143  W.  363  124 
Jarvis  v.  Barrett  14  W.  591  -  485 
Jefferv  v.  C.  &  M.  E.  R.  Co. 

138  W.  1  -  352,  353,  3tK),  364 
Jenkins  v.  Lykes  19  Fla.  148  532 
Jennings  v.  State  134  W.  307  615 
Jerdee  v.  Furbueh  115  W.  277  662 
J.  H.  Clark  Co.  v.  Rice  127  W. 

451 148 


Johnson  v.  Ashland  W.  Co.  71 

W.  553         -       .       -       -  636 

V. 77  W.  61      -       -  67 

Johnston  v.  C,  St  P.,  M.  & 

O.  R  Co.  130  W.  492  -        -  252 

V.  Lonstorf  128  VV.  17     -  666 

Jones  V.  De  Muth  137  W.  120  627 

V.  Monson  137  W.  478    -  190 

V.  Tatham  20  Pa.  St.  398  136 

Joseph  Dessert  L.  Co.  v.  Wad- 

leigh  103  W.  318  -  -  273,  275 
Juneau  Bank  v.  McSpedon  16 

W.  629  -       -       -        -    614,  616 

Kath  V.  Wis.  Cent  R.  Co.  121 
W.  503         -       ...    636 

Eaufmann,  In  re,  142  Fed.  898      12 

Kaukola  v.  Oliver  I.  M.  Co. 
159  Mich.  689       -        -        -    407 

Keena  v.  Am.  B.  T.  Co.  144 
W.  231         -        -        -        -    639 

Kellogg  v.  Malick  125  W.  239  220 
Kent  v,  Perkins  36  Ohio  St  639  291 
Kersten    v.    Weichman    135 

W.  1 86 

Kiley  v.  C,  M.  &  St  P.  R.  Co. 

138  W.  216  -  -  -  -  831 
Kilpinski  v.   Bishop  143  W. 

390        -        -        -        -     117  119 

Kimball  y.  Kenosha  4  W.  321  '  666 
Kingman  v.  Graham  51  W. 

232 666 

Klatt  v.  N.  C.  Foster  L.  Co. 

97  vV.  641  543^45,  549,  660,  663, 
566,  569,  571,  572,  637 
Klipstein  v.  Raschein  117  W. 

248 275 

Klotz  v.  Power  &  M.  M.  Co. 

136  W.  107  -  -  5.50,  651,  638 
Klueter  v.  Schlitz  B.  Co.  143 

W.  347  ...        -    216 

Knox  Co.  Bank  v.  Doty  9  Ohio 

St.  505 211 

Knoxville    v.    Knoxville  W. 

Co.  212  U.  S.  1  -  -  -  27 
Koplitz  V.  Powell  56  W.  671  3 
Korn  V.  Friz  128  W.  428  -  113 
Kortendick  v.  Waterford  135 

AV.  77 189 

Krakow  v.  Wille  125  W.  284  634 
Kreider  v.  AVie.  River  P.  &  P. 

Co.  110  W.  645  -  -  544,  672 
Kremer  v.  Arians  141  W.  662  258 
Krier  v.  M.  N.  R.  Co.  139  W. 

207 372 

Kruczinski   v.   Neuendorf  99 

W.  2(54  ...        -    499 

Kucera  v.  Merrill  L,  Co.  91 

W.  637  -       .       .        .    587 


•  •I 

XXll 


CITATIONS. 


[145 


La  Fave  v.  Superior  104  W. 
454 665 

Lam  Yee  v.  State  132  W.  527  92 
Land,  L.  &  L.  Co.  v.  Mcln- 

tyre  100  W.  245  -  -  -  282 
Lantz  V.  Maffett  102  Ind.  23  211 
La  Pointe  v.  O'Malley  46  W. 

35 307 

Larson  v.  Foss  137  W.  804    -      92 

V.  Lammers  81  Minn.  239    220 

V.  Oieefos  118  W.  368  483,  674 

Larsson  v.  McClure  95  W.  533  56 
Lawe  V.  Hyde  39  W.  345  -  136 
Lehman  v.  C,  St.  P.,  M.  &  0. 

R.  Co.  140  W.  497  -  -  565 
Lierman  v.  Milwaukee  D.  D. 

Co.  110  W.  599  -  -  .  -  66 
Lind  V.  Uniform  S.  &  P.  Co. 

140  W.  183  -  -  -  651,  554 
Linden  L.  Co.  y.  Milwaukee 

E.  R.  &  L.  Co.  107  W.  493  -  418 
Lipsky  V.  C.  Reiss  a  Co.  136 

W.  307  ....  64 
Littlewood'8  Will  96  W.  608  111 
Loose  V.  State  120  W.  116  -  607 
Los  Angeles  v.  Los  Angeles 

City  W.  Co.  177  U.  8.  558  -  27 
Louisville,  N.  A.  <&  C.  R  Go. 

V.  Malott  135  Iftd.  113  -  -  220 
Lovass  V.  Olson  92  W.  616  111,  113 
Lovejoy  v.  Hutchins  23  Me. 

272  -----  48 
Lovell  V.  Sabin  15  N.  H.  29  -  48 
Loverin  &  B.  Co.   v.  Travis 

135  W.  322  -  -  227,  228,  482 
Lozo  V.  Sutherland  38  Mich. 

168 12 

Ludington  v.  Patton  111  W. 

208  -  -  170,  171,  177-180 
Lyman  v.  Babcock  40  W.  503  217 
V.  Smith  21  W.  674         -    652 

Maldaner  v.  Smith  102  W.  30  616 
Mallory  v.  Lyman  3  Pin.  443  481 
Mallov  V.  0.  &  N.  W.  R.  Co. 

109  W.  29  -  -  -  169,  176 
Maltby  v.  Austin  65  W.  527  -  148 
Manitowoc  v.  Manitow^oc  &  N. 

T.  Co.  145  W.  13  414, 416,  429-30 
Manning  v.  School  Dist  124 

W.  84  -  -  -  -  79,  273 
Manufacturers'  &  M.  Bank  v. 

St.  John  6  Hill  (N.  Y.)  497  209 
Marine  Bank  v.  International 

Bank  9  W.  67  -  -  -  652 
Marshfield  v.  Wis.  Tel.  Co.  102 

W.  604-  -  N  -  -  -  418 
Martin's  Heirs  v.  Martin  22 

Ala.  86        ....    105 


Marx  V.  Miller  134  Ala.  347  -  4 
Mathews  v.  Case  61  W.  491  -  403 
Mauch  V.   Hartford    112  W. 

40  -  -  .  .  587,  588 
Maxwell  v.  Todd  112  N.  C. 

677 67 

Maver  B.  &  a  Co.  v.  Falk  89 

W.  216  -  ...  209 
Mayor,  etc.  v.  Small  108  6a. 

309 220 

McCall  V.  Chamberlain  13  W. 

637       -----    543 

McCummins  y.  State  132  W. 

236  -----  92 
McCune  v.  Badger  126  W.  186  443 
McDonald  v.  Wilson  59  Ind. 

54 291 

McDougall  v.  Ashland  S.  F. 

Co.  97  W.  382  -  -  -  392 
McFarlaud  v.  Lindekugel  107 

W.  474  -  -  -  -  666 
McGraw,  Estate  of,  111  N.  Y. 

66 281 

McKillop  V.  Superior  S.  Co. 

143  W.  454  -  -  -  56,  403 
McKinley-Lanning  L.  &  T.  Co. 

V.  Gordon  113  Iowa  481  -  281 
Mclaughlin,  In  re  Guardian- 
ship of,  101  W.  672  -  -  674 
McLean  v.  Hoehle  98  W.  359  652 
McLellan  v.  Crofton  6  Me.  307  165 
McMahon  v.  Ida  M.  Co.  95  W. 

308 407 

McNarra  v.  0.  &  N.  W.  R.  Co. 

41  W.  69  -  .  .  530, 631 
McNeill,  Election  of,  In  re,  III 

Pa.  St.  235  -  -  311,  312,  324 
Meinshausen  v.  A.  Gettehnan 

B.  Co.  133  W.  95  -  -  276 
Meinzer  v.  Racine  74  W.  166  364 
Merrell  v.  Purdy  129  W.  331  100 
Merriam  v.  U.  S.  107  U.  S.  437  217 
Merrifield  v.  Merrifield's  As- 
signee 82  Ky.  527  -  -  11 
Metropolitan  C.   Ins.   Co.   v. 

Clark  145  W.  181  -  -  668 
Meyer  v.  Hanchett  43  W.  246    121 

V.  Hope  101  W.  123        -      86 

Mielke  v.  C.  &  N.  W.  R.  Co. 

103  W.  1  -  -  -  55,  402 
Miller  v.  Centralia  P.  &  W.  P. 

Co.  134  W.  316  -  -  .  401 
V.  Kenosha  E.  R.  Co.  135 

W.  68 276 

V.  Kimberly  &  C.  Co.  137 

W.  138        444,  546,  552,  553,  638 

V.  Neale  137  W.  426        -    220 

Milwaukee  v.  McGregor  140 

W.  35 135 


Wis.] 


CITATIONS. 


•  •  • 

ZXlll 


Milwaukee  L.»  H.  A  T.  Go.  t. 

Barlingion  K  L.  A  P.  Go. 

142  W.  436  -  •  -  -  22 
V.  M.  N.  B.  Go.  182  W. 

813  -  -  -  -  20, 22 
Minneapolis,  St  P.  &  8.  8.  M. 

R.  Co.  V.  R.  R.  Gomm.  136 

W.  146  .  ...  607 
Miskev.  Thorn  144  W.  178  604,636 
Monagban  t.  Northweetern  F. 

Go.  140  W.  457  -  661,  566,  638 
Monroe  v.  D.,  M.  &  T.  a  L. 

R  Ca  143  Mich.  315  -  -  22 
Montanye  t.  Northern  £.  Mfg. 

Co.  127  W.  22  -  -  -  54 
Monteith  ▼.  Eokomo  W.  R 

Go.  159  Ind.  149  •  -  -  568 
Morawets  ▼.  Son  Ins.  Office 

96  W.  175  -  -  -  -  258 
Morehonae  y.  GomBtock  42  W. 

626 676 

Morgan  ▼•  Bamett  18  Ohio 

535 213 

V.  Pleehek  120  W.  806    -     86 

Morrison  y.  Madison  96  W. 

452 665 

V.  Phillips  &  G.  a  Go.  44 

W.  405  -  ...  60 
Morse  y.  Oilman  16  W.  604  -  273 
Mosher  y.  Post  89  W.  602  -  148 
Mueller  y.  Burton  139  W.  384  79 
V.  Northwestern  I.  Go. 

125  W.  326  -  -  -  -  54 
Mulcaims  y.  Janesyille  67  W. 

24 64 

Mullen  y.  Keetzleb  7  Bush  263  118 
Mnrchison  y.  Plyler  87  N.  01 

79 11 

Murphy  y.  Grouch  24  W.  366  12 
Mygatt  y.  Goe  147  N.  Y.  466    630 

Nash  y.  Towne  5  Wall.  689-217 
Nat.  Ezch.  Bank  y.  Wiley  195 

U.  a  267  -  -  .  -  211 
Naylor  y.  C.  &  N.  W.  R.  Go. 

53  W.  661  -  -  -  -  67 
Nellie  y.  Nellis  90  N.  Y.  506  112 
Nelson  y.  Churchill  117  W.  10    220 

V.  McDonald  80  W.  605  -    100 

y.  Murfreesboro  179  Fed. 

906  •  -  -  -  .  27 
Neubauer  y.  Gabriel  86  W.  200  666 
Newman  y.  Wilson  1  La.  Ann. 

48 48 

New  Orleans  W.  W.  Go.  T. 

Rivera  115  U.  8.  674  -  -  27 
Newton  y.  8uperior  146  W. 

-       .       -       .       ,    292 

Nilson  y.  Morse  62  W.  240     -    217 


Nolan  y.  Kroening  130  W.  79  86 
Northern  Cent  R.  Go.  y.  Balti- 

more  21  Md.  93  -  -  -  22 
Northern  T.  Go.  v.  8nyder  113 

W.  516  -  -  -  606, 607 
Norton  y.  Tufts  19  Utah  470  -  105 
Norway  v.  Rowe  19  Ves.  Jr. 

144 68 

Novak  y.  Nordbeiv  Mfg.  Go. 

141 W.  298  .  -  .  -  639 
Nuhn  y.  Miller  5  Wash.  406    106 

Obom  y.  8tate  148  W.  249  384,  616 
O'Connor  v.  C.  &  N.  W.  R. 

Co.  92  W.  612  -  -  -  276 
Oconto   City    W.    a    Go.  ▼. 

Oconto  105  W.  76  -  -  348 
Odegard  v.  North  Wis.  L.  Go. 

130  W.  659  -  .  .  -600 
O'Donnell  v.  8tate  126  W.  699  171 
CHara  v.  Powell  80  N.  0.  103  310- 

312 
Okershauser  y.  8tate  136  W. 

Ill 615 

Okonski  y.  Pennsylvania  &  0. 

F.  Co.  114  W.  448  -  -403 
Omaha  A  F.  L.  &  T.  Go*  y. 

Parker  33  Neb.  775  -  -  530 
Omaha  W.  Go.  y.  Omaha  147 

Fed.  1 25 

O'Malley  v.  Ruddy  79  W.  147  660 
Ordway  v.  Conroe  4  W.  45  -  213 
Orton  V.  8cofield  61  W.  382  -  118 
Orttel  y.  C,  M.  & 8t  P.  R.  Co. 

89  W.  127  .  .  .  -  665 
Ofibum  T.  8tate  7  Ohio  (Part 

I)  212  .       .       -       .       -    213 

Pacific  R.  Go.  y.  Leavenworth 

1  Dill.  393  -  -  -  22,  23 
Paige  v.  Kolman  93  W.  435  -  532 
Parker    y.    Fairbanks-Morse 

Mfg.  Co.  130  W.  526    -        -      54 

v.  Hull  71  W.  368    -       -600 

Patnode  v.  Westenhaver  114 

W.  460  -  -  -  .  670 
Pease  V.  0.  A  N.  W.  R,  Go.  61 
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y.  Kiiine  41  N.  H.  238    - 
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137  W.  80     -        -        -        -    347 

—  Rinder  y.  Goff  129  W. 

668    302,  307,  309,  314-15,  320-21 

—  Rose  V.  Superior  Court 
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Tasse  v.  Kindt  125  W.  631     -  118, 
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y.  Hoar  2  Mason  311     -    135 

y.  Lane  19  Fed.  910        -    533 

Upthegrove  v.  Jones  &  A.  G. 
Co.  118  W.  673    -        -    544,  572 

Valentine's  Will,  In  re^  93  W. 
45 477 

Vance  y.  Board  05  Mich.  462  311 
Van  de  Bogart  y.  Marinette  & 
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Whitcomb  y.  Provost  102  W. 

278 532 

Whitlow  V.  State  74  Ga.  819  -  477 
Wickert  y.  Wis.  Cent.  R.  Co. 

142  W.  375  -  -  -  -  131 
Wight  y.  Alden  3  How.  Pr. 

213  -----  209 
Wilbum  y.  Land  138  W.  36  -  661 
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CASES  DETERMINED 


AT  THB 


January  Term,  1911. 


Loo8^  Respondent,  vs.  Geo.  Wai^tee  Bbewino  Company,  Ap- 
pellant. 

January  11 — January  SI,  191U 

Master   and   servant:   Requiring   additional   services:   Discharge: 

Breach  of  duty:  Questions  for  jury, 

1.  As  long  as  he  Is  permitted  to  perform  the  services  he  contracted 

for,  a  servant  cannot  treat  a  mere  request  or  direction  to  per- 
form additional  services  as  a  discharge;  but  he  may  so  treat  a 
refusal  to  permit  him  to  perform  the  substantial  or  principal 
service  he  agreed  to  perform  and  a  direction  to  substitute  a 
different  service. 

2.  An  employee  of  a  brewing  company  having  been  sent  to  assist  in 

the  purchase  of  a  saloon  by  a  prospective  customer  of  the  com- 
pany to  whom  the  company  was  to  loan  the  money  to  carry  out 
the  deal,  the  question  whether,  in  accepting  a  commission  from 
the  vendor,  such  employee  was  guilty  of  such  a  breach  of  duty 
as  to  warrant  his  discharge  is  held,  upon  the  evidence,  to  have 
been  one  for  the  jury,  it  being  doubtful  whether  any  wrong  was 
intended  or  any  real  injury  inflicted  upon  the  employer's  busi- 
ness. 

3.  If  misconduct  amounting  to  breach  of  the  contract  of  employment 

existed  at  the  time  of  a  discharge,  the  employer  can  justify 
imder  it  even  though  he  did  not  know  of  it  at  the  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burneix,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  alleged  wrongful  discharge 
from  employment  under  a  written  contract  entered  into  Feb- 
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ruary  6,  1904,  whereby  it  was  agreed  that  plaintiff  should 
render  services  to  the  defendant  from  March  1,  1904,  to 
March  1,  1909,  as  salesman  of  its  beer  and  beer  products  and 
as  collector  of  its  accounts  and  demands  arising  from  sales  of 
beer  and  beer  products,  and  at  times  not  so  occupied  it  should 
be  his  duty  in  a  general  way  to  serve  and  assist  in  and  about 
said  business,  according  to  his  ability,  and  to  observe  and  obey 
all  proper  directions  that  might  from  time  to  time  be  given 
him  by  the  general  manager  or  other  authorized  business  rep- 
resentative of  the  defendant,  for  an  annual  salary  of  $1,200 
payable  in  equal  instalments  at  the  end  of  each  month. 
Plaintiff  entered  upon  his  employment  at  the  stipulated  time 
and  remained  therein  until  about  April  16,  1906,  when  he 
claims  he  was  discharged.  Defendant  denies  that  he  was  dis- 
charged, and  alleges  that,  if  he  was,  there  was  suflScient  ex- 
cuse therefor  growing  out  of  plaintiff's  misconduct. 

The  jury  by  a  special  verdict  found  (1)  that  plaintiff  was 
discharged  from  his  principal  employment;  (2)  that  defend- 
ant was  not  justified  in  discharging  him;  (3)  that  plaintiff 
duly  performed  all  the  conditions  of  his  contract  while  in  the 
employ  of  the  defendant;  (4)  that  plaintiff  did  not  cause  any 
dissatisfaction  among  customers  of  the  defendant  with  an  in- 
tent to  injure  its  business;  (5)  that  plaintiff  did  not  misrepre- 
sent defendant's  business  and  management  in  a  manner  which 
tended  to  injure  its  buoiness;  (6)  that  plaintiff's  conduct  in 
the  Hemple-Schmitz  deal  was  not  a  breach  of  duty;  and 
(7)  that  plaintiff  was  entitled  to  recover  $1,681  with  interest 
from  July  29, 1909.  From  a  judgment  upon  the  special  ver- 
dict entered  in  favor  of  the  plaintiff  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  J.  Elmer  Lehr 
and  Albert  Erugmeier,  attorneys,  and  H.  C.  Sloan,  of  coim- 
sel,  and  oral  argument  by  Mr.  Lehr  and  Mr.  Krugmeier. 

For  the  respondent  there  was  a  brief  by  H.  D.  Ryan  and 
A.  M.  Spencer  J  and  oral  argument  by  Mr.  Spencer. 
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ViNjE,  J.  The  assignments  of  error  reduce  themsehes  to 
two  questions :  Was  the  plaintiff  discharged  ?  and  If  so,  was 
the  defendant  justified  in  discharging  him  ?  It  is  not  daimed 
by  either  party  that  there  was  a  discharge  from  all  employ- 
ment under  the  contract ;  but  the  plaintiff  claims  that  his  prin- 
cipal employment  was  that  of  a  salesman  and  collector,  and 
that  on  or  about  the  16th  day  of  April,  1906,  he  was  required 
by  the  defendant  to  take  permanent  charge  of  its  bottling  de- 
partment, and  that  such  a  requirement  was  equivalent  to  a 
discharge.  The  defendant  admits  it  required  plaintiff  to  take 
charge  of  its  bottling  department,  but  maintains  that  he  was 
asked  to  do  so  only  temporarily  while  an  investigation  could  be 
made  relative  to  the  alleged  dissatisfaction  of  some  of  its  cus- 
tomers claimed  to  have  been  caused  by  the  plaintiff.  Upon  the 
issue  as  to  whether  or  not  such  change  in  employment  was  to  be 
permanent  or  only  temporary  there  was  a  sharp  conflict  of  tes- 
timony, and  the  finding  of  the  jury  in  favor  of  the  plaintiff 
cannot  be  disturbed  as  against  the  dear  preponderance  thereof 
or  as  not  supported  by  credible  evidence.  Undoubtedly  the 
plaintiff,  under  the  provisions  of  the  contract  set  out  in  the 
statement  of  facts,  could  be  required  to  perform  temporary 
services  in  the  bottling  department,  and  a  request  so  to  do 
would  not  constitute  a  breach  of  the  contract  of  employment. 
He  agreed  to  perform  such  or  any  other  reasonable  service  at 
times  when  he  was  not  occupied  in  his  principal  employment, 
namely,  that  of  a  salesman  and  collector.  It  has  been  held 
that  a  request  to  perform  an  additional  service  of  the  same 
kind  is  not  a  discharge.  Koplitz  v.  Poxoell,  66  Wis.  671,  14 
X.  W.  831.  /As  long  as  the  servant  is  permitted  to  perform 
the  services  he  contracts  for,  he.  cannot  treat  a  mere  request 
or  direction  to  perform  additional  services  as  a  discharge. 
Neither  would  a  master  be  justified  in  discharging  a  servant 
for  a  refusal  to  perform  services  outside  the  scope  of  his  em- 
ployment.    Koplitz  V.  Powell,  9apra.     But  when  there  is  a 
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refusal  to  permit  the  servant  to  perform  the  substantial  or 
principal  service  he  agreed  to  perform  and  a  direction  to  sub- 
stitute a  different  service^  as  in  this  case,  then  the  servant  may 
treat  such  refusal  and  direction  as  a  discharge.  Cooper  v. 
Stronge  &.  Warner  Co.  Ill  Minn,  177, 126  N.  W.  541 ;  Marx 
V.  Miller,  134  Ala.  347,  32  South.  765 ;  Boserie  v.  Kiralfy 
Bros.  12  Phila.  209 ;  Warner  v.  Sector,  etc.  1  City  Ct  R 
419 ;  Pepper  v.  Kisch,  2  City  Ct.  E.  131.  This  is  upon  the 
principle  that  both  parties  are  entitled  to  a  substantial  com- 
pliance with  the  contract,  and  that  he  who  refuses  to  permit  it 
is  guilty  of  a  breach  thereof.  The  trial  court,  therefore,  un- 
der the  findings  of  the  jury^  properly  held  plaintiff  was  dis- 
diarged.  Even  after  a  discharge  the  servant  is  under  no 
obligation  to  enter  upon  a  different  employment  in  order  to 
relieve  his  employer  as  much  as  possible  from  the  loss  conse- 
quent upon  the  breach  of  his  contract.  Fwchs  v,  Koerner, 
107  K  Y.  529, 14  K  E.  445 ;  Wood,  Mast.  &  Serv.  (2d  ed.) 
sec  127. 

It  remains  to  consider  whether  or  not  the  defendant  was 
justified  in  discharging  plaintiff.  The  ground  upon  which 
justification  was  urged  in  this  court  was  his  conduct  in  the 
so-called  Hemple  deal.  It  appears  that  before  plaintiff  en- 
tered the  employ  of  the  defendant  and  while  he  was  in  the 
employ  of  another  brewing  company,  Mrs.  Hemple,  who 
owned  a  saloon,  told  him  that  she  would  give  him  $200  if  he 
would  find  her  a  purchaser  for  her  saloon  property.  A 
Mr.  Schmitz  became  a  prospective  purchaser,  and  he  requested 
the  defendant,  who  was  to  loan  him  some  money  to  carry  out 
the  deal,  to  send  some  one  to  assist  him.  The  defendant  sent 
the  plaintiff,  because  he  was  good  at  taking  inventories,  quick 
at  figures,  and  able  to  draw  the  required  papers.  The  deal 
was  closed  at  $5,000,  the  price  Mrs.  Hemple  put  upon  the 
property,  and  plaintiff  received  from  her  a  commission  of 
either  $100  or  $200.  He  says  it  was  only  $100,  but  she  says 
it  was  $200.     The  defendant  made  a  loan  of  $4,500  to 
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Schmitz  on  the  property,  and  afterwards  took  it  in  payment 
of  the  loan,  as  Schmitz  was  unable  to  make  the  stipulated  pay- 
ments when  they  became  due.  Later  the  defendant  sold  the 
property,  but  'at  what  price  does  not  appear.  Defendant 
claims  this  conduct  on  the  part  of  plaintiff  in  accepting  a  com- 
mission from  Mrs.  Hemple  warranted  his  discharge.  This 
court  has  said: 

^Tt  is  not  for  every  breach  of  duty  that  an  employer  is  war-^ 
ranted  in  putting  an  end  to  a  contract  of  employment  before 
the  appointed  time.  In  a  controversy  over  such  a  matter,  es- 
pecially where  the  employment  is  of  a  business  nature,  re- 
quiring the  exercise  of  judgment  and  discretion,  the  breach 
of  duty  is  not  per  se  a  legal  justification  for  a  discharge  of  the 
employee,  unless  such  breach  evidences  moral  turpitude,  or 
the  conduct  is  manifestly  injurious  to  the  employer's  business. 
So,  where  the  question  of  the  breach  itself  is  undisputed,  but 
the  evidence  leaves  it  in  doubt  as  to  whether  there  was  any 
wrong  intended,  or  any  real  injury  inflicted,  upon  the  em- 
ployer's business,  whether  it  constituted  reasonable  ground  to 
discharge  the  employee  is  always  a  fact  to  be  found  by  the 
jury.''  Schvmaker  v.  Heinemann,  99  Wis.  251,  255,  74  N. 
W.  786. 

We  cannot  say  in  this  case  as  a  matter  of  law  that  the  fact 
that  plaintiff  received  a  commission  from  Mrs.  Hemple  in  the 
sale  of  her  property  to  Mr.  Schmitz  evinced  moral  turpitude 
on  his  part  or  was  manifestly  injurious  to  defendant's  busi- 
ness. No  pecuniary  damage  is  shown.  It  was  contemplated 
that  Mr.  Schmitz  should  become  a  customer  of  the  defendant, 
and  the  evidence  shows  that  he  continued  to  be  so  as  long  as 
he  carried  on  the  business.  After  he  quit,  the  subsequent  pur- 
chasers bought  only  part  of  their  beer  from  defendant,  but 
the  jury  was  undoubtedly  warranted  in  finding  that  such  fact 
was  not  the  result  of  the  conmiission  received  by  the  plaintiff. 
We  do  not  desire  to  be  understood  as  commending  the  action 
of  plaintiff.  Indeed,  it  oomes  dose  to  the  border  line  of  a 
serious  breach  of  duty.  For  that  reason  it  was  properly  left 
to  the  jury  to  say  whether  or  not  any  wrong  was  intended  or 
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any  real  injury  inflicted  upon  the  master's  business.  They 
found  there  was  not,  and  we  cannot  say  such  finding  was  er- 
ronex)us. 

It  appears  that  at  the  time  defendant  directed  plaintiff  to 
take  charge  of  the  bottling  department  it  had  no  knowledge 
of  the  fact  that  he  had  received  a  commission  from  Mrs.  Hem- 
pie.  Such  knowledge,  however,  was  not  necessary  in  order  to 
entitle  it  to  justify  the  discharge  on  account  of  the  alleged 
misconduct.  If  misconduct  amounting  to  a  breach  of  con- 
tract exists  at  the  time  of  a  discharge  the  master  can  justify 
under  it  irrespective  of  whether  or  not  he  knew  it  at  the  time 
of  the  discharge.  Von  Heyne  v.  Tompkins,  89  Minn.  77^ 
93  N.  W.  901 ;  Wood,  Mast.  &  Serv.  (2d  ed.)  sec  121.  We 
find  no  error  in  the  record. 

By  the  Court — Judgment  affirmed* 


Stabk,  Appellant,  vs.  Hubeb  IVIanufactubing  Company, 

Respondent. 

January  11 — January  SI,  1911, 

Principal  and  agent:  Notes  taken  "by  agent  as  his  oxon  property:  Evi- 
dence, 

Findings  of  the  trial  court  that  certain  notes  given  by  the  pur- 
chasers of  machinery  were  accepted  by  the  agent  making  the 
sale  as  his  own  property  and  were  so  treated  by  him  from  the 
time  of  their  execution,  and  hence  that  he  did  not  purchase 
them  from  his  principal,  are  held  to  be  sustained  by  the  evi- 
dence, although  the  notes  were  executed  upon  printed  forma 
naming  the  principal  as  payee  and  were  afterwards  indorsed  by 
the  principal  "without  recourse." 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 
The  defendant  is  a  corporation  incorporated  under  the  laws 


\ 
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of  the  state  of  Ohio  and  manufactures  boilers,  steam  engines, 
and  agricultural  implements.  The  plaintiff  was  the  local 
agent  of  the  defendant  at  Fond  du  Lac,  Wisconsin. 

The  plaintiff  as  agent  of  the  defendant  had  negotiations 
with  one  Fredericks  for  furnishing  Fredericks  with  an  outfit 
of  machines  furnished  by  the  defendant     When  delivered  to 
the  plaintiff  it  was  found  that  the  outfit  was  not  in  all  respects 
what  Fredericks  had  desired  and  ordered  and  in  consequence 
it  was  refused  by  him.     The  plaintiff  then  retained  possession 
of  the  outfit  for  the  purpose  of  disposing  of  it  and  thereafter 
entered  into  negotiations  with  one  Bailey  and  others  with  a 
view  to  having  them  take  the  outfit,  and  finally  on  July  17, 
1902,  made  arrangements  with  Bailey  and  his  partners  to  take 
the  outfit  for  $1,874.     On  this  deal  the  plaintiff's  commission 
would  be  about  $200.     Notes  and  a  chattel  mortgage  upon 
the  outfit,  executed  by  Bailey  and  his  partners  in  favor  of  the 
defendant,  were  received  and  recorded  by  the  plaintiff.     The 
defendant  was  unwilling  to  take  the  paper  and  security  of  the 
purchasers  in  settlement  of  the  indebtedness,  and  an  arrange- 
ment was  made  on  July  25,  1902,  between  the  plaintiff  and 
the  traveling  agent  of  the  defendant  whereby  the  plaintiff  was 
to  execute  his  note,  due  January  1,  1903,  in  favor  of  the  de- 
fendant for  $1,675,  the  net  sum  defendant  was  to  receive  for 
the  outfit,  and  was  to  receive  the  notes  and  other  security  ex- 
ecuted by  Bailey  and  his  partners  on  blanks  of  the  defendant 
and  running  in  its  name.     The  plaintiff  paid  his  note  for 
$1,675  in  favor  of  the  defendant  when  it  became  due  and 
duly  received  the  notes  of  William  Bailey  and  his  partners, 
indorsed  "without  recourse,"  and  the  chattel  mortgage.     The 
plaintiff,  believing  that  the  notes  and  chattel  mortgage  made 
in  the  name  of  the  defendant  were  void  under  the  provisions 
of  sec.  17706,  Stats.  (1898),  because  the  defendant  had  not 
filed  a  copy  of  its  articles  of  incorporation  with  the  secretary 
of  state,  arranged  with  Bailey  and  his  new  partner  for  the  ex- 
ecution on  April  18,  1904,  of  a  new  chattel  mortgage  and 
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notes  to  cover  the  indebtedness  due  for  the  outfit  sold  to  Bailey 
and  his  partners.  These  were  delivered  to  and  retained  by 
the  plaintiff.  An  execution  on  a  judgment  in  favor  of  the 
Northern  Thresher  Company  was  levied  upon  the  interest  of 
William  Bailey  in  the  outfit  sold  to  Bailey  and  his  partners, 
and  the  plaintiff,  believing  that  the  lien  thus  created  was  prior 
to  his  new  chattel  mortgage,  paid  $571.75  and  satisfied  this 
claim  to  protect  his  chattel  mortgage  claim  on  the  property. 

Plaintiff  brings  this  action  to  recover  the  amount  thus  paid 
by  him  in  satisfaction  of  the  claim  under  the  levy  mentioned 
above,  alleging  that  he  had  purchased  the  notes  and  mortgage 
executed  by  Bailey  and  his  partners  from  the  defendant  and 
that  he  had  paid  the  lien  for  $571.76  in  good  faith  to  protect 
the  defendant  and  to  minimize  the  damages  he  would  have 
4igainst  the  defendant. 

'  The  court  found  that  the  plaintiff  had  sold  the  outfit  to 
Bailey  and  his  partners  on  his  own  account  and  that  the  de- 
fendant was  not  the  vendor  of  the  outfit  to  Bailey  and  his  part- 
ners, but  that  they  bought  it  directly  from  the  plaintiff,  who 
took  notes  for  the  purchase  price  on  blanks  running  to  the  de- 
fendant but  for  himself,  and  that  the  transaction  was  regarded 
and  treated  by  both  the  plaintiff  and  the  defendant  as  a  sale  of 
the  outfit  by  the  plaintiff. 

This  is  an  appeal  from  the  judgment  of  the  trial  court  dis- 
missing the  complaint  and  awarding  costs  to  the  defendant. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Qerrit  T.  Thorn,  attorney,  and  Charles  H.  Forward,  of  coun- 
sel, and  for  the  respondent  on  the  brief  of  22.  L.  Morse. 

SiEBBCKEB,  J.  The  only  issue  raised  in  this  action  is  one 
of  fact  pertaining  to  the  purchase  of  the  Bailey  notes  by  the 
plaintiff  from  the  defendant.  The  trial  court  found  that  the 
plaintiff  was  acting  as  defendant's  agent  in  the  season  of 
1902 ;  that  the  plaintiff  accepted  and  treated  these  notes  of 
the  purchasers  of  the  threshing  outfit  as  his  own  from  the  time 
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of  their  execution ;  that  it  was  understood  between  the  plaint- 
iff and  the  defendant  that  the  plaintiff  received  them  as  his 
own  property,  and  that  he  therefore  gave  his  personal  note  for 
the  amount  due  the  defendant  for  the  property  so  sold  by  the 
plaintiff;  and  that  under  the  circumstances  shown  the  defend- 
ant was  not  the  owner  of  the  notes  in  question,  and  hence  that 
the  plaintiff  did  not  purchase  them  from  the  defendant  We 
have  examined  the  evidence  and  are  persuaded  that  the  court's 
conclusions  of  fact  are  supported  thereby.  It  appears  that 
the  defendant's  representative  at  no  time  accepted  these  notes 
as  payment  for  the  threshing  outfit,  nor  were  they  so  received 
for  the  defendant  by  the  plaintiff  as  its  agent.  The  defend- 
ant's agent  persistently  maintained  that  the  plaintiff,  in  deal- 
ing with  the  purchasers  of  this  outfit,  accepted  their  notes  as 
his  property  and  at  no  time  accepted  them  for  the  defendant. 
This  is  corroborated  by  plaintiff's  conduct  and  express  declara- 
tion. 

The  fact  that  the  notes  were  executed  on  printed  forms  in 
the  name  of  the  defendant  is  not  conclusive  of  the  fact  that 
they  were  not  the  plaintiff's  property  under  the  circumstances 
attending  their  execution.  Such  form  of  the  notes  does  not 
render  it  impossible  that  the  plaintiff  accepted  them  as  his 
property  and  relied  on  the  expectation  that  the  defendant 
would  formally  indorse  them  so  as  to  make  the  written  evi- 
dence of  his  title  complete.  Under  this  state  of  the  evidence 
we  cannot  hold  that  the  findings  of  the  trial  court  are  against 
the  dear  preponderance  of  the  evidence,  and  they  must  stand. 

By  the  Court. — Judgment  affirmed. 


10  SUPEEME  COURT  OF  WISCONSIN.      [Jan. 


Reeves  A  Co.  v.  Saxton,  146  Wis.  10. 


Reeves  &  Company,  Appellant,  vs.  Saxton  and  another,  Re- 
spondents. 
January  11 — January  SI,  1911, 
Homestead:  Exemption  from  execution:  What  occupancy  gives  right. 

Mere  occupation  of  premises  with  permission  of  the  life  tenant  by 
one  having  .only  a  remainder  or  reversion  after  the  termination 
of  the  life  estate,  does  not  entitle  the  occupant  to  claim  the 
premises  as  his  homestead,  exempt  from  execution  under 
sec.  2983,  Stats.  (Supp.  1906:  Laws  of  1901,  ch.  269,  sec.  1).  Al- 
though by  said  statute  the  exemption  extends  "to  any  estate  less 
than  a  fee  held  by  any  person  by  lease,  contract  or  otherwise, 
there  must  be  a  present  right  of  occupancy  by  title  in  the  per- 
son claiming  the  homestead. 


>» 


Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county :  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  enjoining  the  sale  of  the 
property  described  in  the  complaint  on  the  ground  that  it  was 
the  homestead  of  the  defendant  Erastus  Wilber  Saxton.  The 
property  belonged  to  Catherine  Saxton,  mother  of  Erastus 
Wilber  Saxton,  and  in  the  year  1905  she  deeded  it  to  her  son 
Erastus  Wilber  Saxton,  but  reserved  "the  use  and  occupancy 
during  her  natural  life."  At  the  time  this  action  was  com- 
menced said  Erastus  was  occupying  said  property  as  his 
homestead  with  the  consent  and  approval  of  his  mother,  which 
said  property  does  not  exceed  in  value  $5,000  and  does  not 
exceed  in  extent  more  than  a  quarter  of  an  acre,  and  is  lo- 
cated within  the  corporate  limits  of  the  city  of  Appleton,  Wis- 
consin. Judgment  was  obtained  against  the  defendants  and 
an  execution  issued,  and  the  proceeding  resulting  in  the  in- 
junctional  order  made  grew  out  of  the  claim  of  defendant 
Erastus  Wilber  Saxton. 

For  the  appellant  there  was  a  brief  by  Gerrit  T.  Thorn,  and 
oral  argument  by  Mr.  Thorn  and  Mr.  Charles  H.  Forward. 

For  the  respondent  Saxton  there  was  a  brief  by  A.  M.  Spenr 
cer  and  Henry  D.  Ryan,  and  oral  argument  by  Mr,  Spencer. 
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Kebwin,  J.  The  court  is  of  opinion  that  this  case  is  ruled 
by  Cornish  v.  Frees,  74  Wis.  490,  43  N.  W.  507.  It  is  con- 
sidered that  there  must  be  a  present  right  of  occupancy  by 
title  in  the  person  claiming  the  homestead,  and  that  in  the 
present  case  the  right  of  occupancy  and  title  is  in  Catherine 
Saxton,  mother  of  defendant  Erastus  Wilber  Saxton,  and  the 
defendant  Erastus  Wilber  Saxton,  having  only  a  remainder 
or  reversion  after  the  termination  of  the  life  estate,  has  no  pres- 
ent right  of  occupancy  sufficient  to  carry  with  it  the  privileges 
of  homestead  rights  during  the  life  estate  in  his  mother,  even 
though  permitted  to  live  with  her  on  the  premises.  Appel- 
lant relies  upon  the  following  authorities:  Tiedeman,  Real 
Prop.  §  212 ;  21  Cya  603 ;  Cornish  v.  Frees,  74  Wis.  490,  43 
N.  W.  607;  BroJcaw  v.  Ogle,  170  HI.  115,  48  K  E.  394; 
Mvrchison  v.  Plyler,  87  N.  C.  79 ;  Merrifield  v.  Merrifield's 
Assignee,  82  Ky.  527 ;  In  re  Sale,  143  Fed.  310 ;  Hampton  v, 
Gilliland,  23  Tex.  Civ.  App.  87,  66  S.  W.  572 ;  Roach  v. 
Dance,  26  Ky.  Law  Rep.  157,  80  S.  W.  1097. 

The  respondent  relies  upon  sec.  2983,  Stats.  (1898),  as 
amended  (Supp.  1906:  Laws  of  1901,  ch.  269,  sec  1),  and 
especially  upon  the  following  portion : 

"Such  exemption  shall  extend  to  land  not  exceeding  alto- 
gether the  amount  and  value  aforesaid,  owned  by  a  husband 
and  wife  jointly  or  in  common  and  to  the  interest  therein  of 
a  tenant  in  common  or  two  or  more  tenants  in  common,  hav- 
ing a  homestead  thereon,  with  the  consent,  expressed  or  im- 
plied, of  the  cotenants,  and  to  any  estate  less  than  a  fee  held 
by  any  person  by  lease,  contract  or  otherwise.'^ 

Also  sec.  2984a,  Stats.  (Supp.  1906 :  Laws  of  1901,  ch.  269, 
sec.  3),  which  reads: 

"Wherever  the  word  homestead  is  used  in  the  statutes  of 
1898  or  in  any  law  of  this  state  or  in  this  act,  it  shall  be  de- 
fined to  be  the  estate  or  interest  in  land  as  defined  and  set 
forth  in  sec.  1  of  this  act." 

Stress  is  specially  placed  on  the  language  of  the  statute,  "to 
any  estate  less  than  a  fee  held  by  any  person  by  lease,  contract 
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or  otherwise,"  and  it  is  contended  that  the  occupancy  hy  the 
defendant  Eraslus  Wilber  Saxton  through  his  mother  brought 
Jiim  within  the  language  and  spirit  of  the  statute  under  the 
liberal  rule  in  favor  of  homestead  rights.  Kespondents  rely 
-on  the  provisions  of  the  statutes  before  cited  and  the  following 
-authorities :  In  re  KoAifmann,  142  Fed.  898 ;  1  Washb.  Real 
Prop.  (3d  ed.)  662 ;  Eisner  v.  Dom,  136  Wis.  73,  116  N.  W. 
768 ;  Bartls  v.  BaHle,  132  Wis.  392, 112  N.  W.  471 ;  Murphy 
V.  Crouch,  24  Wis.  365.  In  addition  to  the  authorities  cited 
by  counsel  we  have  examined  several  others,  notably  Bear- 
iholomew  v.  West,  2  DiU.  290,  2  Fed.  Cas.  963 ;  Lozo  v.  Suth- 
erland, 38  Mich.  168 ;  In  re  Smearinger,  5  Sawy.  52,  23  Fed. 
Cas.  527 ;  Wright  v.  Bond,  127  K  C.  39,  37  S.  E.  65 ;  Hamp- 
ton V.  GiUiland,  23  Tex.  Civ.  App.  87,  80  S.  W.  1097 ;  Davis 
V.  Brown  (Tenn.  Ch.  App.)  62  S.  W.  381;  Roach  v.  Dance, 
26  Ky.  Law  Rep.  167,  80  S.  W.  1097.  Decisions  from  other 
states,  however,  are  not  very  helpful,  since  they  are  based 
upon  statutes  quite  different  from  ours. 

The  question  is  not  free  from  difficulty,  especially  in  view 
-of  the  changes  made  in  our  statutes  on  the  subject- since  the  de- 
cision in  this  court  in  West  v.  Ward,  26  Wis.  579 ;  but  the 
•ijourt  is  of  opinion  that  the  defendant  Erastus  Wilber  Saxton 
had  no  homestead  rights  in  the  premises,  therefore  the  order 
must  be  reversed. 

By  the  Court. — ^The  order  appealed  from  is  reversed. 
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City  of  Manitowoc,  Appellant,  vs.  Manitowoc  &  North-^ 
£BN  Tbaction  Company,  Respondent. 

January  12 — January  SI,  1911. 

CansiiiutionaJ  Ifiw:  Remediet:  Condition  of  judgment:  Injunctionr 
Carriera:  Fixing  rates:  Interurhan  railways:  Use  of  streets: 
Power  of  city:  Contract  as  to  rates:  Subsequent  changes:  Legis- 
lative  power  to  alter  franchises:  Railroad  commission:  Statutes- 
construed:  Power  of  courts. 

1.  Where  after  trial  on  the  merits  a  circuit  conrt  decides  that  ft 

plaintiff  is  entitled  to  a  permanent  injunction  as  prayed,  it  is 
error  to  make  the  granting  of  such  relief  conditional  upon  the 
filing  of  an  undertaking  that  if  on  appeal  Judgment  shall  be 
awarded  to  defendant  plaintiff  will  pay  such  damages  as  defend- 
ant shall  have  sustained  by  reason  of  the  injunction.  Such  a  re- 
quirement Tiolates  sec.  9,  art.  I,  Const 

2.  ITntil  the  state  sees  fit  to  interpose,  a  carrier  may  ordinarily  ex- 

ercise a  free  hand  in  fixing  rates,  subject  to  the  qualification: 
that  such  rates  must  not  be  unreasonably  high  nor  unjustly  dis- 
criminatory, and  may  enter  into  a  binding  contract  on  the  sub- 
ject with  the  municipality  from  which  it  receives  a  franchise. 

8.  Under  sec.  1863,  Stats.  (Supp.  1906:  Laws  of  1901,  ch.  425),  a  city^ 
may,  if  it  sees  fit,  refuse  to  grant  to  an  interurhan  railway  com- 
pany the  right  to  run  its  cars  over  the  city  streets.  Having 
such  power,  it  may,  on  granting  the  right,  exact  any  conditions 
it  sees  fit,  provided  they  are  not  unlawful  in  themselves,  such  aa 
an  agreement  that  the  rate  of  fare  to  a  neighboring  city  shall 
not  exceed  a  certain  sum. 

4.  Sec.  1862,  Stats.  (1898),  and  sec.  1863,  Stats.  (Supp.  1906:  Laws 
of  1901,  ch.  425),  are  not  analogous  to  sec.  1778,  Stats.  (1898),. 
under  which  it  has  been  held  that,  since  telephone  and  telegraph 
companies  not  only  receive  their  franchises  directly  from  the 
state  but  are  expressly  authorized  by  the  state  to  use  the  public 
streets  and  highways,  the  authority  of  local  municipalities  is 
restricted  to  legitimate  police  regulation. 

6.  Where,  in  the  exercise  of  a  power  specifically  conferred  upon  it,, 
a  city  passes  an  ordinance  granting  to  a  street  or  interurhan 
railway  company  a  franchise,  and  fixing  rates,  it  acts  as  the 
agent  of  the  state,  and  when,  by  acceptance,  the  ordinance  be- 
comes a  contract  the  public  is  concluded  by  it  during  its  life, 
and  its  obligations  cannot  be  impaired  by  subsequent  legislation 


14  SUPEEME  COURT  OF  WISCONSIN.      [Jan. 

Manitowoc  v.  Manitowoc  &  Northern  T.  Co.  145  Wis.  13. 


unless  It  be  held  that  such  ordinance  is  a  part  of  the  charter  of 
the  company  and  subject  to  amendment  or  repeal  under  sec.  1, 
art  XI,  Const 

6.  Statutes  granting  to  cities  the  right  to  make  long-time  contracts 

binding  on  the  public  and  fixing  rates  to  be  charged  by  public- 
service  corporations  are  not  looked  upon  with  favor  and  will  be 
strictly  construed. 

7.  Where  no  specific  authority  had  been  conferred*  upon  a  city  to 

make  such  a  contract,  the  contract  will  remain  valid  between  the 
parties  until  the  state  sees  fit  to  exercise  its  paramount  power 
to  fix  the  rates,  and  no  longer. 

8.  The  governmental  power  of  the  state  to  fix  rates  was  not  surren- 

dered by  the  enactment  of  sec.  1862,  Stats.  (1898),  or  sec.  1863, 
Stats.  (Supp.  1906:  Laws  of  1901,  ch.  425). 

9.  The  right  conferred  on  a  railway  corporation  to  use  the  public 

streets,  under  either  of  said  sections,  becomes  one  of  the  corpo- 
rate franchises  of  the  corporation,  the  city  acting  as  the  dele- 
gated agent  of  the  state  in  granting  it;  and,  this  being  so,  sec.  1, 
art  XI,  Const,  would  seem  to  empower  the  legislature  to  mod- 
ify the  conditions  on  which  such  franchise  was  given,  as  well 
as  to  repeal  or  amend  the  franchise  itself. 

10.  Ch.  362,  Laws  of  1905,  which  is  applicable  to  interurban  railways 

and  provides  among  other  things  that  all  charges  made  by  any 
carrier  coming  under  its  provisions  ''shall  be  reasonable  and 
Just,  and  every  unjust  and  unreasonable  charge  ...  is  prohib- 
ited and  declared  to  be  unlawful,"  did  not  of  its  own  force  work 
any  change  in  existing  rates,  and  hence  did  not  supersede  an 
ordinance  contract  by  which  an  interurban  railway  company 
was  given  the  right  to  use  the  public  streets  of  a  city  upon  con- 
dition that  a  certain  rate  be  charged;  though  under  said  statute 
such  rate  might  be  superseded  by  a  determination  by  the  rail- 
road commission. 

11.  A  rate  which  is  unreasonably  low  can  be  corrected  in  such  a  case 

as  well  as  one  which  is  unreasonably  high;  but  until  affirmative 
action  is  taken  by  the  railroad  commission  the  courts  cannot  re- 
lieve a  carrier  from  an  improvident  contract  ^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  perpetually  enjoin  and  restrain 
the  defendant  from  increasing  its  rates  for  carrying  passen- 
gers on  its  interurban  road  between  the  cities  of  Manitoivoc 
and  Two  Rivers.     On  October  15, 1900,  the  city  of  Manitowoc 
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passed  an  ordinance  granting  to  Thomas  Higgins  the  right  to 
operate  a  street  railroad  upon  certain  streets  in  the  city  of 
Manitowoc  upon  certain  prescribed  conditions.  By  the  same 
ordinance  permission  was  granted  to  said  Higgins  to  run  in- 
terurban  cars  upon  certain  streets  in  the  city  of  Manitowoc, 
•which  cars  were  to  be  operated  along  an  interurban  line  which 
Mr.  Higgins  proposed  to  build  to  Two  Rivers.  One  of  the 
-conditions  upon  which  the  right  was  given  to  run  interurban 
cars  on  the  streets  of  the  city  was  that  the  rate  of  fare  to  be 
charged  between  said  cities  should  not  exceed  ten  cents  for  a 
single  trip,  during  the  life  of  the  franchise,  which  was  thirty- 
five  years,  and  the  ordinance  provided  that  it  should  have  no 
force  or  effect  until  its  terms  and  conditions  were  accepted  by 
the  grantee.  Such  grantee  did  accept  the  conditions  of  the 
ordinance  and  constructed  the  street  and  interurban  railroad 
contemplated  therein.  Thereafter  the  defendant  corporation 
was  organized  and  succeeded  to  all  the  rights  and  property  to 
which  said  franchise  pertained,  and  on  November  24, 1902,  at 
the  instance  of  the  traction  company  and  with  the  consent  of 
Mr.  Higgins,  an  ordinance  was  passed  granting  to  the  traction 
company  the  same  rights  and  privileges  that  had  been  granted 
by  the  former  ordinance  to  Mr.  Higgins,  subject,  however,  to 
the  same  conditions  and  liabilities  that  were  contained  in  the 
original  ordinance.  The  traction  company  accepted  the  terms 
and  conditions  of  the  ordinance  of  November  24,  1902,  and 
until  the  year  1909  continued  to  charge  an  interurban  fare  of 
ten  cents  between  the  cities  of  Manitowoc  and  Two  Rivers. 
On  April  25th  of  that  year  it  made  a  public  announcement 
that  on  and  after  May  1,  1909,  it  would  raise  the  charge  to 
fifteen  cents.  This  action  was  commenced  to  prevent  such 
raise  and  to  compel  the  defendant  to  abide  by  its  contract. 
The  defense  in  substance  was  that  the  city  in  the  first  instance 
had  no  power  or  authority  to  exact  such  a  condition  and  that 
the  portion  of  the  ordinance  relating  to  interurban  fares  was 
^tra  vires.     Further,  that  the  ordinance  in  any  event  had  been 
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superseded  and  repealed  by  subsequent  legislative  action^  and 
that  a  fare  of  ten  cents  was  not  compensatory  and  one  of  fif- 
teen cents  was  reasonable. 

The  trial  court  found  that  ten  cents  is  not  now  a  reasonably 
sufficient  fare  for  travel  upon  said  interurban  railway  in  con- 
sequence of  increased  taxes  and  other  expenses  between  said 
cities,  and  that  fifteen  cents  is  not  an  unreasonable  fare.  As 
a  conclusion  of  law  the  court  found  that  the  defendant  was 
bound  by  the  stipulation  contained  in  the  ordinance  and  that 
it  could  not  exact  to  exceed  a  ten-cent  fare  and  that  the  tem- 
porary injunction  issued  in  the  action  should  be  made  per^ 
manent.  As  a  condition  of  making  it  permanent,  however, 
plaintiff  was  required  to  file  a  bond  with  sufficient  surety  to 
indemnify  the  defendant  against  loss  if  the  judgment  should 
be  reversed  on  appeal.  The  plaintiff  refused  to  file  the  bond, 
and  on  proof  of  such  failure  judgment  was  entered  dismissing 
the  complaint,  from  which  judgment  this  appeal  is  taken. 

A.  L.  Hougen,  for  the  appellant,  cited  the  following,  among 
other  cases,  as  sustaining  the  validity  of  the  ordinance  or  con- 
tract in  question :  State  ex  reh  Att'y  Oen,  v.  Madison  St  JR. 
Co.  72  Wis.  612;  WriglU  v.  Milwaukee  E.  R.  &  L.  Co.  95 
Wis.  29 ;  Milwaukee  E.  R.  <&  L.  Co.  v.  Milwaukee,  95  Wis. 
39 ;  State  ex  rel.  Vilter  Mfg.  Co.  v.  M.,  B.  &  L.  0.  R.  Co.  116 
Wis.  142 ;  State  ex  rel.  Cream  City  R.  Co.  v.  Hilhert,  72  Wis. 
184,  192 ;  Linden  L.  Co.  v.  Milwaukee  E.  R.  &  L.  Co.  107 
Wis.  493 ;  People  ex  rel.  ^Y.  S.  St.  R.  Co.  v.  Barnard,  110  N. 
Y.  548 ;  Mayor,  etc.  v.  D.  D.,  E.  B.  &  B.  R.  Co.  133  N.  T. 
104;  Detroit  v.  Ft.  W.  <&  B.  I.  R.  Co.  95  Mich.  456 ;  Detroit 
V.  Detroit  C.  St.  R.  Co.  184  TJ.  S.  368 ;  Monroe  v.  D.,  M.  <&  T. 
S.  L.  R.  Co.  143  Mich.  315, 106  K  W.  704;  Clinton  v.  Wor- 
cester Con.  St.  R.  Co.  199  Mass.  279 ;  West  Bloomfield  v.  D. 
U.  R.  Co.- 146  Mich.  198, 109  N.  W.  258.  To  the  point  that 
the  defendant,  having  accepted  the  terms  of  the  ordinance,  was 
estopped  to  deny  its  validity  or  the  reasonableness  of  its  terms : 
State  ex  rel.  Smythe  v.  Milwaukee  Ind.  Tel.  Co.  133  Wis. 
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688 ;  State  v.  Milwaukee  E.  B.  &  L.  Co.  136  Wis.  179 ;  Ash- 
land V.  Wheeler,  88  Wis.  607 ;  Muncie  Nat,  Gas  Co.  v.  Mimr 
cie,  160  Ind.  97,  66  N.  E.  436;  Kansas  City  v.  K.  C.  B.  B. 
Co.  (In  re  Topping  Ave.)  187  Mo.  146,  86  S.  W.  190;  Peo- 
ple ex  rel.  Jackson  v.  Svbvxban  B.  Co.  178  111.  594,  53  N.  E. 
349 ;  Jersey  City  v.  North  Jersey  St.  B.  Co.  72  N.  J.  Law, 
383,  61  Atl.  96 ;  Camden  &  A.  B.  Co.  v.  May's  Landing  <&  E. 
H.  C.  B.  Co.  48  N.  J.  Law,  530,  7  Atl.  523 ;  Potter  v.  Calu- 
met E.  St.  B.  Co.  158  Fed.  521 ;  Amesbwry  v.  Citizens'  E. 
B.  Co.  199  Mass.  394,  85  N.  E.  419. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  by  E.  0.  Nash.  They  contended,  inter  alia, 
that  the  city  had  no  authority  outside  its  territorial  limits. 
Schneider  v.  Menasha,  118  Wis.  298 ;  Keefe  v.  Lexington  <6 

B.  St.  B.  Co.  185  Mass.  183 ;  Sovih  Pasadena  v.  Los  Angeles 
T.  B.  Co.  109  Cal.  315,  41  Pac.  1093 ;  Galveston  <£  W.  B.  Co. 
V.  Galveston,  90  Tex.  398,  36  L.  R  A.  33.  The  power  to  im- 
pose terms  did  not  include  power  to  fix  rates.  Detroit  v.  De- 
troit C.  St.  B.  Co.  184  U.  S.  368 ;  Interstate  Com.  Comm.  v. 

C,  N.  0.  &  T.  P.  B.  Co.  167  U.  S.  479 ;  Peih  v.  C.  <&  N.  W. 
B.  Co.  94  TJ.  S.  164;  FreepoH  W.  Co.  v.  Freeport,  180  TJ.  S. 
587 ;  Home  T.  &  T.  Co.  v.  Los  Angeles,  211  U.  S.  265 ;  Geor- 
gia B.  <&  B.  Co.  V.  Smith,  128  TJ,  S.  174;  Indianapolis 
V.  Navin,  161  Ind.  139,  41  L.  R  A.  337;  Northern  Pac.  B. 
Co.  V.  Slate  ex  rel.  Dvluth,  208  TJ.  S.  683.  In  any  event  the 
legislature  had  the  right,  under  the  reserved  power  in  the  con- 
stitution, to  change  the  rates.  Chapin  v.  Crusen,  31  Wis. 
209;  Att'y  Gen.  v.  Bailroad  Cos.  35  Wis.  426;  State  ex  rel. 
Cream  City  B.  Co.  v.  Hilbert,  72  Wis.  184 ;  State  ex  rel.  N. 
P.  B.  Co.  V.  Bailroad  Comm.  140  Wis.  145 ;  Winchester  &  L. 
T.  B.  Co.  V.  Croxton,  98  Ky.  739,  33  L.  R  A.  177 ;  Buffalo  E. 
S.  St.  B.  Co.  V.  Buffalo  St.  B.  Co.  Ill  N.  Y.  132,  2  L.  R  A. 
384 ;  Munn  v.  Illinois,  94  U.  S.  113 ;  Peih  v.  C.  &  N.  W.  B. 
Co.  94  IT.  S.  164;  Stone  v.  Wisconsin,  94  TJ.  S.  181 ;  Indian- 
apolis V.  Navin,  151  Ind.  139, 41 L.  R  A.  337.    And  ch.  362, 
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Laws  of  1905,  which  declares  that  only  "reasonable  rates" 
shall  be  valid  and  all  others  are  prohibited,  had  the  effect  to 
repeal  the  ordinance  in  question  so  far  as  it  fixes  rates.  On 
the  question  of  estoppel  they  cited,  among  other  cases,  Knox- 
ville  V.  Knoxville  W,  Co.  212  U.  S.  1 ;  Becker  v.  La  Crosse, 
99  Wis.  414;  Allen  v.  Clausen,  114  Wis.  244;  Keefe  v.  Lex- 
ington 4&  B.  St.  B.  Co.  185  Mass.  183. 

Barnes,  J.  The  trial  court  found  as  a  conclusion  of  law 
that  the  plaintiff  was  entitled  to  the  permanent  injunction 
prayed  for.  As  a  condition  of  granting  such  relief  it  required 
the  plaintiff  to  file  within  fifteen  days  an  undertaking  in  the 
sum  of  $5,000  with  sufficient  surety,  conditioned  that,  if  on 
appeal  to  this  court  judgment  should  be  awarded  to  the  defend- 
ant, the  plaintiff  would  pay  such  damages  as  the  defendant 
sustained  by  reason  of  the  injunction.  The  plaintiff  refused 
to  file  the  undertaking,  and  on  proof  of  such  fact  judgment 
was  entered  dismissing  the  complaint. 

The  court  was  in  error  in  awarding  any  such  conditional 
relief.  The  case  had  been  fully  tried  on  its  merits,  and  the 
findings  of  fact  and  conclusions  of  law  on  the  litigated  issues 
made  and  found  by  the  court  formed  the  basis  for  the  final 
judgment  that  should  be  entered.  Either  the  plaintiff  was  en- 
titled to  relief  or  it  was  not.  If  it  was,  the  granting  of  that 
relief  should  not  be  made  dependent  on  its  ability  to  furnish 
a  bond,  or  even  on  its  willingness  to  assume  the  liability  ex- 
acted, if  it  could  furnish  the  bond.  Seo.  9  of  art  I  of  our 
constitution  provides : 

"Every  person  is  entitled  to  a  certain  remedy  in  the  laws 
for  all  injuries  or  wrongs  which  he  may  receive  in  his  person, 
property  or  character ;  he  ought  to  obtain  justice  freely,  and 
without  being  obliged  to  purchase  it,  completely  and  without 
denial,  promptly  and  without  delay,  conformably  to  the  laws." 

It  seems  quite  clear  that  this  provision  of  the  constitution 
was  overlooked  and  was  violated  in  the  instant  case. 


31]  JANUARY  TEEM,  1911.  19 

Manitowoc  v.  Manitowoc  &  Northern  T.  Ck>.  145  Wis.  13. 

It  is  unnecessary  to  consider  the  ordinance  of  October  15, 
1900,  whereby  certain  rights  and  privileges  were  granted  to 
Thomas  Higgins,  or  the  subsequent  ordinance  of  November  24, 
1902,  whereby  like  privileges  were  granted  to  the  ManitoTvoc 
&  Northern  Traction  Company,  except  in  so  far  as  these  or- 
dinances relate  to  the  rate  of  fare  to  be  charged  between  Marv- 
itowoc  and  Two  Eivers.  Both  of  these  ordinances  granted 
the  right  to  run  interurban  cars  over  the  streets  of  the  city  of 
Manitowoc  on  the  condition  that  the  rate  charged  for  a  single 
fare  between  the  two  cities  should  not  exceed  ten  cents.  Each 
provided  that  it  should  not  have  any  force  or  effect  until  its 
provisions  were  accepted  by  the  grantee  of  the  privilege,  and 
Mr.  Higgins  accepted  such  condition  in  the  first  instance  and 
the  traction  company  accepted  the  condition  of  the  second 
ordinance.  The  language  of  the  last  acceptance  is  in  part  as 
follows : 

"The  Manitowoc  <fe  Northern  Traction  Company  •  .  , 
does  .  .  .  accept  all  and  each  and  every  of  the  grants,  privi- 
leges and  franchises  created,  granted  or  conveyed  to  said  trac- 
tion company  by  said  ordinance,  and  you,  the  said  mayor,  and 
board  of  aldermen,  and  the  said  city  of  Manitowoc,  are  hereby 
notified  that  it  is  the  intent  of  said  traction  company  ...  to 
accept  said  ordinance  and  all  the  grants,  rights,  privileges  and 
franchises  therein  specified  .  .  .  and  to  become  and  be  and 
remain  bound  by  the  contract  effected  by  said  ordinance  and 
this  acceptance  thereof  according  to  the  true  intent  and  pur- 
pose of  said  ordinance." 

We  shall  waste  no  time  in  discussing  the  proposition  that 
this  ordinance  and  the  acceptance  of  it  constituted  a  contract 
in  form.  The  real  questions  involved  in  the  case  are  three 
in  number:  (1)  Did  the  parties  have  the  power  to  make  the 
contract  ?  (2)  If  so,  to  what  extent  is  it  binding  and  enforce- 
able ?     (3)  Has  it  been  lawfully  superseded  or  nullified  ? 

1.  That  the  traction  company  had  the  right  on  its  part  to 
make  a  contract  fixing  the  rate  of  charge  for  a  given  service, 
provided  such  contract  violated  no  law  and  was  not  inimical 
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to  public  policy,  is  clear  enough.  By  so  doing  it  could  not 
forestall  the  state  and  prevent  it  from  exercising  its  gQvem- 
mental  function  regulating  rates.  But  until  the  state  sees  fit 
to  interpose,  the  carrier  ordinarily  may  exercise  a  free  hand 
in  fixing  rates,  subject  to  the  qualification  that  they  must  not 
be  unreasonably  high  and  must  not  be  imjustly  discriminatory. 
In  order  to  have  a  binding  contract  there  must  be  mutuality 
of  obligation,  and  whatever  doubt  arises  on  the  branch  of  the 
case  we  are  considering  arises  in  reference  to  the  right  of  the 
city  to  make  the  particular  contract  before  us. 

There  was  no  law  inhibiting  the  making  of  the  contract  in- 
volved, at  the  time  it  was  entered  into,  and  there  is  nothing 
to  show  that  it  was  discriminatory  or  against  public  policy. 
It  was  no  doubt  contemplated  by  the  city  that  its  residents 
would  be  liberal  patrons  of  the  road,  and  the  consideration 
which  it  gave  for  the  rate  of  fare  fixed  was  the  right  to  run  th^^ 
interurban  cars  in  the  streets  of  the  city.  The  right  of  the 
city  to  make  the  contract  which  it  did,  in  so  far  as  it  had  any 
statutory  right  to  do  so,  is  found  in  sec.  1863,  Stats.  (1898), 
as  amended  by  ch.  425,  Laws  of  1901.  It  was  held  in  Mil- 
waukee L.,  H.  &  T.  Co.  V.  M.  N.  B.  Co.  132  Wis.  313,  112 
K  W.  663,  that  sec  1862,  Stats.  (1898),  applied  only  to 
street  railway  companies,  and  that  sec.  1863  applied  to  both 
street  and  interurban  railways.  Prior  to  the  passage  of 
ch.  425,  Laws  of  1901,  sec  1863  contained  no  provision  to  the 
effect  that  interurban  railways  might  pass  through  cities  by 
obtaining  the  consent  thereof.  That  law  amended  sec  1863, 
Stats.  (1898),  so  as  to  provide  that 

"Any  street  railway  corporation  may  extend  its  railway  to 
any  point  within  any  town  adjoining  a  municipality  from 
which  it  derived  its  franchise.  .  .  .  Corporations  may  be 
formed  and  governed  in  like  manner  as  is  provided  in 
sec.  1862  for  the  purpose  of  building,  maintaining  and  using 
railways  ...  in  any  city,  village  or  town  or  to  extend  from 
any  point  in  one  city,  village  or  town  to,  into  or  through  any 
other  city,  village  or  town,  •  .  .  and  for  that  purpose,  with 
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the  consent  of  the  common  council  of  any  city,  the  board  of 
trustees  of  any  village  and  the  written  consent  of  a  majority  of 
the  supervisors  of  any  town  in,  into  or  through  which  such 
railway  ,  .  .  may  extend,  may  lay  and  operate  their  rail- 
ways .  .  .  upon,  across  and  along  any  highway.  ...  In  any 
city  or  village  the  consent  of  the  common  council  or  board  of 
trustees  shall  be  given  by  ordinance,  and  upon  such  terms  and 
subject  to  such  rules  and  regulations  and  the  payment  of  such 
license  fees  as  the  common  council  or  board  may  prescribe." 

There  is  no  material  difference  in  the  provisions  of  these 
two  sections  in  so  far  as  they  pertain  to  the  matter  of  giving 
consent  to  the  use  of  the  public  streets.  Sec.  1862,  Stats. 
(1898),  authorizes  a  city  to  grant  the  use  of  a  street  to  a 
street  railway  company  upon  such  terms  as  the  proper  au- 
thorities shall  determine,  while  sec.  1863,  Stats.  (Supp.  1906: 
Laws  of  1901,  ch.  425),  authorizes  an  interurban  railway 
company  to  use  the  streets  of  the  city  provided  its  consent  is 
obtained,  and  such  consent  may  be  given  upon  such  terms  as 
the  common  council  may  prescribe*  The  first  ordinance  was 
passed  before  di.  426,  Laws  of  1901,  became  a  law,  and  there- 
fore before  we  had  any  statute  expressly  authorizing  a  city  to 
consent  that  the  cars  of  an  interurban  railway  company  might 
be  run  over  its  streets.  The  franchise  was  also  granted  to  an 
individual  instead  of  a  corporation.  Allen  v.  Clausen,  114 
Wis.  244,  90  N".  W.  181,  was  decided  in  this  court  in  April, 
1902,  in  which  it  was  held  that  a  city  had  no  authority  to  grant 
such  a  franchise  to  an  individual  and  that  the  grantee  should 
be  a  corporation  organized  in  the  manner  provided  by  statute. 
The  ordinance  of  November,  1902,  was  no  doubt  applied  for 
and  obtained  because  it  was  assumed  that  the  former  ordi- 
nance was  void  for  the  reasons  stated,  the  railway  property 
having  in  the  meantime  been  transferred  to  a  corporation 
capable  of  taking  it,  as  well  as  the  necessary  franchises  to  op- 
erate it.  It  is  immaterial  whether  the  original  ordinance  is 
valid  or  void.  Ashland  v.  Wheeler,  88  Wis.  607,  60  N.  W. 
S18.     The  legality  of  the  second  ordinance  is  not  attacked  in 
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its  entirety,  although  some  of  its  provisions  are  claimed  to  be 
tdira  vires. 

This  court  has  repeatedly  held  that  the  use  of  city  streets 
by  intemrban  cars  subjected  them  to  an  additional  burden  for 
which  the  property  owner  must  be  compensated.  Chicago  & 
N.  W.  R.  Co.  V.  M.,  R.  &  K.  E.  R.  Co.  95  Wis.  561,  70  N.  W. 
678 ;  Zehren  v.  Milwaukee  E.  R.  <6  L.  Co.  99  Wis.  83,  74  N. 
W.  538 ;  Beloit,  D.  L.  <£  J.  R.  Co.  v.  Madoon,  136  Wis.  218, 
224,  116  K  W.  897;  Schuster  v.  Milwaukee  E.  R.  S  L.  Co. 
142  Wis.  578,  583, 126  N.  W.  26. 

This  court  has  also  held  that  intemrban  railways  could  not 
exercise  the  right  of  condemnation  given  by  sec.  1863a^  Stats. 
(1898),  unless  the  consent  of  the  municipality  in  which  the 
right  was  sought  to  be  exercised  had  been  obtained  in  the  man- 
ner provided  by  sees.  1862  and  1863.  Milwaukee  L.,  H.  &  T. 
Co.  V.  M.  N.  R.  Co.  132  Wis.  313, 112  N.  W.  663 ;  Beloit,  D. 
L.  &  J.  R.  Co.  V.  Macloon,  supra;  In  re  Plowright,  140  Wis. 
512,  122  N.  W.  1043 ;  Milwaukee  L.,  H.  &  T.  Co.  v.  Burling- 
ton E.  L.  £  P.  Co.  142  Wis.  436,  441, 125  K  W.  932 ;  Schus- 
ter V.  Milwaukee  E.  R.  £  L.  Co.,  supra. 

The  logic  of  the  decisions  cited  from  our  own  court  leads  to 
the  conclusion  that  a  city,  if  it  sees  fit,  may  refuse  to  grant 
an  intemrban  railway  company  the  right  to  run  cars  over  its 
streets.  The  decisions  elsewhere  made  under  like  statutes  are 
to  the  same  effect.  Galveston  &  W.  R.  Co.  v.  Galveston,  90 
Tex.  398,  39  S.  W.  96,  36  L.  R  A.  33 ;  Pacific  R.  Co.  v.  Leav- 
enworth, 1  Dill.  393 ;  Atchison  St.  R.  Co,  v.  Nave,  38  Kan. 
744,  17  Pac.  587;  Northern  Cent.  R.  Co.  v.  Baltimore,  21 
ild.  93 ;  Indianapolis  &  C.  R.  Co.  v.  Lawrencehwrg,  34  Ind. 
304 ;  Indianola  v.  G.,  W.  T.  &  P.  R.  Co.  56  Tex.  594 ;  Detroit 
V.  Ft.  W.  &  B.  I.  R.  Co.  95  Mich.  456,  54  K  W.  958 ;  Monroe 
V.  D.,  M.  £  T.  S.  L.  R.  Co.  143  Mich.  315,  106  N".  W.  704  j 
People  ex  rel.  West  Side  St.  R.  Co.  v.  Barnard,  110  N.  Y. 
548, 18  N.  E.  354.  See,  also.  State  ex  rel.  Att'y  Gen.  v.  Mad- 
ison St.  R.  Co.  72  Wis.  612,  40  N.  W.  487. 
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In  the  case  before  us  the  city  did  give  its  consent,  and  the 
real  question  is.  Did  it  have  the  right  to  impose  the  terms 
which  it  undertook  to  impose  as  a  condition  to  such  consent  t 

Under  a  statute  not  unlike  our  see.  1862,  Stats.  (1898),  the 
city  of  Detroit,  subsequent  to  the  construction  of  a  street  rail- 
way, passed  an  ordinance  regulating  the  rate  of  fare  to  be 
charged.  Speaking  of  the  power  of  the  city  under  such  a 
statute  the  court  said : 

"The  right  of  a  municipality,  under  the  statute,  to  refuse 
its  consent  to  the  operation  of  a  street  railway  in  its  streets,  is 
an  absolute  one,  and  its  power,  in  the  first  instance,  to  impose 
conditions,  is  unlimited.  The  nature  of  the  condition  im- 
posed does  not  depend  upon  other  grants  of  power.  Respect- 
ing the  imposition  of  further  conditions  after  consent  given, 
it  is  only  necessary  that  the  municipality  keep  within  the  scope 
of  the  reservation."     Detroit  v.  Ft.  W.  <&  B.  I.  R.  Co.,  supra. 

In  People  ex  rel.  West  Side  8t.  R.  Co.  v.  Barnard,  supra, 
it  is  held  that  under  a  statute  authorizing  a  city  "to  secure 
adequate  compensation  for  the  right  to  construct  .  .  .  street 
railroads  in  cities,"  it  was  within  the  power  of  the  city  to  pre- 
scribe the  rates  which  should  be  charged  as  a  condition  of  giv- 
ing such  consent. 

In  Clinton  v.  Worcester  Con.  8i.  R.  Co.  199  Mass.  279,  85 
W.  E.  507,  it  was  held,  under  a  statute  authorizing  the  alder- 
men of  cities  through  which  street  railway  companies  intended 
to  pass  to  impose  "such  restrictions"  upon  such  companies  as 
"they  deemed  the  interests  of  the  public  might  require,"  that 
consent  to  the  use  of  the  streets  might  be  given  upon  condition 
that  children  be  transported  to  and  from  the  public  schools, 
and  to  and  from  the  state  normal  school  located  at  Worcester, 
at  half  fare. 

In  Pacific  R.  Co.  v.  Leavenworth,  supra,  a  Kansas  statute 
forbade  a  railway  company  to  construct  its  road  upon  the 
streets  of  an  incorporated  city  "without  the  assent  of  the  cor- 
porate authorities."  Consent  was  granted  on  the  condition 
that  the  railway  company  should  build  a  depot  in  a  certain 
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part  of  the  city  and  "grade,  riprap,  and  pave  the  street  it 
used."  The  company  agreed  to  accept  the  use  of  the  street 
on  such  terms.  It  was  held  that  the  city  had  the  lawful  right 
to  make  the  condition,  and  that  the  company,  having  consented 
to  it,  was  bound  by  its  contract 

In  Atchison  St.  R.  Co,  v.  Nave,  supra,  it  was  held,  under 
the  Kansas  statute  above  referred  to,  that  the  city  might  give 
its  consent  to  the  occupancy  of  its  streets  by  a  railway  com- 
pany on  condition  that  the  railroad  be  built  within  six  months. 

In  Indianapolis  &  C.  B.  Co.  v.  Lawrencehvrg,  34  Ind.  304, 
consent  to  tie  use  of  the  streets  by  a  railroad  company  was 
given  on  condition  that  "where  the  grade  of  said  road  shall 
be  higher  than  such  street,  alley  or  public  ground,  the  said 
company  shall  fill  up  on  each  side  of  their  said  road  to  form  a 
convenient  passage  over  the  same."  The  grade  of  the  street 
was  changed  after  the  road  was  built,  and  it  was  held  that  the 
railroad  company  waa  liable  for  the  cost  of  doing  the  work 
stipulated  for  in  the  ordinance  granting  consent 

In  Indianola  v.  0.,  W.  T.  &  P.  R.  Co.  56  Tex.  594,  consent 
was  granted  to  a  railway  company  to  use  a  public  street  on 
condition  that  the  company  extend  its  road  a  certain  dis- 
tance beyond  the  town  and  execute  a  bond  in  the  sum  of 
$50,000  as  stipulated  damages  conditioned  for  the  faithful 
performance  of  the  agreement  The  statute  in  force  empow- 
ered the  railway  company  to  use  a  public  street,  but  provided 
that  the  city  might  object  to  the  use  of  the  particular  street 
selected,  and  on  objection  being  made  it  was  further  provided 
that  the  governor  might  appoint  some  competent  person  to 
select  a  route.  Objection  was  made  to  the  use  of  the  street 
selected,  which  objection  was  removed  by  the  company  assent- 
ing to  the  condition  proposed  and  filing  its  bond  as  required. 
Thereafter  it  refused  to  extend  the  road  as  agreed.  In  an  ac- 
tion brought  upon  the  bond  it  was  held  that  the  contract  was 
not  ultra  vires  and  that  the  city  might  recover  the  penalty 
prescribed  in  the  bond  because  of  the  breach  of  the  contract. 
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In  Omaha  W.  Co.  v.  Omaha,  147  Fed.  1, 12  L.  E.  A.  n.  s. 
736,  the  statute  involved  empowered  the  city  of  Omaha  to 
contract  for  the  construction  and  maintenance  of  "waterworks 
on  such  terms  and  under  such  regulations  as  may  be  agreed 
on."  It  was  held  that  the  statute  authorized  the  city  to  enter 
into  a  contract  for  the  construction  of  waterworks  and  to  pro- 
vide for  the  rates  at  which  the  contractor  should  furnish  water 
to  private  consumers. 

In  Walla  Walla  v.  Walla  Walla  W.  Co.  172  U.  S.  1,  19 
Sup.  Ct.  77,  the  statute  involved  empowered  the  city  of  Walla 
Walla  to  erect  or  to  authorize  the  erection  of  waterworks  and 
to  permit  the  use  of  the  streets  for  the  purpose  of  laying  pipes 
for  a  term  not  exceeding  twenty-five  years,  and  it  was  held 
that  this  provision  authorized  the  city  to  enter  into  a  contract 
granting  a  water  company  the  right  to  lay  its  pipes  for  twenty- 
five  years,  and  to  agree  on  its  part  that  so  long  as  the  contract 
remained  in  force  the  city  would  not  itself  construct  wateiv 
works. 

In  Vickshturg  v.  Yickshwg  W.  W.  Co.  202  U.  S.  453,  26 
Sup.  Ct.  660,  the  statute  involved  authorized  the  city  of  Vicks- 
burg  to  contract  for  the  erection  and  operation  of  a  system  of 
waterworks,  and  it  was  held  thereunder  that  the  city  might ' 
lawfully,  as  a  term  of  the  contract  for  the  construction  of  such 
waterworks,  give  the  grantee  the  exclusive  right  to  erect  and 
maintain  waterworks  for  a  definite  period  of  time,  during 
which  it  could  not  erect  its  own  system  in  opposition  to  that 
of  the  company  receiving  the  franchise. 

The  cases  relied  upon  by  the  respondent  as  establishing  a 
contrary  doctrine  are  Oalveston  <&  W.  B.  Co.  v.  Oalveston,  90 
Tex.  398,  39  S.  W.  96,  36  L.  E.  A.  33,  and  South  Pasadena 
V.  Los  Angeles  T.  B.  Co.  109  Cal.  316,  41  Pac  1093.  The 
Texas  case  is  not  in  point.  It  was  there  held  that  the  city 
could  not  oust  the  railway  company  for  failure  to  comply  with 
its  contract,  because  the  destruction  of  the  railroad  might  op- 
erate to  the  disadvantage  of  the  public.     The  court  did  not 
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hold  that  an  appropriate  action  might  not  be  brought  either  to 
recover  damages  for  the  breach  of  the  contract  or  to  compel  the 
railway  company  to  comply  with  it,  and  there  is  no  intimation 
in  the  decision  that  it  was  intended  to  overrule  Indianola  v. 
O.,  W.  T,  <&  P.  B.  Co.  56  Tex.  594,  which  covers  the  precise 
situation  presented  in  the  case  before  us. 

The  California  case  is  in  point  to  the  proposition  to  which 
it  is  cited.  The  decision  goes  upon  the  ground  that  it  would 
be  against  good  public  policy  to  permit  a  city  to  dictate  the 
rates  of  fare  that  should  be  charged  outside  of  its  boundaries, 
because  the  general  public  is  interested  in  such  rates  and 
should  not  be  concluded  by  the  action  of  a  single  city.  We 
think  this  decision  overlooks  the  important  fact  that  the  gen- 
eral public  was  not  concluded  by  the  agreement.  That  ques- 
tion will  be  subsequently  discussed. 

Inasmuch  as  the  city  might  on  any  terms  refuse  its  consent 
to  the  use  of  its  streets  by  interurban  cars,  we  see  no  reason 
why  it  might  not  exact  any  conditions  it  saw  fit,  provided  they 
were  not  unlawful  in  themselves,  and  as  to  the  parties  to  the 
contract  there  was  nothing  unlawful  about  the  condition  we 
are  considering.  The  decided  cases  fully  sustain  this  view. 
We  therefore  hold  that  the  parties  were  competent  to  make  the 
contract  entered  into. 

The  statutes  under  consideration  are  not  analogous  to 
SCO.  1778,  Stats.  (1898),  which  was  construed  to  extend  to 
telephone  companies,  in  State  ex  rel.  Wis.  Tel.  Co.  v.  She- 
boygan, 111  Wis.  23,  86  N.  W.  657 ;  State  ex  rel.  Smythe  v. 
Milwaukee  Ind.  Tel  Co.  133  Wis.  588,  114  K  W.  108,  315 ; 
and  Wis.  Tel.  Co.  v.  Milwaukee,  126  Wis.  1, 104  N.  W.  1009. 
AVhen  these  decisions  were  made,  telegraph  and  telephone  com- 
panies not  only  received  their  franchises  directly  from  the 
state,  but  they  were  expressly  authorized  by  the  state  to  use  the 
public  streets  and  highways  under  prescribed  conditions  with- 
out any  permission  or  consent  from  the  municipalities  in 
which  their  lines  were  built.     Cities,  in  the  exercise  of  the 
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general  police  powers  conferred  on  them,  might  prescribe  rea- 
sonable regulations  governing  the  use  of  streets  by  such  com- 
panies, and  in  the  cases  referred  to  it  was  merely  held  that  a 
city  under  the  guise  of  such  power  could  not  wholly  exclude 
such  companies  from  using  its  streets,  but  was  restricted 
under  the  law  to  the  exercise  of  legitimate  police  regulations. 
2.  We  next  come  to  a  consideration  of  the  question  of  the 
extent  to  which  the  contract  before  us  is  binding  and  enforce- 
able. That  the  legislature  of  the  state  might  expressly  em- 
power cities  ,to  make  such  contracts  as  the  one  in  question  is 
well  settled.  In  passing  such  an  ordinance  as  we  have  before 
us,  a  city,  proceeding  under  a  grant  of  power  specifically  con- 
ferred, acts  as  the  agent  of  the  state,  and  the  public  is  con- 
cluded by  the  contract  during  its  life,  and  its  obligations  could 
not  be  impaired  by  subsequent  legislative  action,  unless  it 
were  held  that  the  ordinance  was  part  of  the  charter  of  the 
railway  company  and  subject  to  amendment  or  repeal  under 
sec.  1,  art.  XI,  of  our  constitution.  Otherwise,  a  state  may, 
in  matters  of  proprietary  rights,  exclude  itself  and  authorize 
its  municipal  corporations  to  exclude  themselves  from  the 
right  of  regulating  rates.  VicJesburg  v.  Vicksburg  W.  W.  Co. 
202  TJ.  S.  453,  26  Sup.  Ct.  660 ;  Cleveland  v.  Cleveland  City 
B.  Co.  194  U.  S.  517,  24  Sup.  Ct.  756 ;  Detroit  v.  Detroit  C. 
Si.  B.  Co.  184  U.  S.  368,  382,  22  Sup.  Ct  410;  New  Orleans 
W.  W.  Co.  V.  Bivers,  115  TJ.  S.  674,  6  Sup.  Ct.  273 ;  St.  Tamr 
many  W.  W.  v.  New  Orleans  W.  W.  120  U.  S.  64,  7  Sup.  Ct. 
405 ;  Walla  Walla  v.  Walla  Walla  W.  Co.  172  U.  S.  1,  9,  19 
Sup.  Ct.  77 ;  Los  Angeles  v.  Los  Angeles  City  W.  Co.  177  TJ. 
S.  558,  20  Sup.  Ct.  736 ;  Home  T.  <6  T.  Co.  v.  Los  Angeles, 

211  TJ.  S.  265,  29  Sup.  Ct.  50;  Khoxville  v.  Knoxville  W.  Co. 

212  TJ.  S.  1,  29  Sup.  Ct.  148 ;  Nelson  v.  Mvrfreesboro,  179 
Fed.  905,  and  cases  cited  on  page  908. 

Statutes  granting  to  cities  the  right  to  make  long-time  con- 
tracts binding  on  the  public  and  fixing  a  rate  to  be  charged  by 
a  public-service  corporation  are  not  looked  upon  with  favor 
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and  will  be  strictly  construed.  It  is  only  where  the  right  is 
very  clearly  conferred  that  the  state  will  be  held  to  have  re- 
linquished its  power  to  enact  laws  regulating  tolls.  Freeport 
W.  Co.  V.  Freeport,  180  U.  S.  587,  688,  21  Sup.  Ct.  493; 
Detroit  v.  Detroit  C.  St.  R.  Co.  184  U.  S.  368,  388,  22  Sup. 
•Ct.  410 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  456,  10  Sup.  Ct.  462,  702 ;  Stanislaus  Co.  v.  San  Joa- 
quin &  K.  R.  C.  d  L  Co.  192  U,  S.  201,  210,  24  Sup.  Ct.  241 ; 
Georgia  R.  &  B.  Co.  v.  Smith,  128  U.  S.  174,  9  Sup.  Ct  47 ; 
Buggies  v.  Illinois,  108  U.  S.  526,  2  Sup.  Ct.  832;  Home  T. 
4&  T.  Co.  V.  Los  Angeles,  supra. 

'No  specific  authority  having  been  conferred  on  the  city  to 
■enter  into  the  contract  in  question,  the  right  of  the  state  to 
interfere  whenever  the  public  weal  demanded  was  not  abro- 
gated. The  contract  remained  valid  between  the  parties  to  it 
until  such  time  as  the  state  saw  fit  to  exercise  its  paramount 
■authority,  and  no  longer.  To  this  extent,  and  to  this  extent 
only,  is  the  contract  before  us  a  valid  subsisting  obligation. 
It  would  be  unreasonable  to  hold  that  by  enacting  sec  1862, 
Stats.  (1898),  or  sec  1863,  Stats.  (Supp.  1906:  Laws  of 
1901,  ch.  425),  the  state  intended  to  surrender  its  govern- 
mental power  of  fixing  rates.  That  power  was  only  sus- 
pended until  such  time  as  the  state  saw  fit  to  act.  Ashland 
V.  Wheeler,  88  Wis.  607,  60  N.  W.  818 ;  Home  T.  &  T.  Co. 
V.  Los  Angeles,  supra;  Freeport  W.  Co.  v.  Freeport,  supra; 
Stanislaus  Co.  v.  San  Joaquin  <&  K.  R.  C.  &  I.  Co.,  supra. 
Furthermore,  the  right  conferred  on  a  railway  company  to  use 
the  public  streets,  under  sec  1862  or  sec.  1863,  becomes  one 
of  the  corporate  franchises  of  the  corporation  to  which  it  is 
granted,  the  city  acting  as  the  delegated  agent  of  the  state  in 
granting  it.  State  ex  rel,  Att'y  Oen.  v.  Madison  St.  R.  Co. 
72  Wis.  612,  40  K  W.  487;  Wright  v.  Milwaukee  E.  R.  & 
L.  Co.  95  Wis.  29,  36,  69  K  W.  791 ;  State  ex  rel.  Milwaur 
hoe  St.  R.  Co.  V.  Anderson,  90  Wis.  550,  565,  63  N.  W.  746; 
Slate  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  651,  673,  81 
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N.  W.  1046 ;  State  ex  rel.  Att'y  Oen.  v.  Portage  City  W.  Co^ 
107  Wis.  441,  445,  83  N.  W.  697 ;  AUen  v.  Clausen,  114  Wis. 
244,  90  N.  W.  181.  This  being  so,  the  reserved  power  of 
amendment  or  repeal,  contained  in  sec.  1,  art.  XI,  Const,. 
would  seem  to  empower  the  legislature  to  modify  the  condi- 
tions on  which  such  franchise  was  given,  as  well  as  to  repeal 
or  amend  the  franchise  itself.  Chapin  v.  Crusen,  31  Wis. 
209;  West  Wis.  R.  Co.  v.  Trempealeau  Co.  35  Wis.  257;. 
A  tt'y  Gen.  v.  Railroad  Cos.  35  Wis.  425. 

3.  Whether  the  state  has  exercised  its  right  to  modify  this- 
rate  remains  to  be  considered.  Ch.  362,  Laws  of  1905,  ap- 
plies to  interurban  railway  companies.  In  re  Application  of 
Ch.  S62,  Laws  of  1905,  to  Certain  Street  Railways,  1  Wis. 
K.  R  Comm.  Rep.  178.  By  that  statute  (sec  3)  it  is  pro- 
vided that  all  charges  made  by  any  carrier  coming  under  it* 
provisions  "shall  be  reasonable  and  just,  and  every  unjust  and 
unreasonable  charge  for  such  service  is  prohibited  and  de- 
clared to  be  unlawful."  Railway  companies  are  required  tO' 
file  their  tariffs  with  the  railroad  commission  and  are  pro- 
hibited from  making  changes  therein  except  on  ten  days'  no- 
tice, and  the  rates  fixed  in  such  tariffs  are  declared  to  be  the 
lawful  rates  until  changed  as  provided  by  the  act.  Sec  12  of 
the  law  provides  that  the  commission  may,  on  complaint  or  on 
its  own  motion^  proceed  to  determine  the  reasonableness  of 
any  rate,  and,  whenever  such  rate  is  found  to  be  unreasonable^ 
may  fix  and  determine  what  a  reasonable  charge  shall  be,  and 
thereupon  the  rate  so  fixed  shall  be  the  lawful  rate.  By 
subd.  "c"  of  sec  12  a  railway  company  is  given  the  same  right 
to  make  complaint  that  is  given  to  any  other  person  or  cor- 
poration. 

It  is  contended  that  this  law  has  superseded  the  contract 
involved  in  this  suit  and  that  therefore  the  contract  no  longer 
has  any  binding  force  or  effect.  We  do  not  think  so.  The 
statute  worked  no  change  in  existing  rates.  It  simply  pro- 
vided that  all  rates  should  be  reasonable,  and  left  to  the  rail- 
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road  commission  the  power  to  determine  the  fact  as  to  whether 
or  not  a  given  rate  was  reasonable.  When  that  determina- 
tion was  reached  the  law  became  operative  upon  the  particular 
rate  called  in  question  and  the  rate  arrived  at  then  became  the 
lawful  rate  and  continued  so  until  set  aside  in  the  manner 
provided  by  the  law.  The  railroad  commission  has  made  no 
determination  in  the  case  before  us ;  at  least,  if  it  has,  it  is  no 
part  of  the  record.  Until  that  determination  is  made  the  con- 
tract is  in  force.  When  it  is  made  the  contract  is  superseded, 
if  the  rate  is  changed.  The  commission  has  ample  authority 
to  proceed  upon  its  own  motion.  The  traction  company, 
under  subd.  'V  of  sec.  12,  has  power  to  make  the  necessary 
complaint  to  compel  an  investigation^  This  works  no  hard- 
ship on  any  one.  It  may  be,  as  the  trial  court  found,  that  a 
ten-cent  fare  is  unreasonable  and  that  a  fifteen-cent  fare  is  not 
so.  Usually,  long-time  contracts  made  under  like  conditions 
operate  against  the  public  interest,  and,  if  the  fare  provided 
for  is  unreasonably  low,  the  legislature  has  the  same  power 
over  it  that  it  would  have  if  it  were  unreasonably  high.  It 
may  also  be  that  adequate  service  cannot  be  given  at  the  rate 
fixed  or  that  conditions  have  so  changed  that  the  road  cannot 
be  operated  unless  rates  are  increased  and  that  the  public  will 
be  b^ter  served  by  raising  the  rate  than  by  permitting  it  to 
remain  where  it  is.  This  is  a  question  which  calls  for  the 
exercise  of  legislative  policy  and  discretion.  The  court  can- 
not relieve  the  defendant  from  an  improvident  contract,  but 
the  contract  is  of  such  a  character  in  the  present  instance  that 
the  legislative  branch  of  the  government  may,  in  the  interest 
of  the  public,  abrogate  it.  If,  as  is  contended  by  counsel  for 
the  respondent,  no  contract  was  entered  into  and  we  were  deal- 
ing with  the  ordinance  as  a  legislative  enactment  pure  and 
simple  and  not  as  part  and  parcel  of  a  contract,  there  might 
be  good  reason  for  the  claim  that  it  is  superseded  by  ch.  362, 
Laws  of  1905,  without  aily  aflirmative  action  on  the  part  of 
the  railroad  commission.     But  such  is  not  the  case  before  ua. 
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By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  enjoining  the  defendant  from  changing  the  rates  of 
fare  between  the  cities  of  Manitowoc  and  Two  Rivers  pro- 
vided for  in  the  ordinance  of  November  24,  1902,  until  such 
time  as  such  rates  are  changed  by  the  legislature  or  through  a 
legislative  agency  in  the  manner  provided  by  law. 


Babtelt,  Respondent,  vs.  Smith,  Appellant 

January  12-Wanuary  SI,  1911. 

Partnership:  What  constitutes:  How  proven:  Firm  property:  Realty: 
Statute  of  frauds:  Action  for  dissolution:  Receivers:  Appoint- 
ment of  party:  Compensation:  Estoppel:  Counsel  fees, 

1.  If  two  or  more  persons  engage  in  a  joint  business  enterprise,  each 

putting  in  capital  or  labor  or  both,  with  an  agreement  to  share 
profits  as  such,  that  will  constitute  them  partners,  whatever 
they  may  call  themselves. 

2.  A  contract  of  partnership  may  be  proven  by  evidence  of  acts  and 

conduct  of  the  parties  from  which  it  may  be  inferred  that  they 
have  agreed  to  become  partners  and  share  profits  as  such. 

3.  Whether  or  not  a  telephone  line  is  real  estate,  if  it  be  contributed 

to  the  capital  of  a  copartnership  it  will  become  firm  property  so 
far  as  paying  the  firm  debts  and  closing  out  the  partnership  is 
concerned,  even  though  the  legal  title  remain  in  one  partner; 
and  the  agreement  of  copartnership,  though  not  in  writing,  is 
not  void  under  the  statute  of  frauds. 

4.  A  party  to  an  action  will  not  ordinarily  be  appointed  receiver 

therein  unless  both  parties  consent  or  there  are  special  circum- 
stances which  make  such  an  appointment  clearly  for  the  best  in- 
terests of  all  concerned,  the  reason  being  that  the  receiver  is  an 
officer  of  the  court  and  should  be  disinterested. 

5.  Where  a  party  to  an  action  is  appointed  receiver  therein,  the  gen- 

eral rule  is  that  he  is  entitled  to  no  compensation  for  his  serv- 
ices, especially  in  an  action  for  dissolution  of  partnership. 

6.  Where  the  order  appointing  one  partner  receiver  of  the  partner- 

ship business  and  assets  recited  the  other  partner's  consent 
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thereto,  "providing  the  fees  of  the  receiver  could  be  avoided 
thereby,"  such  receiver  is  estopped  from  claiming  compensation; 
and  it  makes  no  difference  that  the  receivership  lasted  much 
longer  than  was  expected. 
7.  The  employment  by  a  receiver  of  counsel  who  represented  him  as 
a  party,  while  not  a  practice  to  be  approved,  does  not  necessarily 
debar  such  counsel  from  all  compensation,  but  where  his  serv- 
ices related  to  the  details  of  the  receiver's  duties,  such  as  the 
sale  of  the  property,  drawing  and  submitting  of  his  report,  and 
other  matters  as  to  which  there  is  no  conflict  but  rather  a  com- 
munity of  interest  between  the  parties,  a  reasonable  bill  there- 
for may  be  allowed. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  KjawAN,  Circuit  Judge.  Modified 
and  affirmed. 

This  is  an  action  to  dissolve  a  partnership  and  for  an  ac- 
count of  the  partznership  business.  The  alleged  partnership 
business  was  a  small  rural  telephone  business,  amounting  to 
about  fifty  miles  of  line  in  several  adjoining  townships  of 
Fond  du  Lac,  Washington,  and  Sheboygan  counties.  The  de- 
fendant by  answer  denied  the  existence  of  any  partnership 
and  claimed  to  be  the  sole  owner  of  the  telephone  system  in 
question  and  that  the  same  was  wrongfully  seized  and  taken 
possession  of  by  the  plaintiff.  The  action  was  commenced  in 
March,  1905,  and  upon  motion  the  plaintiff  in  May  following 
was  appointed  receiver  of  the  business,  with  directions  to  con- 
tinue the  business  until  the  further  order  of  the  court  After- 
wards the  action  was  referred  to  Francis  Williams,  Esq.,  as 
referee,  to  hear,  t;ry,  and  determine.  The  referee  took  the 
testimony  and  in  March,  1907,  made  his  report,  in  which  he 
found  as  matters  of  fact  (1)  that  the  parties  formed  a  partner- 
ship November  2,  1902,  for  the  purpose  of  conducting  a  tele- 
phone business  over  the  lines  in  question,  agreeing  to  share 
profits  and  losses  equally;  (2)  that  such  partnership  acquired 
the  lines  in  question  and  operated  the  same  down  to  the  time 
of  the  commencement  of  the  action;  (3)  that  the  parties  had 
many  disagreements  as  to  the  management  of  the  business  and 
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that  it  was  impossible  for  them  to  longer  carry  on  business  to- 
gether; (4)  that  plaintiff  was  appointed  receiver  of  the  busi- 
ness and  still  operated  the  same;  (6)  that  plaintiff  had  paid 
into  the  business  for  the  purpose  of  carrying  it  on  sums  aggre- 
gating $696.78  and  drawn  out  sums  aggregating  $766.81, 
leaving  him  indebted  to  the  business  at  the  time  of  his  appoint- 
ment as  receiver  in  the  sum  of  $70.03 ;  (6)  that  defendant  put 
no  money  into  the  business,  but  drew  out  amounts  aggregating 
$309.96,  in  which  sum  he  was  indebted  to  the  partnership. 
As  conclusion  of  law  the  referee  found  that  judgment  of  dis- 
solution should  be  rendered  and  that  the  property  and  busi- 
ness should  be  sold  and  the  proceeds  divided  equally  after 
adding  to  the  proceeds  of  the  sale  the  amounts  found  due  the 
firm  from  each  partner. 

Upon  motion  the  report  and  findings  of  the  referee  were 
confirmed  by  the  court,  with  a  modification  or  amendment  pro- 
viding that  plaintiff  should  have  judgment  against  defendant 
for  his  costs  and  disbursements  and  that  the  same  should  be 
a  charge  on  defendant's  portion  of  the  assets.  An  interlocu- 
tory judgment  was  rendered  April  10,  1908,  adjudging  the 
parties  to  be  owners  as  partners  of  the  telephone  lines  in  ques- 
tion with  the  appurtenances  and  all  permits  and  privileges 
connected  therewith ;  that  such  partnership  be  dissolved ;  and 
that  the  receiver  convert  the  property  into  cash,  pay  all  part- 
nershij^  debts,  and  make  report  of  the  balance  in  his  hands. 
The  receiver  made  sale  of  the  partnership  property  and  busi- 
ness and  made  his  report  to  the  court  showing  his  total  re- 
ceipts from  operation  of  the  business  and  sale  of  the  property 
to  be  $4,903.23  and  his  disbursements  to  be  as  follows : 

Incidental  expenses $503  35 

Expenses  for  labor,  care,  etc 419  89 

Elxpense  for  operating 467  00 

Expense  for  teams  and  horses 147  51 

Counsel  fees  subject  to  approval  by  court 119  88 

Personal  compensation  and  charges  subject  to  approval  by 

the  court 911  25 

f2,568  88 
Vol.146  — S^' 
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Upon  motion  to  approve  the  receiver's  report  defendant's 
counsel  raised  no  question  of  fact,  but  objected  to  the  items 
of  compensation  to  the  receiver  and  counsel  fees.  The  re- 
port was  approved  with  two  amendments,  one  adding  $40  to 
the  counsel  fees  and  the  other  inserting  a  credit  of  $314.50 
paid  by  the  receiver  on  a  note  of  the  firm  after  the  filing  of 
his  account,  and  judgment  entered  dividing  the  net  assets, 
after  payment  of  the  receiver's  charges  and  expenses,  equally 
between  the  parties,  and  allowing  plaintiff  to  retain  out  of 
the  defendant's  share  his  taxed  costs  and  disbursements. 
From  this  judgment  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Simon  Gillen,  attorney,  and  Charles  A.  Phelps  and  John  A. 
Irrmann,  of  counsel,  and  for  the  respondent  on  that  of 
T.  L.  Doyle. 

WiNSLOw,  0.  J.  The  pivotal  question  upon  the  merits  of 
the  case  is  whether  the  evidence  justifies  the  referee's  finding 
that  the  parties  were  partners.  No  formal  agreement  of 
partnership  was  ever  made,  although  a  written  agreement 
was  drawn  by  defendant  but  never  signed  by  the  plaintiff. 
The  referee  arrived  at  his  conclusion  as  an  inference  of  fact 
from  the  conduct  of  the  parties  themselves  during  the  time 
from  November  2,  1902,  to  March,  1905,  during  which  time 
they  confessedly  operated  the  telephone  system  together  and 
appeared  to  be  partners.  The  fact  was  undisputed  that  Smith 
took  such  title  as  was  taken  to  the  original  stem  of  the  sys- 
tem, which  was  bought  of  one  Drescher,  and  it  was  also  un- 
disputed that  plaintiff  advanced  all  the  money  necessary  to 
make  the  original  purchase,  to  buy  new  material,  and  to  oper- 
ate the  business.  From  this  time  the  parties  operated  the 
business  together,  the  exchange  being  located  in  the  plaintiff's 
house.  There  were  many  pages  of  testimony  taken,  and  this 
opinion  might  be  extended  to  great  length  in  reviewing  the 
evidence  on  the  subject,  but  it  does  not  seem  that  any  valuable 
purpose  would  be  gained  thereby. 
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It  is  true,  as  claimed  by  counsel  for  appellant,  that  there 
can  be  no  partnership  as  between  the  parties  themselves  un- 
less a  contract  of  partnership  be  shown,  and  that  it  must  in- 
clude an  agreement  to  share  profits  as  profits,  i,  e,  as  common 
owners  thereof.  Sullivan  v.  Sullivan,  122  Wis.  326,  99  N. 
W.  1022.  But  it  is  not  necessary  that  the  partners  should 
call  themselves  such.  If  they  engage  in  a  joint  business  en- 
terprise, each  putting  in  capital  or  labor  or  both,  with  an 
agreement  to  share  profits  as  such,  there  will  be  a  partner- 
ship whatever  they  may  call  themselves.  Nor  need  an  express 
contract,  either  written  or  oral,  be  shown.  Like  other  con- 
tracts which  the  law  does  not  require  to  be  in  writing,  a  con- 
tract of  partnership  may  be  proven  by  circumstantial  evidence, 
that  is,  by  showing  acts  and  conduct  of  the  parties  from  which 
the  fact  may  be  inferred  that  the  parties  have  agreed  to  be- 
come partners  and  share  profits  as  such.  22  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  39,  40,  47,  48 ;  Voshmih  v.  Urquhart, 
91  Wis.  613,  65  N.  W.  60.  We  have  examined  the  evidence 
in  this  case  and  find  much  to  sustain  the  finding  of  the  referee 
that  the  parties  here  became  partners.  Many  of  the  acts  of 
both  plaintiff  and  defendant  are  only  consistent  with  the 
theory  that  they  had  agreed  to  become  partners  in  the  enter- 
prise and  share  the  profits  as  profits. 

The  claim  is  made  that  the  telephone  system  in  question 
was  real  estate  and  that  a  parol  agreement  of  partnership 
would  be  void,  because  it  would  offend  against  the  statute  of 
frauds.  It  is  unnecessary  to  consider  whether  the  telephone 
lines  in  question  were  real  property  or  not.  If  they  were, 
and  if  Smith  held  the  legal  title  thereto,  still,  if  they  were 
contributed  to  the  capital  of  the  firm  business,  they  would  as- 
sume the  character  of  firm  property  so  far  as  paying  the  debts 
and  closing  out  the  partnership  is  concerned,  even  though  the 
legal  title  remained  in  Smith.     This  is  elementary. 

We  think  the  appellant's  objection  to  the  allowance  of  the 
item  of  $911.25  in  the  receiver's  account  for  compensation 
should  have  been  sustained. 
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The  general  principle,  very  well  settled  in  the  books,  is  that 
a  party  to  the  cause  will  not  ordinarily  be  appointed  receiver 
unless  both  parties  consent  or  there  are  special  circumstances 
present  which  make  such  an  appointment  clearly  for  the  best 
interest  of  all  concerned.  The  reason  is  that  the  receiver  is 
an  officer  of  court,  whose  business  it  is  to  administer  his  trust 
impartially  for  the  benefit  of  all  concerned,  and  hence  he 
should  have  no  special  interests  which  might  influence  him 
in  his  conduct  of  the  trust  in  matters  where  his  interests  and 
the  interest  of  any  party  to  the  action  may  clash.  23  Am,  & 
Eng.  Eney.  of  Law  (2d  ed.)  1034.  Where  a  party  is  ap- 
pointed, however,  the  general,  though  perhaps  not  imiversal, 
rule  seems  to  be  that  he  is  entitled  to  no  ^compensation  for 
his  services,  especially  in  case  of  the  appointment  of  a  part- 
ner as  receiver  on  dissolution  of  the  partnership.  High,  Re- 
ceivers, §  640 ;  34  Cyc  468. 

In  the  present  case  there  is  an  additional  reason  why  no 
compensation  should  be  allowed.  Upon  the  plaintiff's  mo- 
tion for  the  appointment  of  a  receiver  it  appears  by  the  re- 
citals of  the  order  that  the  attorneys  for  the  defendant  ap- 
peared, and  the  order  then  proceeds  as  follows : 

"And  the  attorneys  for  the  defendant  having  stated  in  open 
court  that  if  the  court  should  see  fit  to  appoint  a  receiver  the 
defendant  would  have  no  objection  personally  against  the 
plaintiff,  Aug^vst  0,  Bartelt,  being  left  in  possession  and  man- 
agement of  the  property,  providing  the  fees  of  the  receiver 
could  be  avoided  thereby." 

At  the  close  of  this  recital  the  court  proceeds  to  make  the 
appointment  of  the  plaintiff.  This  order  was  made  by  Judge 
Fowler  at  Fond  du  Lac,  while  the  final  judgment  in  the  case 
was  rendered  by  Judge  Kibwan  at  Sheboygan.  This  recital 
was  evidently  considered  of  considerable  importance  by 
Judge  FowxER,  for  a  part  of  it  was  interlined  after  the  type- 
written order  had  been  prepared.  We  can  construe  it  in  no 
other  way  except  as  meaning  that  the  defendant  consented 
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to  the  appointment  of  Mr.  Bartelt  upon  the  proviso  only  that 
in  case  of  his  appointment  there  would  be  no  fees  charged  for 
the  receivership.  If  this  be  so  (and  on  any  other  theory  the 
insertion  of  the  recital  seems  to  be  unnecessary  surplusage), 
then  it  is  entirely  clear  to  our  minds  that  no  fees  should  be 
allowed.  Mr.  BarteWs  name  was  evidently  proposed  by  his 
own  counseL  The  defendant  had  a  right  to  make  strong  ob- 
jection to  it,  but  he  announced  that  he  would  forego  that  right 
if  the  payment  of  receiver's  fees  could  be  avoided  by  Bar- 
telt's  appointment  Upon  this  statement  Mr.  Bartelt  was 
appointed.  Plain  principles  of  estoppel  must  now  prevent 
him  from  claiming  compensation,  and  the  fact  that  the  re- 
c:  ivership  lasted  much  longer  than  was  anticipated  can  make 
no  difference.  This  item,  therefore,  was  improperly  allowed. 
The  charge  for  counsel  fees  is  attacked  for  the  reason  that 
the  plaintiff  should  not,  as  receiver,  have  consulted  the  coun- 
sel who  represented  him  as  a  party,  because  their  advice 
would  probably  not  be  impartial.  The  general  rule  that  re- 
ceivers should  not  employ  the  counsel  of  either  party  to  the 
litigation  is  approved  and  very  forcibly  stated  in  Speiser  v. 
Merchants  Exch.  Bank,  110  Wis.  606,  86  N.  W.  243,  and 
we  have  no  intention  of  modifying  anything  that  is  there 
said.  It  is  there  recognized,  however,  that  where  it  is  made 
clear  that  their  ser\'ices  to  the  receiver  were  of  such  a  nature 
that  no  clash  of  interests  was  involved  between  their  duties  as 
counsel  for  the  party  and  as  counsel  for  the  receiver,  payment 
for  their  services  may  be  approved.  This  is  certainly  reason- 
able doctrine.  If,  as  appears  in  the  present  case,  the  advice 
of  counsel  was  simply  with  relation  to  details  of  his  duties, 
assisting  him  at  the  sale  of  the  property  and  drawing  and 
submitting  his  report,  all  being  matters  as  to  which  there  was 
no  conflict  but  rather  community  of  interest  between  the  par^ 
ties,  we  think  a  reasonable  bill,  such  as  was  here  allowed,  for 
counsel  fees  to  plaintiff's  own  counsel  may  be  properly  ap- 
proved, though  the  practice  is  not  to  be  advised.     The  result 
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is  that  the  net  amount  of  assets,  including  the  amounts  due 
the  firm  from  each  partner,  is  $3,271.09,  instead  of  $2,359.84 
as  adjudged  by  the  court;  of  which  each  is  entitled  to  half 
after  deducting  his  firm  debt,  making  BarteWs  share 
$1,565.51  and  Smith's  share  $1,325.58.  From  Smith's 
share  must  be  deducted  plaintiff's  costs,  $258.02,  leaving  a 
balance  due  him  as  of  the  date  of  the  judgment  of  $1,067.56, 
instead  of  $611.94  as  adjudged  by  the  court  The  judg- 
ment must  be  modified  to  agi'ee  with  these  results. 

By  the  Court. — Judgment  modified  as  indicated  in  the 
opinion,  and  as  so  modified  affirmed^  with  costs  to  the  appel- 
lant. 


Nelson,  Respondent,  vs.  Kbess,  Appellant. 

January  12 — January  SI,  1911. 

Action:  Dismissal:  Settlement  of  controversy:  Contracts:  Partial 
xoriting:  Parol  evidence:  Corporations:  Ownership  of  stock:  Ti- 
tle in  trust:  Evidence. 

1.  Where,  after  commencement  of  an  action  to  determine  the  owner- 

ship of  corporate  stock  held  by  defendant  and  claimed  by  plaint- 
iff, the  stock  was  transferred  to  plaintiff  pursuant  to  an  agree- 
ment that  he  should  pay  therefor  If  defendant  was  found  to  be 
the  owner  and  that  the  action  should  proceed  to  determine  the 
rights  of  the  parties,  the  controversy  remained  and  defendant 
was  not  entitled  to  dismissal  of  the  action. 

2.  Where  there  Is  an  entire  oral  contract  and  a  writing  made  merely 

in  part  execution  thereof,  the  remainder  of  the  contract  may  be 
established  by  parol. 

3.  Where,  under  an  oral  agreement,  the  stock  of  a  corporation,  con- 

sisting of  twenty  shares,  was  to  be  owned  by  three  persons 
equally,  but  a  certificate  for  ten  shares  was  Issued  to  one  of 
them,  who  was  to  hold  three  and  one-third  shares  thereof  In 
trust  for  the  other  two,  and  he  gave  to  them  a  writing  stating, 
"If  I  sell  my  ten  shares  I  will  pay  [the  other  two  persons]  the 
difference  in  value  between  one  half  and  one  third  of  the  stock/^ 
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proof  of  the  oral  contract,  together  with  such  writing,  la  suffi- 
cient to  overcome  the  written  eyldence  (consisting  of  the  stock 
certificate  and  records  of  the  corporation)  that  the  holder  of  the 
certificate  was  the  absolute  owner  of  the  ten  shares;  and  the 
oral  contract  shows  also  that  the  words  "my  ten  shares"  refer 
merely  to  the  status  of  the  legal  title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Micuael  Kikwan,  Circuit  Judge.     Affirmed. 

Action  in  equity  for  cancellation  of  a  certificate  for  ten 
shares  of  stock  in  the  Herald-Press  Publishing  Company, 
held  by  defendant,  and  issuance  of  a  certificate  for  three  and 
one-third  of  such  shares  to  plaintiff. 

The  facts  claimed  by  plaintiff  and  put  in  issue  by  defend- 
ant were  these:  In  1899  the  Herald-Press  Publishing  Com- 
pany was  formed  by  plaintiff  and  one  Brandt,  owners  of  a 
printing  business,  and  defendant,  owner  of  a  rival  business, 
for  the  purpose  of  combining  the  two  enterprises.  Precedent 
to  such  combination  it  was  agreed  that  a  corporation  should 
be  formed,  the  two  newspaper  properties  be  conveyed  thereto 
as  an  equivalent  for  the  capital  stock  of  twenty  shares,  the 
same,  as  between  the  parties,  to  be  one  third  owned  by  each 
person,  but  for  political  reasons  defendant  Kress  to  hold  in 
his  name  ten  shares,  three  and  one-third  shares  thereof,  how- 
ever, to  be  treated  as  held  in  trust  for  plaintiff  and  Brandt 
and  to  be  transferred  to  them  if  they  at  any  time  should  deem 
that  necessary  for  protection  of  their  interests.  The  scheme 
was  consummated  by  organization  of  the  corporation,  trans- 
fer of  the  two  properties  thereto,  and  issuance  of  the  twenty 
shares  of  stock,  one  half  to  defendant  and  one  quarter  to  each 
of  the  other  persons.  Kress,  as  evidence  of  his  obligation  in 
respect  to  the  three  and  one-third  shares,  gave  plaintiff  and 
Brandt  a  paper  to  the  effect  that  in  case  of  his  selling  or 
transferring  the  ten  shares  held  by  him  he  would  account 
to  them  for  three  and  one-third  shares  thereof.  Subsequently 
plaintiff  acquired  Brandt's  interest  in  the  corporation. 
Thereafter  he  and  Kress  for  some  five  years  conducted  the 
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business  as  owners  with  the  understanding  that  plaintiff's  in- 
terest was  two  thirds  and  defendant's  one  third.  Then  diffi- 
culties arose,  followed  by  defendant  repudiating  plaintiff's 
claim  of  ownership  of  more  than  a  half  interest  in  the  cor- 
poration. In  that  situation  Kress,  asserted  authority,  as 
president,  to  wholly  control  the  corporate  affairs  and  took 
steps  for  the  election  of  directors  so  as  to  exclude  plaintiff 
from  any  participation  in  the  management  thereof.  There- 
upon this  action  was  brought,  in  part  to  determine  the  title 
to  the  three  and  one-third  shares. 

Defendant  answered,  among  other  things,  that  he  became 
and  was  at  the  time  of  the  commencement  of  the  action  ab- 
solute owner  of  the  ten  shares  of  stock  issued  to  him,  and 
pleaded  that,  subsequent  to  such  commencement,  he  settled 
his  differences  with  plaintiff  by  transferring  to  him  such 
shares. 

At  the  outset  the  corporation  was  made  a  defendant. 
Thereafter,  an  arrangement  having  been  made  whereby 
Kress  transferred  all  stock  held  by  him  to  plaintiff,  the  action 
against  the  corporation  was  dismissed. 

There  was  evidence  tending  to  prove  all  the  allegations  of 
the  complaint  and  that  the  transfer  of  ten  shares  made  to 
plaintiff  after  the  action  was  commenced,  was  without  preju- 
dice to  its  continuance  for  the  purpose  of  establishing  the 
rights  of  the  parties  as  regards  the  disputed  three  and  one- 
third  shares. 

The  court  took  an  advisory  verdict.  The  jury  found  all 
disputed  questions  as  to  ownership  of  the  three  and  one-third 
shares  in  favor  of  the  plaintiff.  The  court  filed  findings  ap- 
proving those  made  by  the  jury  and,  further,  that  after  the 
commencement  of  the  action  defendant  transferred  the  ten 
shares  held  by  him  to  plaintiff,  not  in  settlement  of  the  liti- 
gation, but  without  prejudice  to  continuance  thereof  for  the 
purpose  of  establishing  the  rights  of  the  parties  as  to  the 
three  and  one-third  shares,  plaintiff  paying  a  specified  con- 
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sideration  upon  the  basis  of  defendant's  actual  ownership 
being  of  six  and  two-thirds  shares  and  agreeing  to  pay  a  stipu- 
lated sum  in  addition  in  case  of  its  being  determined  in  the 
action  pending,  or  any  other  action,  that  defendant  was  the 
owner  of  the  three  and  one-third  shares  as  he  claimed.  The 
court  further  found,  on  this,  m  favor  of  plaintiff.  Judgment 
was  ordered  and  rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Hongen  &  Brady,  and  for  the  respondent  on  the  briefs  of 
Nash  i&  NasJu 

MABsnALL,  J.  The  judgment  must  be  affirmed.  Neither 
of  the  reasons  advanced  in  favor  of  a  reversal  seems  to  have 
sufficient  merit  to  call  for  more  than  brief  consideration. 

The  first  suggestion  is  that  after  the  stock  was  transferred 
to  respondent  there  was  no  controversy  left  to  be  settled  and 
so  the  action  should  have  been  dismissed.  The  transfer  of 
the  stock  was  made  pursuant  to  an  agreement  in  writing  to 
the  effect  that  the  litigation  might  proceed  to  determine  the 
rights  of  the  parties  as  to  the  disputed  ownership.  That  is 
the  fair  import  of  the  written  agreement  as  we  read  it. 

The  next  proposition  is  that  the  agreement  pursuant  to 
which  the  stock  was  issued  was  in  writing,  therefore  parol 
evidence  of  title  was  incompetent  The  agreement  respecting 
the  formation  of  the  corporation  to  combine  the  two  news- 
paper properties,  was  not  reduced  to  writing.  Counsel  refer 
to  papers  which  were  made  in  the  course  of  carrying  out  the 
verbal  contract.  The  whole  agreement  never  was  put  in 
writing  or  intended  to  be.  That  is  quite  plain  from  the  rec- 
ord. It  is  a  familiar  rule  that  where  there  is  an  entire  verbal 
contract  and  a  writing  merely  made  in  part  execution  thereof 
the  balance  may  be  established  by  parol  Burhans  v.  John- 
son, 15  Wis.  286 ;  Agnew  v.  Baldwin,  136  Wis.  263,  116  N. 

W.  641. 

The  last  proposition  is  that  parol  evidence  was  not  suffi- 
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cient  to  overcome  the  written  evidence  as  to  appellant's  own- 
ership, referring,  obviously,  to  the  certificate  of  stock  and 
the  records  of  the  corporation  as  the  written  evidence.  But 
the  case  on  the  part  of  respondent  did  not  rest  wholly  upon 
parol  evidence.  There  was  the  writing  given  by  appellant 
to  respondent  and  his  associate,  agreeing  in  these  words :  "If 
I  sell  my  ten  shares  in  the  Herald-Press  Publishing  Company 
I  will  pay  Moral  Nelson  and  William  F.  Brandt  the  differ- 
ence in  value  between  one  half  and  one  third  of  the  stock." 
True,  looking  at  the  language  of  the  paper  alone,  it  suggests, 
clearly,  absolute  ownership  of  the  ten  shares  of  stock  by  ap- 
pellant. But  the  pledge  to  account  for  three  and  one-third 
shares,  the  amount  in  controversy  here,  evidences,  very 
clearly,  that  the  paper  does  not  contain  all  the  agreement  be- 
tween the  parties  with  reference  to  the  stock,  and  was  not  in- 
tended to.  Why  appellant  so  pledged  himself  does  not  ap- 
pear in  writing.  No  consideration  is  mentioned  therein, 
though  it  would  seem  there  probably  was  one.  When,  by 
aid  of  the  parol  evidence,  we  discover  the  whole  contract,  the 
ambiguity  is  explained.  It  thereby  appears  that  the  paper 
was  intended  to  be  the  written  evidence  that  appellant  held 
three  and  one-third  shares  merely  as  trustee  for  the  two  per- 
sons he  agreed  to  account  to  in  accordance  with  the  agree- 
ment to  combine  the  printing  establishments.  It  is  also 
plainly  seen  that  the  words  "my  ten  shares"  merely  refer  to 
the  status  of  the  legal  title.  On  the  whole  the  evidence 
abundantly  supports  the  finding  of  the  court  that  the  three 
and  one-third  shares,  though  carried  on  the  books  of  the  cor- 
poration in  the  name  of  appellant,  were,  as  between  him  and 
respondent,  the  property  of  the  latter. 
By  the  Court. — The  judgment  is  affirmed. 
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Phtlups,  by  guardian  ad  litem.  Respondent,  vs.  Eqoebt  and 

others,  Appellants. 

January  12— January  SI,  1911. 

Sheriffs :  Loss  of  attached  property:  Failure  to  regain  possession:  Neg- 
ligence:  Liability:  Burden  of  proof:  Removal  of  property  to  an- 
other state. 

1.  A  sheriff  who  has  property  In  his  custody,  pursuant  to  a  levy 

thereon.  Is  liable  for  its  loss  whenever  caused  by  his  failure  to 
exercise  reasonable  care  and  diligence  to  preserve  such  custody 
or,  in  case  of  a  loss  of  possession  through  any  cause,  to  repos^ 
sess  himself  thereof  as  provided  by  subd.  8,  sec  2749,  Stats. 
(1898). 

2.  Whenever  a  sheriff  sets  up  a  Justification  for  the  release  or  loss 

of  property  taken  on  attachment,  the  burden  is  on  him  of  show- 
ing that  he  has  been  relieved  from  the  obligation  of  having  the 
property  forthcoming  to  answer  the  judgment 
8.  Consent  of  plaintiff's  attorney  that  the  sheriff  need  not  employ  a 
custodian  to  take  charge  of  a  steamboat  which  he  has  attached^ 
while  lying  at  a  wharf  in  the  harbor,  does  not  relieve  him  from 
the  duty  to  do  everything  that  reasonable  care  and  diligence  de- 
mand to  repossess  himself  of  the  boat  after  it  has  cleared  and 
passed  out  of  his  possession  to  other  parts. 

4.  A  sheriff  who,  after  learning  of  the  disappearance  of  a  steamboat 

which  he  had  attached,  made  no  effort  to  ascertain  its  where- 
abouts or  to  recover  it,  although  promptly  notified  by  plaintifTs 
attorney  that  he  would  be  held  responsible  for  any  Judgment 
that  might  be  recovered  in  the  action,  was  guilty  of  negligence 
in  that  regard  for  which  he  and  his  bondsmen  were  answerable; 
and  the  fact  that  such  steamboat  cleared  for  a  port  in  another 
state  would  not  relieve  them. 

5.  A  sheriff  has  a  special  interest  in  property  attached  by  him,  which 

authorizes  him  to  retake  it  or  recover  it  in  legal  proceedings, 
even  In  a  foreign  jurisdiction,  for  the  purpose  of  satisfying  the 
demand  of  the  attaching  creditor. 

Appeax  from  a  judgment  of  the  circuit  court  for  Mani- 
towoc county :  Martin  L.  Lueck,  Judge.     Affirmed. 

September  28,  1906,  the  plaintiff  brought  suit  against  the 
Portage  Transit  Company,  a  foreign  corporation,  to  recover 
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•damages  for  personal  injuries.     A  writ  of  attachment  was 
issued  out  of  the  Brown  county  circuit  court  on  the  same  day, 
and  an  alias  writ^  with  the  affidavit  and  undertaking  required 
by  law,  was  delivered  to  the  sheriff  of  Manitowoc  county  for 
service.     The  bond  of  indemnity  demanded  by  the  sheriff 
was  furnished  and  the  writ  was  then  served  and  an  attach- 
ment made.     The  property  attached  was  the  steamship  "Por- 
tage," then  lying  at  the  wharf  in  the  harbor  of  the  city  of 
Manitowoc.     No  watchman  or  custodian  was  placed  on  the 
boat  by  the  sheriff  and  no  bond  for  the  release  of  the  boat  was 
furnished  by  the  defendant.     The  sheriff  testified  that  when 
he  spoke  to  plaintiff's  counsel  about  putting  a  custodian  in 
charge  of  the  boat  he  was  told  that  it  would  not  be  necessary. 
Clearance  papers  were  obtained  from  the  customhouse  offi- 
cer, and  a  few  days  after  the  service  of  the  writ  the  boat  left 
the  harbor  during  the  nighttime  without  the  knowledge  of 
the  sheriff.     On  the  morning  of  the  day  after  the  disappear^ 
ance  the  sheriff  learned  of  the  boat's  departure.     It  appears 
that  the  boat  cleared  for  Duluth,  Minnesota.     Soon  after 
learning  that  the  boat  had  left  the  harbor  the  sheriff  informed 
the  attorney  of  the  plaintiff  at  Green  Bay  of  its  disappear- 
ance.    The  attorney  informed  the  sheriff  that  the  plaintiff 
had  no  course  to  take  but  to  hold  the  sheriff  and  his  bonds- 
men for  the  plaintiff's  damages  in  the  event  that  the  plaintiff 
recovered  judgment  against  the  defendant  transit  company. 
The  attorney  for  the  plaintiff  also  wrote  the  sheriff  to  the 
same  effect.     The  sheriff  on  the  day  following  the  disap- 
pearance  learned  by  inquiry  from  the  customhouse  officer 
that  the  boat  had  cleared  for  Duluth,  Minnesota.     He  took 
no  steps  to  regain  possession  of  the  boat. 

On  November  27,  1906,  the  plaintiff  recovered  judgment 
against  the  Portage  Transit  Company  for  $2,537.72  and 
<5osts.  Execution  issued  on  this  judgment,  which  the  sheriff 
-of  Manitowoc  county  returned  showing  that  he  was  unable 
to  find  any  property  belonging  to  the  defendant. 
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The  plaintiff  brouglit  this  action  against  the  sheriff  and 
his  bondsmen  to  recover  the  amount  of  the  judgment  he  held 
against  the  Portage  Transit  Company,  on  the  ground  that 
the  boat  which  was  attached  in  the  action  against  the  Portage 
Transit  Company  had  been  allowed  to  escape  through  the 
negligence  of  the  sheriff,  and  on  the  ground  that  the  sheriff 
had  been  negligent  in  not  attempting  to  retake  the  boat  after 
it  had  escaped. 

The  court  instructed  the  jury  in  submitting  the  case  as 
follows : 

"The  burden  of  proof  is  likewise  upon  the  defendants  to 
satisfy  and  convince  you  by  a  preponderance  of  the  evidence 
that  the  defendant  Kggert  exercised  due  care  and  diligence  to 
again,  possess  himself  of  the  boat." 

The  jury  found  that  the  sheriff  was  not  guilty  of  negli- 
gence in  losing  possession  of  the  boat,  but  that  he  was  guilty 
of  negligence  in  not  repossessing  himself  of  it 

This  is  an  appeal  from  the  judgment  in  plaintiff's  favor 
entered  upon  the  verdict 

For  the  appellants  there  was  a  brief  by  Burke  &  Craite  and 
Eougen  &  Brady,  and  oral  argument  by  A.  L.  Hougen. 

For  the  respondent  there  was  a  brief  by  3f.  E.  Davis,  at- 
torney, and  John  E.  Tracy,  of  counsel,  and  oral  argument  by 
Mr.  Davis. 

SrBBBCKEB,  J.  There  is  no  issue  in  the  case  as  regards 
the  issuance  of  an  attachment  and  the  levy  made  on  the  boat 
in  pursuance  thereto  by  the  defendant  Eggert  as  sheriff. 
The  controversy  arises  respecting  the  sheriff's  conduct  as  to 
the  disappearance  of  the  boat  after  having  taken  possession 
of  it  under  his  writ  of  attachment  and  in  not  repossessing 
himself  thereof  after  such  loss  of  possession.  The  rule  is 
well  established  that  a  sheriff  who  has  property  in  his  cus- 
tody, pursuant  to  a  levy  thereon,  is  liable  for  its  loss  when- 
ever it  is  caused  by  his  failure  to  exercise  reasonable  care  and 
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diligence  to  preserve  such  custody  (35  Cyc  1668),  and,  in 

case  of  a  loss  of  possession  through  any  cause,  it  is  his  duty 

to  exercise  reasonable  care  and  diligence  to  repossess  himself 

thereof.     SuVd.  8,  sea  2749,  Stats.  (1898),  provides: 

"If  any  of  the  attached  property  belonging  to  the  defend- 
ant shall  have  passed  out  of  the  hands  of  the  sheriff  without 
having  been  sold  or  converted  into  money  such  sheriff  shall 
repossess  himself  of  the  same,  and  for  that  purpose  shall  have 
all  the  authority  which  he  had  to  seize  the  same  under  the 
writ  of  attachment." 

It  is  obvious  from  this  provision  that  the  duty  devolves 
upon  a  sheriff  having  property  in  his  official  custody  to  repos- 
sess himself  thereof  whenever  it  shall  have  passed  out  of  his 
hands,  subject,  of  course,  to  the  conditio^  that  he  may  release 
the  property  in  the  manner  provided  by  law  or  with  the  con- 
sent of  the  attaching  creditor.     In  the  light  of  the  foregoing 
statute  the  proposition  is  also  reasonably  clear  that,  when  a- 
sheriff  avers  a  justification  for  the  release  or  loss  of  property 
taken  into  his  possession  under  an  attachment,  he  assumes 
the  burden  of  showing  that  he  is  relieved  from  the  obligation 
of  having  the  property  forthcoming  pursuant  to  the  attach- 
ment.    The  court  instructed  the  jury  that  under  the  facts 
and  circumstances  of  the  case  the  burden  rested  on  the  defend- 
ants to  show  that  the  sheriff  exercised  reasonable  care  and 
diligence  to  repossess  himself  of  the  boat.     This  instruction 
is  assailed  on  the  ground  that  it  was  error  to  so  direct  the 
jury,  because  the  evidence  shows,  as  the  jury  found,  that  the 
sheriff  was  not  negligent  in  losing  possession  and  custody  of 
the  boat  held  by  him  under  the  levy.     The  claim  is  that  the 
sheriff  acted  under  the  direction  of  the  plaintiff's  attorney  in 
not  placing  a  custodian  in  charge  of  the  boat,  and  hence  that 
he  was  not  responsible  for  its  disappearance  from  the  harbor 
imder  the  circumstances  shown.     It  must  be  assumed,  under 
the  verdict  found,  that  the  plaintiff's  attorneys  consented  that 
the  sheriff  need  not  employ  a  custodian  to  take  charge  of  the 
boat  and  that  this  exonerates  him  from  the  imputation  of  neg- 
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Hgence  in  losing  possession  of  the  property.  This  phase  of 
the  case,  however,  does  not  embrace  his  whole  duty  in  the 
matter,  and  there  remains  to  be  considered  the  question 
whether  the  sheriff  fulfilled  his  legal  duty  to  repossess  him- 
self of  it  under  the  statute  declaring  that,  whenever  property 
so  held  shall  pass  from  the  sheriffs  hands,  'Tie  shall  repossess 
himself  of  the  same,  and  for  that  purpose  shall  have  all  the 
authority  which  he  had  to  seize  the  same  under  the  writ  of 
xittachment."  It  is  manifest  that  the  consent  of  the  plaintr 
iff's  attorney  that  the  sheriff  need  not  employ  a  custodian  to 
take  charge  of  the  boat  while  lying  at  the  wharf  in  the  harbor 
was  not  also  a  direction  or  imderstanding  that  the  sheriff  was 
not  to  take  all  the  steps  reasonably  necessary  to  repossess  him- 
self of  it  after  it  deared  and  passed  out  of  his  possession  for 
other  parts.  The  duty  rested  on  the  sheriff,  on  the  morning 
after  he  learned  of  the  boat's  disappearance,  to  do  everything 
tliat  reasonable  care  and  diligence  demanded  to  repossess  him- 
self of  the  property. 

Appellants  aver  that  the  sheriff  did  all  that  reasonable  care 
and  diligence  required  of  him  under  the  circumstances  in  the 
matter,  and  that  the  jury's  finding  that  he  was  guilty  of  neg- 
lisxjnce  in  this  regard  is  not  supported  by  the  evidence.  We 
ilo  not  find  this  claim  supported  by  the  record.  An  examina- 
tion of  the  evidence  discloses  that  the  sheriff  did  nothing  to 
ascertain  the  whereabouts  of  the  boat  after  learning  of  its 
disappearance  from  its  place  in  the  harbor.  It  appears  that 
the  boat  cleared  for  Duluth,  Minnesota.  The  sheriff  admits 
that  he  made  no  attempt  to  find  it  there  or  to  search  for  it  at 
any  other  place.  Does  this  conduct  show  that  he  performed 
his  duty  to  have  the  property  forthcoming  in  the  attachnient, 
and  is  it  justifiable  as  an  exercise  of  reasonable  diligence  to 
accomplish  that  end  ?  We  cannot  perceive  how  the  jury 
could  have  drawn  the  inference  from  the  facts  and  circum- 
stances that  the  sheriff  acted  with  reasonable  diligence  to  re- 
possess himself  of  the  boat,  since  he  admittedly  did  prac- 
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tically  nothing  in  this  respect  Nor  is  the  claim  that  the 
plaintiff's  attorney  acquiesced  in  his  nonaction  in  this  matter 
sustained  by  the  record,  for  it  affirmatively  appears  that  the 
attorney  at  once  informed  him  that  the  plaintiff  would  hold 
him  responsible  for  the  satisfaction  of  any  damages  he  might 
recover  in  the  action. 

It  is  suggested  that,  sinoe  it  appears  that  the  boat  passed 
beyond  the  confines  of  this  state,  the  sheriff  is  relieved  of  the 
duty  of  pursuing  and  retaking  it  We  find  no  support  for 
this  claim.  Under  the  circumstances  shown,  it  has  been  held 
that  a  sheriff  is  obligated  to  use  reasonable  diligence  to  ascer- 
tain the  whereabouts  of  the  property  and  to  follow  it,  and 
that  his  special  interest  therein,  acquired  by  the  levy,  au- 
thorizes him  to  retake  it  or  recover  it  in  legal  proceedings  for 
the  purpose  of  satisfying  the  demand  of  the  attaching  cred- 
itor. In  some  of  the  following  cases  such  rights  were  up- 
held though  the  property  had  been  taken  into  foreign  juris- 
dictions, and  the  sheriff  was  held  responsible  as  in  other 
cases:  Rhoads  v.  Woods,  41  Barb.  471;  Lovejoy  v.  Hvtchins, 
23  Me.  272 ;  Newman  v.  Wilson,  1  La.  Ann.  48 ;  Ansonia  B*^ 
&  C.  Co.  V.  Babbitt,  74  N".  T.  895 ;  Lovell  v.  Sahin,  15  N.  H. 
29 ;  Drake,  Attachment,  §  291.  We  consider  that  the  jury 
are  supported  in  this  finding;  that  the  sheriff  did  not  exer- 
cise reasonable  diligence  to  repossess  himself  of  the  boat 

We  find  no  error  in  the  record.  The  court  properly 
awarded  judgment  on  the  verdict 

By  the  Court. — Judgment  affirmed. 
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Schmidt,  Executrix,  Respondent,  vs.  J.  G,  Johnson  Com- 
pany, Appellant. 

January  12 — January  SI,  191L 

Master  and  servant:  Unsafe  place:  Giving  voay  of  wall:  Presumption 
of  improper  construction:  Injury  to  servant  v)liile  making  place 
safe:  Assumption  of  risk:  Contributory  negligence:  Warning  of 
danger:  Accident:  Questions  for  jury. 

"L  The  fact  that  the  plank  wall  of  a  coal  shed  which  had  been  built 
by  defendant  about  a  month  before  suddenly  gave  way  and  the 
top  of  the  wall  moved  several  feet  and  injured  a  servant  who 
was  engaged  in  bracing  it,  was  sufficient,  in  the  absence  of  any 
explanation,  to  warrant  a  finding  by  the  Jury  that  the  wall  was 
not  properly  constructed,  to  the  knowledge  of  the  defendant. 

2.  The  mere  fact  that  the  servant,  by  direction  of  the  defendant,  was 

engaged  in  bracing  the  wall  of  the  shed,  which  at  the  time  was 
only  half  filled  with  coal,  would  not  justify  the  court  in  holding 
as  a  matter  of  law  that  he  was  knowingly  making  a  dangerous 
place  safe  and  hence  that  he  assumed  the  risk  and  that  the  rule 
requiring  the  master  to  furnish  a  reasonably  safe  working  place 
did  not  apply.  Many  reasons  beside  the  avoidance  of  present 
danger  might  exist  for  bracing  the  wall;  and  in  the  absence  of 
anything  appearing  to  the  contrary  the  servant  had  the  right  to 
believe  it  safe. 

3.  Such  a  case  does  not  fall  within  the  principle  that  where  work  is 

of  such  a  nature  that  its  progress  Is  constantly  changing  the 
conditions  as  regards  increase  or  diminution  of  safety,  the  safe- 
place  rule  does  not  apply. 

4.  Where  the  servant  in  such  case  was  not  chargeable  with  notice 

of  the  dangerous  condition  of  the  wall,  the  fact  that,  in  chopping 
ofE  a  knot  from  one  of  the  bin  posts  for  the  purpose  of  fitting  the 
brace  thereto,  he  had  placed  himself  on  a  ladder  in  the  space 
between  the  wall  and  an  independent  post  standing  near, — ^that 
being  the  most  convenient  place  for  doing  the  work, — does  not 
show  that  he  was  guilty  of  contributory  negligence,  although 
when  the  wall  gave  way  he  was  crushed  between  it  and  said  in- 
dependent post 
6.  The  questions  whether  the  servant  had  been  warned  of  the  danger 
before  the  wall  gave  way,  and  whether  his  injury  was  the  result 
of  an  unaccountable  accident  or  of  the  defective  construction  of 
the  wall,  are  held  upon  the  evidence  to  have  been  for  the  jury. 

Vol.  146  —  4 
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Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kibwan,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  plaintiff  as  executrix  to  recover 
for  personal  injuries  sustained  by  her  late  husband  which  re- 
sulted in  his  death.  The  principal  issues  involved  on  the 
trial  were  whether  defendant  furnished  a  reasonably  safe 
working  place,  assumption  of  risk,  contributory  negligence, 
and  amount  of  damages.  The  defendant  objected  to  any  evi- 
dence under  the  complaint,  which  objection  was  overruled. 
Motions  were  made  by  defendant  for  nonsuit  and  directed 
verdict,  which  were  denied.  The  jury  returned  the  follow- 
ing verdict : 

"(1)  Was  the  death  of  plaintiff's  testator,  John  Schmidt, 
deceased,  caused  by  his  being  pressed  on  June  11,  1908,  be- 
tween the  west  wall  of  the  coal  bin  or  shed  and  the  post  to  the 
west  thereof  described  in  the  complaint,  when  that  wall 
moved  or  gave  way  to  some  extent,  while  he,  as  an  employee 
of  said  defendant  company,  was  doing  the  work  which  he  was 
directed  by  the  foreman  to  do?     A.  Yes. 

**(2)  At  the  time  when  said  testator  was  injured,  was  the 
west  wall  of  said  shed  or  bin  so  weak  and  insufficient,  for 
the  purpose  of  holding  the  coal  then  stored  therein,  aa  to 
make  tlie  place  in  which  plaintiff's  testator  was  at  work  when 
he  was  injured  not  reasonably  safe  for  performing  there  the 
work  he  was  then  doing  ?     A.  Yes. 

"(3)  If  you  answer  the  second  question  'Yes,'  answer  this: 
Before  said  testator  was  injured,  did  the  proper  representa- 
tive of  defendant  know  that  said  place  in  whidi  plaintiff's 
testator  was  at  work  when  he  was  injured  was  not  reasonably 
safe  for  the  performance  there  of  the  work  which  he  was  then 
doing?     A»  Yes. 

"(4)  If  you  answer  the  second  question  ^Yes'  and  the 
third  question  'No,'  answer  this :  Would  the  exercise  of  ordi- 
nary care  by  defendant's  said  representative  have  made  him 
aware  of  the  fact,  before  said  testator  was  injured  and  in 
time  to  have  prevented  the  injury,  that  said  place  specified  in 
the  third  question  was  not  reasonably  safe  for  the  perform- 
ance there  of  the  aforesaid  work  ?     A.  Yes. 

"(5)  If  you  answer  the  second  question  'Yes,'  and  if  you 
also  answer  *Yes'  to  either  the  third  or  fourth  question,  an- 
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swer  this :  Was  the  testator's  injury  the  natural  and  probable 
consequence  of  the  defendant's  negligence  in  not  having  pro- 
vided a  reasonably  safe  place  for  the  testator  in  which  to  do 
the  aforesaid  work  ?     A.  Yes. 

"(6)  If  you  answer  the  fifth  question  'Yes,'  answer  this: 
In  the  exorcise  of  ordinary  care,  should  defendant's  said 
representative,  as  a  man  of  ordinary  intelligence  and  in  the 
light  of  the  attendant  circumstances,  reasonably  have  fore- 
seen before  said  testator  was  injured,  and  in  time  to  have 
prevented  the  injury,  that  the  existing  condition  of  the  west 
waU  of  said  shed  or  bin  would  be  likely  to  cause  personal  in- 
jury to  any  of  defendant's  employees  while  engaged  in  doing 
the  work  which  said  testator  was  doing  at  the  time  of  his  in- 
jury?   A.  Yes. 

"(7)  If  you  answer  the  second  question  *Yes,'  answer 
this:  Before  he  was  injured,  did  said  testator  know  that  the 
place  specified  in  the  tiiird  question  was  not  reasonably  safe 
for  the  performance  there  of  the  aforesaid  work?     A.  No. 

"(8)  If  you  answer  the  seventh  question  'No,'  answer  this: 
TVould  the  exercise  of  ordinary  care  by  said  testator  have 
made  him  aware  of  the  fact,  before  he  was  injured  and  in 
time  to  have  prevented  the  injury,  that  said  place  specified 
in  the  third  question  was  not  reasonably  safe  for  the  perform- 
ance there  of  the  aforesaid  work  ?     A.  No. 

"(8^)  Before  his  injury  and  while  he  was  standing  on  the 
ladder,  was  said  testator  advised  by  Fred  Krase  to  get  ofF 
from  the  ladder  because  the  west  wall  of  the  coal  shed  or  bin 
was  cracking  ?     A.  No. 

"(8f )  If  you  answer  TTes'  to  the  question  last  above,  an- 
swer this :  In  reply  to  the  advice  given  by  Fred  Krase  did  the 
said  testator  say:  'It  won't  come  so  soon  ?'     A,  No. 

"(9)  Did  any  want  of  ordinary  care  on  the  part  of  said 
testator  contribute  to  cause  his  injury?     A.  No. 

"(10)  What  simi  will  reasonably  compensate  the  estate  of 
said  testator  for  the  pain  and  suffering  which  he  experieaced 
from  his  aforesaid  injuries  before  his  death,  and  for  the  ex- 
pense of  medical  aid  and  attendance  in  the  treatment  of  those 
injuries?    A.  $1,025. 

"(11)  What  sum  will  fairly  and  justly  compensate  Mary 
Schmidt,  the  widow  of  said  testator,  for  the  pecuniary  injury 
resulting  to  her  from  his  death  ?     A,  $2,000." 
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The  usual  motions  were  made  by  defendant  after  verdict 
and  denied,  and  judgment  rendered  in  favor  of  the  plaintiff, 
from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Nash  &•  Nash,  and 
oral  argument  by  A.  L.  Nash, 

For  the  respondent  there  was  a  brief  signed  by  O'Connor, 
Schmitz  &  Wild,  Schmitz  &  Oroelle,  and  oral  argument  by 
A.  J.  Schmitz. 

Bj:rwin,  J.  The  questions  raised  by  the  various  assign- 
ments of  error  may  be  classified  under  three  heads:  (1)  Was 
there  a  failure  to  furnish  a  reasonably  safe  working  place  ? 
(2)  Did  the  decedent  assume  the  risk  and  was  he  warned  of 
the  danger?  (3)  Was  he  otherwise  guilty  of  contributory 
negligence  ? 

A  preliminary  question  is  raised  by  appellant  on  an  ob- 
jection to  evidence  under  the  complaint  on  the  ground  that  it 
failed  to  state  a  cause  of  action.  The  court  below  overruled 
the  objection  and  we  think  no  prejudicial  error  was  com- 
mitted in  that  regard. 

1.  Error  is  assigned  because  of  refusal  to  grant  a  nonsuit. 
It  is  argued  that  plaintiff  produced  no  proof  to  show  any  neg- 
ligence in  constructing  or  maintaining  the  wall  which  gave 
way  and  caused  the  injury,  or  any  proof  of  actual  defect  in 
the  wall.  The  evidence  at  the  close  of  plaintiff's  case  showed 
that  deceased  was  sixty-two  years  old  when  injured,  was  a 
brickmaker  by  trade,  but  had  only  worked  at  it  four  or  five 
months  in  the  year,  and  did  not  show  the  extent  of  his  ex- 
perience working  around  coal  sheds  or  other  similar  struc- 
tures. On  the  morning  in  question  defendant's  foreman  or- 
dered deceased  and  one  Krieger  to  put  braces  on  the  west 
side  of  a  hard-coal  shed.  This  shed  stood  between  the  river 
and  Quay  street,  the  river  being  north  of  it  and  the  street 
south.  The  west  wall  of  the  shod  was  about  105  feet  long 
and  the  south  wall  114  feet  long.     The  west  wall  of  the  shed 


31]  JANUARY  TERM,  1911.  53 

■ 

Schmidt  v.  J.  G.  Johnson  Co.  145  Wis.  49. 

was  built  by  defendant  in  the  spring  of  1908  and  had  been  fin- 
ished about  a  month  at  the  time  of  the  injury,  June  11,  1908. 
The  top  of  the  wall,  which  was  nineteen  or  twenty  feet  high, 
slanted  in,  and  was  about  two  feet  farther  east  at  the  top  than 
at  the  bottom.  The  wall  consisted  of  bin  posts  set  in  the 
ground  and  three-inch  planks  spiked  on  the  inner  surface 
thereof.  The  bin  was  about  half  filled  with  coal  when  de- 
ceased and  Krieger,  at  the  time  of  the  injury,  were  at  work 
on  it  putting  up  braces.  The  day  before  they  had  worked 
putting  up  braces  on  the  south  wall.  On  the  day  in  ques- 
tion the  deceased  and  Krieger,  by  instruction  of  defendant's 
foreman,  began  bracing  at  the  middle  of  the  west  wall.  They 
set  a  brace  against  the  bin  post;  another  post  standing 
straight,  the  foot  of  which,  was  in  line  with  the  bin  post  but 
about  twelve  inches  north ;  the  top  of  the  bin  post,  owing  to 
the  slant,  was  about  two  feet  east  of  the  straight  post.  There 
was  a  knot  on  the  west  surface  of  the  bin  post  which  inter- 
fered with  the  brace,  and  deceased  put  up  a  ladder,  one  rail 
of  it  resting  against  the  bin  post  and  the  other  against  the 
straight  post,  and  went  upon  it,  his  right  foot  resting  on  the 
round  next  to  the  top  and  his  left  foot  between  the  ladder  and 
the  planking  of  the  wall,  facing  south,  and  chopped  off  the 
knot.  Deceased  then  took  hold  of  the  brace  to  adjust  it,  his 
body  being  between  the  straight  post  and  the  planking  east  of 
it,  a  space  of  about  a  foot.  Then  came  a  crash.  Krieger, 
who  was  at  the  bottom  of  the  brace,  jumped  back,  then  looked 
at  deceased,  who  was  at  the  top  of  the  ladder  holding  on  the 
top  of  the  brace  and  crying  out.  The  top  of  the  wall  had 
come  out,  both  posts  had  shifted,  but  the  ladder  still  stood. 
The  top  of  the  wall  had  moved  about  four  feet  and  the 
straight  post  moved  west  some,  the  space  between  the  wall 
and  the  straight  post  being  narrowed  from  a  foot  to  about 
seven  inches.  The  deceased  was  removed  to  the  hospital  and 
later  died.  One  of  plaintifPs  witnesses  testified  that  he  did 
iiot  see  anything  wrong  with  the  wall  before  the  crash;  that 
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it  looked  good  to  him ;  that  the  ladder  was  nine  feet  high  and 
the  knot  twelve  feet  from  the  ground. 

A  motion  for  a  nonsuit  was  made  based  upon  the  conten- 
tions that  plaintiff  failed  to  prove  negligence  in  constructing 
or  maintaining  the  wall,  or  knowledge  of  defect,  if  any  ex- 
isted ;  that  plaintiff's  proof  showed  that  deceased  was  engaged 
in  making  safe  an  unsafe  place;  and  that  he  was  guilty  of 
contributory  negligence.  We  do  not  think  any  of  these  con- 
tentions tenable,  therefore  the  nonsuit  was  properly  denied. 
In  making  her  case  plaintiff  was  not  called  upon  to  prove  de- 
fects in  the  walL  The  fact  that  it  was  constructed  by  de- 
fendant only  a  short  time  before  the  injury  and  gave  way  in 
the  manner  shown  by  the  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  it  was  not  properly  constructed,  to 
the  knowledge  of  defendant,  in  the  absence  of  any  showing  as 
to  cause  of  the  movement.  Montanye  v.  Northern  E.  Mfg. 
Co.  127  Wis.  22, 105  N.  W.  1043 ;  Lipshy  v.  C.  Reiss  C.  Co. 
136  Wis.  307,  117  N.  W.  803 ;  Midcaims  v.  Janesville,  67 
Wis.  24,  29  N.  W.  565 ;  Parker  v.  Fairbanks-Morse  Mfg.  Co. 
130  Wis.  526,  110  K  W.  409 ;  Mueller  v.  Northwestern  I. 
Co.  125  Wis.  326,  104  N.  W.  67.  The  foregoing  cases  and 
many  others  in  this  court  clearly  show  that  negligence  was 
inferable  from  the  facts  proved.  In  Mvlcairns  v.  Janesville, 
supra,  a  wall  fell  and  the  unexplainable  falling  was  admitted 
in  the  answer,  and  it  was  held  that  the  falling  waa  prima 
facie  evidence  of  negligence.     The  court  said : 

"If  it  had  been  properly  constructed,  it  is  common  obser- 
vation and  within  the  common  course  of  things  that  it  would 
not  have  fallen;  therefore  it  was  not  properly  constructed; 
and  it  was  negligently  constructed,  because,  by  the  exercise 
of  ordinary  care  and  prudence,  such  a  wall  would  have  been 
so  constructed  that  it  would  not  have  fallen,  but  would  have 
stood  alone.  The  city,  in  such  a  case,  may  well  be  called 
upon  to  explain  the  reason  why;  for  the  knowledge  of  the 
manner  of  the  construction  of  its  work  is  peculiarly  in  the 
city  and  its  agent^  for  they  oonstructed  the  wall     The  city 
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must,  by  proof,  repel  and  overcome  this  natural  presump- 
tion." 

It  is  further  argued  under  this  head  that  the  deceased  at 
the  time  of  the  injury  was  engaged  in  making  a  dangerous 
place  safe,  therefore  the  general  rule  that  the  master  must 
furnish  a  reasonably  safe  place  does  not  apply.  This  con- 
tention cannot  be  sustained,  because  the  evidence  was  not 
sufficient  to  warrant  the  court  in  taking  this  question  from 
the  jury.  Counsel  do  not  even  admit  that  the  place  was  un- 
safe. In  their  brief  they  say :  "Of  course  the  defendant  does 
not  admit  that  the  place  was  dangerous  to  the  extent  that 
would  charge  the  defendant  with  lack  of  ordinary  care  if  no 
further  bracing  had  been  ordered."  But  they  say  that  when 
the  defendant  ordered  braces  placed  it  was  notice  to  deceased. 
The  purpose  of  the  bracing  was  subject  to  explanation*  In 
fact  the  shed  was  only  half  filled  with  coal  at  the  time  of  the 
injury,  and  the  state  of  the  evidence  at  the  close  of  plaintiff's 
case  was  clearly  not  such  as  to  justify  the  court  in  holding  as 
matter  of  law  that  deceased  was  knowingly  making  a  danger- 
ous place  safe,  so  he  did  not  assume  the  risk,  nor  was  defend- 
ant relieved  from  the  duty  of  furnishing  a  reasonably  safe 
place.  A  great  many  authorities  are  cited  by  counsel  for  ap- 
pellant on  this  point  from  this  court  and  others,  but  we  do  not 
regard  them  controlling  in  thi*  case.  Of  course,  if  deceased 
could  be  charged  with  knowledge  as  matter  of  law  that  the 
place  was  unsafe,  then  the  cases  cited  by  counsel  would  be 
pertinent,  but  we  do  not  think  the  evidence  will  bear  such 
construction.  We  refer  to  a  few  of  the  cases  cited  by  appel- 
lant by  way  of  illustration.  For  example,  in  Mielke  v.  C.  & 
N.  F.  R.  Co.  103  Wis.  1,  79  N.  W.  22,  the  danger  was  known 
to  the  plaintiff,  and  it  did  not  appear  that  the  foreman  of  de- 
fendant had  or  could  have  secured,  by  the  use  of  ordinary 
care,  any  knowledge  superior  to  that  of  the  plaintiff  as  to 
the  particular  danger;  besides,  it  appeared  that  the  plaintiff 
knew  the  danger.     In  Peschel  v.  C,  M.  &  St.  P.  R.  Co.  62 
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Wis.  338,  21  N.  W.  269,  recently  considered  by  this  court  in 
McEillop  V.  SupeHor  8.  Co.  143  Wis.  454,  127  N.  W,  1053, 
the  question  involved  was  negligence  of  a  fellow-servant  and 
knowledge  of  the  danger.  In  Porter  v.  Silver  Creek  &  M. 
C.  Co.  84  Wis.  418,  64  N.  W.  1019,  it  was  held  that  the  dan- 
ger to  the  plaintiff  was  one  which  defendant  could  not  rea- 
sonably have  anticipated,  and  that  the  negligence,  if  any, 
causing  the  injury  was  that  of  a  fellow-servant.  Liermann 
V.  Milwavkee  D.  D.  Co.  110  Wis.  699,  86  N.  W.  182,  turns  on 
the  point  that  the  negligence  was  that  of  a  fellow-servant,  the 
risk  of  which  was  assumed  by  deceased.  Larsson  v.  McClure, 
«5  Wis.  533,  70  N.  W.  662,  turned  upon  the  proposition  of 
^sumption  of  the  ordinary  risks  of  the  employment,  where 
the  risk  is  obvious  and  open  to  the  observation  of  all.  To 
the  same  effect  is  Walaszewski  v.  Bcliohnecht,  127  Wis.  376, 
106  N.  W.  1070. 

Nor  does  the  instant  case  fall  within  the  principle  cited  to 
our  attention  by  counsel  for  appellant  to  the  effect  that, 
where  the  work  is  of  such  a  nature  that  its  progress  is  con- 
stantly changing  the  conditions  as  regards  increase  or  diminu- 
tion of  safety,  the  safe-place  rule  does  not  apply.  The  de- 
ceased here  was  at  work  in  bracing  a  wall  which  he  had  a 
right  to  believe,  in  the  absence  of  anything  appearing  to  the 
contrary,  was  safe.  It  is  obvious,  under  the  circumstances 
of  this  case,  that  many  reasons  might  exist  for  putting  up  the 
braces  besides  the  avoidance  of  present  danger.  Moreover, 
this  was  made  more  apparent  from  evidence  introduced  after 
nonsuit  was  denied.  The  evidence  when  plaintiff  rested  was 
far  from  being  sufficient  to  charge  deceased  with  knowledge 
of  present  danger  or  that  the  place  was  unsafa  There  is  no 
question  here  of  the  negligence  of  a  fellow-servant.  The  evi- 
dence was  ample  to  entitle  the  jury  to  find  that  the  wall  gave 
way  because  of  improper  construction,  and  the  deceased  had 
a  right  to  rely  upon  proper  construction  in  the  absence  of 
warning. 
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It  is  further  contended  that  at  the  close  of  plaintiff's  case 
the  evidence  showed  that  deceased  was  guilty  of  negligence 
directly  contributing  to  the  injury.  This  claim  is  based 
upon  tiie  position  in  which  he  voluntarily  placed  himself  on 
the  ladder  between  the  wall  and  the  straight  post  at  the  time 
of  the  injury,  the  injury,  as  it  seems,  being  caused  by  the 
closing  of  the  space  where  he  stood  between  the  post  and  the 
wall  to  seven  inches.  If  he  was  not  chargeable  with  knowl- 
edge of  the  unsafety  of  the  place  he  was  not  negligent  in  going 
upon  the  ladder  where  he  did,  if  that  was  the  most  convenient 
place  to  do  the  worL  Deceased  was  a  right-handed  chopper. 
He  could  not  do  the  work  conveniently,  if  at  all,  from  the 
other  side,  because  he  would  have  to  use  the  axe  with  his  left 
hand,  so  he  had  good  reason  for  placing  the  ladder  in  the  po- 
sition in  which  it  was  when  the  wall  gave  way  and  crushed 
him.  If  there  was  evidence  that  he  saw  signs  of  danger  and 
then  put  himself  in  the  place  of  danger,  the  situation  would 
be  quite  different,  as  is  apparent  from  several  cases  cited  by 
counsel  for  appellant,  notably  Naylor  v.  G.  <&  N*  W,  B.  Co. 
53  Wis.  661,  11  N.  W.  24,  and  Johnson  v.  Ashland  W.  Co. 
Ti  Wis.  61,  45  N.  W.  807. 

2.  Error  is  assigned  because  the  court  refused  to  direct  a 
verdict  for  the  defendant.  What  has  been  said  on  refusal 
to  grant  the  motion  for  nonsuit  applies  here  and  need  not  be 
repeated.  But  in  addition  to  the  grounds  urged  in  favor  of 
a  nonsuit  it  is  claimed  that  at  the  close  of  all  the  evidence  it 
appeared  that  deceased  was  warned  of  the  danger,  and  that 
the  injury  was  the  result  of  an  accident  occurring  unexpect- 
edly and  unaccountably.  At  the  close  of  the  evidence  the 
case  was  stronger  against  the  defendant  than  when  the  mo- 
tion for  nonsuit  was  made,  aside  from  the  question  of  warn- 
ing. For  example,  there  was  evidence  that  the  defects  were 
not  obvious,  and  a  witness  on  the  part  of  the  plaintiff  who  was 
a  coal-dock  builder  testified  on  rebuttal  that  the  wall  was  not 
reasonably  safe.     The  appellant  relies  strongly  upon  the 
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point  that  the  deceased  was  warned  and  claims  that  the  evi- 
dence is  undisputed  on  that  question.  The  deposition  of  one 
Krase,  taken  in  California,  is  relied  upon  as  establishing  con- 
clusively that  deceased  was  warned  of  the  danger.  It  ap- 
pears from  the  record  that  there  was  no  cross-examination  of 
the  witness  Krase,  nor  any  appearance  on  his  examination  on 
behalf  of  plaintiff.  He  testified  substantially  that  he  resided 
in  California,  but  that  on  the  day  of  the  injury  and  for  nine 
years  prior  thereto  he  resided  in  Manitowoc,  Wisconsin ;  that 
he  was  in  a  blacksmith  shop  about  fifty  feet  west  of  the  coal 
shed  where  deceased  was  at  work  on  the  ladder ;  that  he  went 
east  to  a  point  ten  feet  from  deceased  and  said  to  him,  "John, 
get  off  from  that  ladder,  it's  cracking,  it's  coming  sure. 
When  I  said  'it's  cracking,  it's  coming  sure,'  I  referred  to  the 
wall  of  the  coal  bin;  it  was  coming  out;  it  was  coming  to- 
wards him.  He  says,  'It  won't  come  so  soon.' "  The  wit- 
ness further  testified  that  he  heard  the  cracking  of  the  coal 
bin;  that  after  the  conversation  he  went  to  the  lime  shed^ 
about  350  feet  south  of  the  place  where  deceased  was  work- 
ing, and  was  there  about  ten  minutes  before,  the  injury  oc- 
curred ;  that  he  departed  for  California  in  November  follow- 
ing the  injury. 

Considerable  evidence  was  offered  by  respondent  throw- 
ing discredit  upon  the  evidence  of  the  witness  Krase.  It  was 
shown  that  Krieger,  who  was  helping  deceased,  was  with  him 
during  the  morning  except  for  a  period  of  two  minutes,  and 
that  he  must  have  seen  Krase  if  he  came  where  he  said  he  did, 
to  a  point  about  ten  feet  from  deceased,  unless  Krase  came 
during  the  two  minutes,  and  even  then  that  it  was  almost  cer- 
tain that  Krieger  would  have  seen  him  because  of  the  course 
taken  by  Krase  in  going  from  the  blacksmith  shop  to  the 
point  where  he  said  he  was,  thence  south  to  the  lime  shed. 
The  evidence  of  Krase  is  disputed  as  to  the  location  of  the 
blacksmith  shop  with  reference  to  the  coal  shed,  there  being 
evidence  tending  to  show  that  the  blacksmith  shop  was  aev- 
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enty-five  feet  west  and  fifty  feet  south  of  where  deceased  was 
when  injured ;  so  Krase  would  have  to  travel  fifty  feet  north 
and  seventy-five  east,  or  a  trifle  less  by  cutting  comers,  to  get 
to  the  point  described  by  him  when  he  said  he  gave  the  warn- 
ing.    Krieger  was  with  deceased  all  of  the  time,  except  while 
he  went  to  the  southwest  comer  of  the  shed,  between  fifty  and 
sixty  feet  and  then  about  fifty  feet  east.     It  seems  veiy  im- 
probable that  Krieger  would  not  have  seen  Krase  had  he 
given  the  warning  as  related.     Moreover,  Krieger  did  not 
hear  the  first  crash  spoken  of  by  Krase,  nor  did  a  witness 
Miller  who  was  at  the  northwest  comer  of  the  shed  in  a  posi- 
tion to  hear.     Neither  Krieger,  Miller,  nor  any  one  else  saw 
Krase  on  the  premises  when  he  says  he  was  there,  or  heard  but 
one  crack.     It  also  seems  improbable  that  deceased  would 
have  remained  on  the  ladder  if  Krase  notified  him,  as  he  said 
he  did,  and  under  the  circumstances,  because  Krase  says  when 
he  warned  him  and  the  first  crack  came  the  wall  was  coming 
out,  but  it  did  not  come  out  so  as  to  injure  deceased  until 
several  minutes — ^ten  minutes  Krase  says — afterwards.     Now 
if  there  was  a  crack  and  the  wall  began  to  come  out,  naturally 
and  ordinarily  a  prudent  man  would  get  out  of  danger^s  way 
at  once,  and  would  not  remain  in  such  peril  for  a  period  of 
ten  minutes  and  until  he  was  crushed.     So  upon  all  the  evi- 
dence we  are  of  opinion  that  whether  warning  was  given  as 
testified  to  by  Krase  was  a  jury  question. 

On  the  point  as  to  whether  the  injury  was  the  result  of  an 
accident  the  evidence  is  ample  to  support  a  finding  that  it  was 
not,  but  was  caused  by  defective  construction.  We  shall  not 
extend  this  opinion  by  a  review  of  the  evidence  on  the  point. 
The  cases  cited  by  appellant  on  this  subject  are  based  upon 
facts  quite  different  from  the  facts  in  the  case  now  before  us. 
In  Schuliz  v.  C.  &  N.  W.  R.  Co.  67  Wis.  616,  31  N.  W.  321, 
where  a  piece  of  coal  fell  from  a  tender  on  which  it  was 
heaped  up  above  its  top  and  injured  a  trackwalker,  it  was 
held  that  if  such  method  of  loading  was  negligent,  yet  the 
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plaintiff;  having  knowledgo  thereof,  assumed  the  risk  as  one 
incident  to  his  employment.  On  the  question  of  accident  the 
court  said  that  such  an  accident  had  never  happened  before 
from  such  a  cause;  that  it  was  a  very  strange  and  almost  un- 
accountable accident ;  that  it  was  common  and  might  be  nee- 
'essary  to  load  the  tender  in  that  way.  The  ca3e  has  little 
bearing  upon  the  instant  case.  The  same  may  be  said  of 
Sorenson  v.  Menasha  P.  &  P.  Co.  56  Wis.  838,  14  N.  W. 
446 ;  Morrison  v.  Phillips  &  G.  C.  Co.  4A  Wis.  405 ;  and  Stef- 
fen  V.  G.  &  N.  W.  B.  Go.  46  Wis.  259,  50  N.  W.  348. 

As  said  in  the  case  last  above  cited,  "The  nature  of  the 
injury  may  indeed,  in  some  cases,  raise  a  presumption  of  n^- 
ligence."  So  in  the  instant  case  the  moving  and  breaking  of 
the  wall  raised  a  presumption  that  it  was  not  properly  con- 
structed. Httpfer  V.  Nat.  D.  Co.  119  Wis,  417,  96  N.  W. 
€09.  Other  errors  assigned  we  do  not  r^ard  of  sufficient 
importance  to  require  treatment  We  find  no  reversible 
-error  in  the  record. 

By  the  Govrt. — The  judgment  is  affirmed. 


LovEULND,  Trustee,  Appellant,  vs.  Longhenbt  and  others, 

Kespondents. 

January  1^— January  SI,  1911. 

Mining  leases:  Construction:  Conditions:  Breach:  Forfeiture:  Dis- 
pute as  to  lands  covered:  Judgment:  Effect. 

1.  Mining  leases  form  a  distinct  class  of  instruments,  creating  spe- 
cial and  peculiar  legal  relations  and  legal  rights. 

IS.  Where  a  mining  lease,  granted  in  consideration  of  the  rents, 
covenants,  and  conditions  therein  agreed  to  be  paid,  kept,  and 
performed  by  the  lessee,  fixes  no  time  for  its  expiration  and  no 
day  for  the  payment  of  rents  and  contains  no  express  provi- 
sions for  forfeiture,  but  requires  the  lessee  to  prospect  the 
leased  lands,  to  work,  develop,  and  operate  any  mine  or  mines 
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discovered  thereon,  and  to  pay  as  rent  one  tenth  part  of  the 
value  of  all  ores  and  minerals  discovered  and  mined,  the  cove- 
nant to  prospect  the  land  will  be  held  to  be  a  condition,  upon 
breach  of  which  the  lessor  may  declare  the  lease  at  an  end  and 
enter  upon  and  repossess  himself  of  the  land. 

3.  Such  covenant  and  condition  requires  diligent  and  fairly  contin- 

uous prospecting  and  search  for  a  mine,  so  that  the  landowner 
will  receive  something  for  his  land. 

4.  Where  the  lessee  under  such  a  lease,  without  having  discovered 

a  mine,  discontinued  prospecting  operations  on  September  1,. 
1907,  and  had  carried  on  no  further  work  thereon  up  to  Novem- 
ber 13,  1908,  this  was  a  sufficient  breach  of  the  condition  to  au- 
thorize the  lessor  to  terminate  the  lease  by  notice  and  entry. 

5.  Such  delay  and  suspension  of  operations  was  for  an  unreasonable 

time;  and  it  is  not  sufficient  excuse  therefor  that  the  lessee  waa 
without  means  to  carry  on  the  prospecting  work. 

6.  After  forfeiture  for  breach  of  condition  is  complete,  the  lessor 

may,  without  waiving  such  forfeiture  or  breach,  offer  to  allow 
the  lessee  to  retain  part  of  the  leased  premises  on  condition  that 
he  will  acquiesce  In  the  forfeiture  as  to  the  remainder. 

7.  Where«  in  an  attempt  to  settle  a  controversy  with  respect  to  title 

between  a  tenant  in  possession  and  a  lessor,  a  new  lease  is  exe- 
cuted, and  such  new  lease  covers  only  part  of  the  lands  in  con- 
troversy, and  the  parties  cannot  agree  as  to  what  was  intended 
to  be  covered  thereby,  but  both  stand  upon  their  rights  at  law, 
without  seeking  reformation,  and  both  claim  rights  under  the 
new  lease  as  to  the  lands  actually  covered  thereby,  the  lands  not 
covered  by  the  new  lease  must  stand  upon  the  former  title,  lease,. 
or  license,  which  will  not  be  deemed  to  have  been  displaced  by 
the  execution  of  such  new  lease  as  to  any  tract  not  Included 
therein. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Geobge  Clementson,  Circuit  Judge.  Modified  and 
affirmed. 

Action  by  a  lessee  to  enjoin  repeated  and  continuous  trespass 
on  its  leasehold  by  the  landlord  and  those  claiming  under  him. 
Defense  that  the  lease  was  terminated  by  forfeiture.  The 
appeal  is  from  a  judgment  dismissing  the  complaint. 

For  the  appellant  there  was  a  brief  by  Richmond,  Jackm^n 
£  Suxmsen,  attorneys,  and  T,  L.  Cleary,  of  counsel,  and  oral 
argument  by  8.  T.  Swansen.     They  cited  Ganter  v.  Atkin- 
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son,  35  Wis.  48;  Rowlands  v.  Voechting,  115  Wis.  352, 
91  N.  W.  990;  Homer  v.  C,  M,  &  St.  P.  R.  Co.  38  Wis, 
165 ;  Bogie  v.  Bogie,  41  Wis.  209 ;  Bergland  v.  Frawley,  72 
Wis.  559,  40  N.  W.  372;  HaHung  v.  WUte,  69  Wis.  285,  18 
N.  W.  175 ;  Behling  v.  N.  W.  Nat.  L.  Ins.  Co.  117  Wis.  24, 
93  N.  W.  800;  Drew  v.  Baldwin,  48  Wis.  529,  4  N.  W.  576 ; 
JSunday  Lake  M.  Co.  v.  Wakefield,  72  Wis.  204,  39  N.  W. 
136 ;  Hummer  v.  McOee,  141  Wis.  216,  124  N.  W.  302 ; 
Sobey  v.  Thomas,  39  Wis.  317 ;  Raisbeck  v.  Anthony,  73  Wis. 
572,  41  N.  W.  72;  St.  Anthony  M.  &  M.  Co.  v.  Shaffra,  138 
Wis.  507,  120  N.  W.  238 ;  Tipping  v.  Robbins,  71  Wis.  507 
37  K  W.  427;  White,  Mines  &  Min.  Rem.  §§  134,  123,  125 
87,  249,  250,  253,  263,  251,  244;  and  other  authorities. 

For  the  respondents  there  was  a  brief  by  Kopp  <&  Brunck- 
horst  and  Thomas  &  Hackney,  and  oral  argument  by  Thonuis 
Hackney  and  L.  A.  Brunckhorst.  They  cited  and  relied 
upon  many  of  the  foregoing  cases ;  also  Maginnis  v.  Knicker- 
bocker I.  Co.  112  Wis.  385,  88  N.  W.  300;  Olocke  v.  Glocke, 
113  Wis.  303,  89  N.  W.  118 ;  Western  L.  &  C.  Co.  v.  Copper 
River  L.  Co.  138  Wis.  404,  120  N.  W.  277;  Hicks  v.  Smith, 
77  Wis.  146,  46  K  W.  133 ;  Peshtigo  L.  Co.  v.  Ellis,  122 
Wis.  433,  100  N.  W.  834;  Wanner  v.  Wanner,  115  Wis.  196, 
91  N.  W.  671 ;  Bvrgson  v.  Jacobson,  124  Wis,  295,  102  N. 
W.  563 ;  Brown  v.  Kayser,  60  Wis.  1,  8 ;  and  other  cases  and 
authorities. 

Timlin,  J.  The  defendant  Longhenry  is  the  owner  in  fee 
of  several  adjoining  tracts  of  mineral-bearing  land,  and  on 
December  6,  1906,  executed  and  delivered  to  the  Grant 
County  Mining  Company  an  instrument  in  writing  by  the 
terms  of  which,  "in  consideration  of  the  rents,  covenants,  and 
conditions  herein  agreed  to  be  paid,  kept,  and  performed  by 
the  party  of  the  second  part,"  he  leased  and  let  for  mining 
purposes  three  parcels  or  tracts  of  this  land.  To  the  first  de- 
scribed parcel,  viz.  lot  32,  he  had  no  title,  and  it  was  prob- 
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aUy  iiLBerted  in  the  lease  by  mistake.  The  second  parcel  is 
part  of  lot  No.  37,  and  the  third  parcel  is  part  of  a  tract 
which  we  may  designate  and  which  was  known  as  the  ^'Nagel 
tract.*'  The  instrument  further  provided  that  the  lessee 
should  "commence  operations  on  said  premises  on  or  before 
the  first  day  of  July,  1907,  and  thereafter  is  to  prospect  said 
lands  and  work,  develop,  and  operate  any  mine  or  mines  dis- 
covered on  said  land  in  a  good,  reasonable,  and  minerlike 
manner  for  at  least  nine  months  in  each  and  every  year,  sub- 
ject, however,  to  strikes,  delays  of  carriers,  and  breakages  of 
machinery  and  other  causes  beyond  the  control  of  the  second 
party."  The  lessor  retained  surface  rights  except  such  as 
would  be  necessary  for  sinking  shafts,  equipping  machinery, 
and  raising  ore.     Provision  for  payment  was  as  follows: 

"The  party  of  the  second  part  agrees  to  and  with  the  party 
of  the  first  part  to  pay  him  as  rents  and  tributes  for  the  uses, 
rights,  and  privileges  hereby  given  one  tenth  part  of  the  value 
at  the  railroad  of  all  lead,  drybone,  zinc,  and  other  ores  and 
minerals  discovered  and  mined  in  and  upon  said  premises." 

It  is  noticeable  that  the  lease  fixed  no  time  for  its  expira- 
tion, fixed  no  day  for  the  payment  of  rents  or  tributes,  and 
contained  no  express  provisions  for  forfeiture. 

Sec.  1647,  Stats.  (1898),  reads: 

"Where  there  is  no  contract  between  the  parties  or  terms 
established  by  the  landlord  to  the  contrary  the  following  rules 
and  regulations  shall  be  applied  to  mining  contracts  and 
leases  for  the  digging  of  ores  and  minerals." 

Then  follow  certain  rules  and  regulations  which  may  or 
may  not  be  of  great  importance,  depending  upon  whether  or 
not  the  proofs  bring  the  undisclosed  titles  within  one  or  the 
other  of  the  two  cases  mentioned  in  the  statute  above  quoted. 
It  appears  very  clearly  that  prior  to  the  execution  of  the  writ- 
ten lease  in  question  the  mining  company  and  its  grantors 
or  assignors  were  occupying  these  Longhenry  lands  under 
other  licenses  or  leases,  oral  or  written.     The  terms  and  con- 
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ditions  of  these  leases  or  licenses  are  not  all  in  evidence.  We 
cannot  ascertain  whether  they  were  one  or  several,  nor,  if 
several,  what  lands  were  covered  by  each.  These  things  are 
essential  because  of  the  statute  above  quoted  and  because  it 
seems  that  a  discovery  was  made  on  lot  34,  but  whether  there 
was  a  separate  license  or  lease  on  that  lot,  or  whether  it  was 
included  with  others,  cannot  be  ascertained  from  the  evidence. 
There  is  no  evidence  of  mining  customs,  so  that  it  is  impos- 
sible to  say  whether  the  mining  company  is  entitled  to  hold 
lot  34  under  the  statute,  or  how  much  more  if  any  more,  nor, 
if  there  was  a  lease  or  license,  what  were  its  terms  or  condi- 
tions as  to  all  the  lands  not  covered  by  the  written  lease  in 
question.  It  appears  that  the  written  lease  in  question  was 
given  and  received  in  an  attempt  to  settle  a  previously  exist- 
ing controversy  between  the  parties.  There  is  no  attempt  at 
reformation.  The  parties  do  not  agree  with  reference  to 
what  other  land  the  written  lease  in  question  was  intended  to 
cover.  But  it  is  undisputed  that  it  was  intended  to  cover 
lot  37  and  the  Nagel  tract.  It  is  admitted  that  it  fails  to  con- 
form to  the  intention  of  the  parties,  but  what  was  this  inten- 
tion is  not  clearly  shown,  so  that  the  elder  claim,  right,  or 
title,  whatever  it  was,  to  all  lands  not  described  in  the  writ- 
ten lease  was  not  displaced  by  this  written  lease.  All  this  ia 
obvious  and  undisputed.  The  learned  circuit  court  no  doubt 
observed  this,  but  considered  it  immaterial  because  the  de- 
fendant Longhenry  at  the  trial  took  the  ground  that  he  would 
not  exact  a  forfeiture  of  lot  34,  which  lies  north  of  Grant 
street,  nor  of  any  land  north  of  Grant  street,  which  also  in- 
cludes all  the  land  from  which  any  rent  or  tribute  was  ever 
due  and  several  parcels  of  land  not  covered  but  intended  to  be 
covered  by  the  written  lease.  It  is,  however,  highly  impor- 
tant that  the  rights  of  the  parties  be  not  concluded  by  the  de- 
cree herein  as  to  any  lands  or  titles  not  actually  covered  by 
the  written  lease,  because  these  rights  have  not  been  ade- 
quately presented  ooi  either  side.     Longhenry  does  not  appeal 
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from  the  decree,  so  that  the  release  or  waiver  of  forfeiture  of 
part  of  the  land  covered  by  the  written  lease  in  question,  not 
being  injurious  to  the  appellant,  should  not  be  disturbed  un- 
less such  release  operated  to  waive  the  forfeiture  as  to  aU  the 
land  so  covered.  Longhenry  in  his  notice  of  declaration  of 
intention  to  consider  the  lease  at  an  end  which  he  served  on 
the  mining  company  November  13, 1908,  includea  other  lands 
not  held  of  him  by  the  mining  company  under  the  written 
lease  in  question  and  north  and  south  of  Grant  street,  but  as 
to  aU  such  lands  not  included  in  the  written  lease  in  question 
the  notice  must  be  deemed  ineffectual  because  there  is  no  proof 
of  the  terms  on  which  other  lands  were  held,  no  proof  that  such 
terms  were  breached,  and  no  evidence  on  which  the  forfeiture 
oould  be  upheld,  and  because  the  notice  of  forfeiture  relates 
8i)ecially  to  the  written  lease  and  its  stipulations.  For  these 
reasons  it  seems  best  that  the  decree  of  the  court  below  be  con- 
fined to  its  effect  upon  the  rights  of  the  parties  arising  out  of 
their  written  lease  of  December  6,  1906.  The  decree  below 
must  be  limited  accordingly,  and  thus  the  decree  would  leave 
the  written  lease  in  question  forfeited  as  to  all  lands  therein 
described  and  lying  south  of  Grant  street,  and  in  force  as  to 
all  lands  north  of  Grant  street  and  actually  described  in  the 
written  lease.  More  specifically  the  appellant  has  lost  by  the 
decree  below  all  that  part  of  the  Nagel  tract  lying  south  of 
Grant  street  extended. 

With  reference  to  the  land  covered  by  the  written  lease  the 
circuit  court  found  on  sufficient  evidence  that  the  Grant 
County  Mining  Company,  after  entering  and  beginning  work 
under  the  vrritten  lease  in  question,  discontinued  mining  op- 
erations on  or  about  September  1,  1907,  and  carried  on  no 
further  work  of  this  kind  until  November  14,  1908 ;  "that 
the  delay  and  neglect  to  prospect  said  lands  and  work,  de- 
velop, and  operate  any  mine  or  mines  discovered  thereon  was 
not  catLsed  by  strikes,  delays  of  carriers,  breakages  of  ma- 
chinery, or  any  other  causes  beyond  the  control  of  the  Grant 
Vol.  145-5 
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County  Mining  Company;  that  said  Grant  County  Mining 
Company  did  not  prospect  said  lands  and  work,  develop,  and 
operate  any  mine  or  mines  discovered  on  said  premises  in  a 
good,  reasonable,  and  minerlike  manner  or  as  provided  in 
said  lease."  The  evidence  shows  beyond  dispute  that  nomine 
and  no  "crevice  or  range"  containing  ore  was  discovered  on 
the  lands  included  in  the  written  lease  in  question.  There 
is  no  proof  of  the  usages  of  miners.  After  or  at  the  time  of 
serving  his  notice  of  forfeiture  Longhenry  authorized  the  de- 
fendant Wisconsin  Zinc  Company  and  its  employee  Thome 
to  prospect  for  ore  on  that  part  of  the  Nagel  tract  covered  by 
the  written  lease  in  question,  and  the  Grant  County  Mining 
Company  brought  this  suit  for  an  injunction  against  Long- 
henry, the  Wisconsin  Zinc  Company,  and  Thome  to  restrain 
repeated  and  continuous  trespasses  in  so  doing.  While  the 
suit  was  pending  the  Grant  Comity  Mining  Company  became 
bankrupt  and  the  action  is  now  prosecuted  by  its  assignee  in 
bankruptcy.  The  circuit  court  denied  any  relief  to  the 
plaintiff  and  dismissed  its  complaint. 

We  may  leave  out  of  consideration  the  failure  to  pay  rent 
or  tribute  on  ore  mined  because  there  was  no  ore  mined  on 
any  land  covered  by  the  written  lease  in  question.  We  may 
also  leave  out  of  consideration  any  failure  to  "work,  develop, 
and  operate  any  mine  or  mines  discovered  on  said  land  in  a 
good,  reasonable,  and  minerlike  manner  for  at  least  nine 
months  in  each  and  every  year,"  because  there  was  no  mine 
discovered  on  any  land  covered  by  said  written  lease.  This 
leaves  the  only  default  of  the  plaintiff  to  consist  of  suspend- 
ing prospecting  operations  on  said  land  from  September  1, 
1907,  to  November  14, 1908.  The  lease  is  expressly  given  in 
consideration  of  the  rents  to  be  received  and  the  covenants 
and  conditions  to  be  performed  by  the  lessee.  No  rent  would 
ever  become  due  if  no  ore  was  discovered  and  mined.  No  ore 
would  be  discovered  without  prospecting.  One  of  the  stipu- 
lations of  the  lease,  going  to  the  whole  consideration  and  de- 
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scribed  therein  as  a  covenant  and  condition,  was  that  the 
lessee  should  after  July  1,  1907,  prospect  the  lands.  This 
meant  diligent  and  fairly  continuous  prospecting  and  search 
for  a  mine  so  that  the  landowner  would  receive  something  for 
his  land.  While  analogies  arising  from  urban  or  agricul- 
tural leases  are  not  to  be  wholly  rejected,  it  must  be  remem- 
bered that  these  mining  leases  form  a  distinct  class  of  instru- 
ments, creating  special  and  peculiar  legal  relations  and  legal 
rights.  In  Maxwell  v.  Todd,  112  N.  C.  677,  16  S.  E.  926, 
the  mining  lease  had  a  fixed  term  of  ninety-nine  years,  but 
otherwise  it  was  very  similar  in  terms  to  the  lease  in  the  in- 
stant case.  The  court,  noticing  that  there  was  in  the  leagie  no 
stipulation  for  forfeiture  for  failure  to  open  and  work  the 
mines,  held  that  the  construction  which  the  law  put  on  the 
lease  would  be  the  same  as  if  such  stipulation  had  been  ex- 
pressly written  therein.  The  contrary  construction  would 
prevent  the  lessor  from  getting  his  tolls  under  the  express 
covenant  to  pay  the  same  and  at  the  same  time  deprive  him  of 
all  opportunity  to  work  the  mine  himself  or  lease  it  to  others. 
In  Stam  v.  Huffman,  62  W.  Va.  422,  69  S.  E.  179,  there  was 
a  mining  lease  from  Starn  to  Huifman  for  one  year  and  as 
much  longer  as  Huffman  should  continue  to  work  the  mine, 
the  lessee  to  pay  ten  cents  per  ton  for  all  coal  mined  and  begin 
mining  coal  on  or  before  December  19,  1902,  and  pay  for 
said  coal  every  thirty  days.  There  was  nothing  in  the  form 
of  a  condition  and  no  express  stipulation  for  forfeiture. 
Nothing  was  done  under  the  lease,  and  it  was  held  that  this 
called  for  a  termination  of  the  lease.  Many  cases  are  col- 
lected and  reviewed  in  the  opinion  of  the  court.  See,  also, 
Slienandoah  L.  &  A.  C.  Co.  v.  Eise,  92  Va.  238,  23  S.  E. 
303 ;  Western  Pa.  G.  Co.  v.  George,  161  Pa.  St  47,  28  Atl. 
1004;  Woodward  v.  Mitchell,  140  Ind.  406,  39  K  E.  437; 
Hvggins  v.  Daley,  99  Fed.  606,  48  L.  R  A.  820 ;  20  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  779,  780,  781;  26  Cyc  708, 
709,  and  cases. 
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In  Island  G.  Co.  v.  Combs,  152  Ind.  379,  53  N.  E.  462,  it 
is  said: 

"In  leases  of  mineral  lands,  of  the  nature  of  the  one  in 
question;  where  the  lessee  agrees  to  pay  to  the  lessor  a  royalty 
or  rent,  which  depends  on  the  amount  of  coal  or  other  product 
mined,  the  lessee  thereby,  in  the  absence  of  any  provision  to 
the  contrary,  impliedly  obligates  himself  to  begin  the  devel- 
opment of  the  coal,  and  the  mining  thereof,  within  a  reason- 
able time  after  the  execution  of  the  lease.  As  to  what  may 
be  regarded  as  a  reasonable  time,  however,  depends  upon  the 
circumstances  of  the  particular  case." 

The  application  of  a  cognate  principle  is  discernible  in 
Western  L.  &  C.  Co.  v.  Copper  River  L.  Co.  138  "Wis.  404, 
120  K  W.  277.  Horner  v.  C,  M.  &  St.  P.  R.  Co.  38  Wis. 
165,  contains  these  words : 

"(1)  Although  there  are  technical  words,  which,  if  used 
in  a  conveyance,  unmistakably  create  a  condition,  yet  the  use 
thereof  is  not  absolutely  essential  to  that  end,  and  a  valid  con- 
dition may  be  expressed  without  employing  those  words. 
(2)  It  is  not  essential  to  a  valid  condition  that,  in  case  of  a 
breach  thereof,  a  right  of  re-entry  be  expressly  reserved  in 
the  deed,  or  that  it  be  expressed  therein  that  the  estate  of  the 
grantee  shall  terminate  with  a  breach  of  the  condition." 

Applying  these  abstract  rules  we  say  in  the  instant  case: 
Where  a  mining  lease  is  granted  upon  the  consideration  that 
the  lessee  shall  observe  the  covenants  and  conditions  thereof, 
and  the  lessee  covenants  to  prospect  the  land  and  in  case  he 
discovers  a  mine  pay  the  lessor  rent,  royalty,  or  tribute  based 
upon  the  ore  mined  from  such  mine  if  discovered,  the  cove- 
nant to  prospect  the  mine  is  in  the  nature  of  a  condition  and 
the  lessee  must  proceed  with  and  persist  in  prospecting  with 
reasonable  diligence  and  continuity  of  effort  Was  the  delay 
of  the  lessee  in  the  instant  case  unreasonable  ?  In  Norway 
V.  Rowe.  19  Ves.  Jr.  144,  it  was  averred  in  the  bill,  and  ap- 
parently assumed  to  be  correct  by  the  court  and  counsel,  that 
by  the  custom  of  Cornwall  suspension  of  operations  by  pros- 
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pectors  or  adventurers  for  a  year  and  a  day  was  ground  for 
forfeiture  of  their  interest  in  the  mineral  land.  McSwinney 
accepts  this  as  proof  of  the  custom  of  Cornwall  in  his  excel- 
lent treatise  on  Mines.  In  this  age  and  country  of  greater 
hurry  and  activity  the  limit  of  suspension  of  prospecting 
should  without  sufficient  excuse  certainly  not  exceed  that. 
The  finding  of  the  learned  circuit  court,  whose  circuit  in- 
cludes the  most  ancient  and  active  mining  district  in  this 
state,  also  supports  the  conclusion  that  the  delay  in  the  in- 
stant case  was  unreasonable.  We  are,  aside  from  authority 
and  foreign  customs,  disposed  to  agree  with  this  determina- 
tion. We  find  no  sufficient  excuse  for  the  delay  in  the  fact 
that  the  lessee  was  without  means  to  carry  on  the  prospecting 
work. 

The  only  remaining  question  is  whether  the  forfeiture 
which  resulted  from  failure  to  persist  in  prospecting  with 
reasonable  diligence  and  continuity  was  waived  as  to  that 
part  of  the  Kagel  tract  south  of  Grant  street  because  the  les- 
sor did  not  insist  on  a  forfeiture  of  all  the  land  covered  by 
the  written  lease  in  question.  The  alleged  waiver  consists  of 
a  paragraph  in  the  answer  of  defendants  as  follows;  "That 
the  defendant  Martin  Longhenry  is  still  willing  to  make,  exe- 
cute, and  deliver  to  the  plaintiff  a  new  mining  lease  to  the 
northerly  part  of  said  premises  so  as  not  to  interfere  in  any 
manner  or  form  with  the  plaintiff's  enjoyment  of  its  mining 
lease,''  together  with  some  evidence  of  conversations  between 
lessor  and  agents  of  lessee.  This  unusual  averment  in  the 
answer  seems  to  be  put  forward  as  a  sort  of  consolation  to  the 
lessee  for  the  forfeiture  declared  by  Longhenry — a  salve  for 
the  wounded  conscience  of  the  lessor,  or  a  modified  form  of 
donation  for  expiation  not  unknown  in  history  or  in  our  day. 
The  legal  guilt  of  the  lessor  cannot  logically  be  inferred  from 
such  act,  because  it  is  often  prompted  by  tenderness  rather 
than  a  sense  of  wrongdoing.  No  doubt  this  could  not  be 
done  against  the  will  of  the  lessee  in  an  ordinary  lease  bind- 
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ing  the  lessee  to  payments  or  other  obligations  which  he  nodght 
not  be  willing  to  assume  as  to  part  of  the  demised  premises. 
But  even  then  it  could  be  done  by  consent  of  parties.     In  a 
mining  lease  this  offer,  after  a  forfeiture  is  complete,  to  waive 
the  forfeiture  as  to  part  of  the  premises  seeks  to  impose  no 
obligation  or  duty  upon  the  lessee,  but  merely  to  give  him  the 
option  to  hold  the  remainder  of  the  demised  tract  and  pros- 
pect it  if  he  chose  or  abandon  it  without  expense  or  liability* 
This  offer  by  the  lessor  is  made  after  a  forfeiture  is  incurred 
and  declared,  and  was  in  effect,  as  the  evidence  here  shows, 
conditioned  upon  the  lessee  acquiescing  in  the  forfeiture  and 
accepting  back  under  his  lease  a  part  of  his  former  leasehold. 
The  evidence  on  this  point  is  not  in  conflict^  and  the  finding 
is  that  the  lessor  waived  his  right  to  insist  on  a  forfeiture  as 
to  the  lots  covered  by  the  lease  and  intended  to  be  covered 
thereby  lying  north  of  Grant  street     So  far  as  this  relates 
to  lands  "intended  to  be  covered,"  these  were  apparently  the 
most  valuable  lands  of  the  lesse^  on  which  it  had  done  most 
of  its  work  and  made  some  apparent  discoveries  and  which  it 
held  under  some  other  license  or  lease.     The  other  lands  must 
be  considered  as  covered  by  a  conditional  offer  to  waive  the 
forfeiture,  which  the  lessee  did  not  accept,  but  which  was 
carried  forward  into  the  litigation,  wherein  the  trial  court 
upheld  the  forfeiture  but  took  the  lessor  at  his  offer  and  de- 
creed the  forfeiture  waived  as  to  lands  north  of  Grant  street 
This  was  probably  error,  because  it  gave  the  lessee  the  benefit 
of  the  waiver  without  consenting  to  the  condition  of  his  ac- 
quiescing in  the  forfeiture  as  to  the  remainder  of  the  tract, 
but  it  was  error  of  which  the  lessee  cannot  complain,  and  the 
lessor  has  not  appealed. 

The  decree  of  the  court  below  must  be  so  modified  as  to  ex- 
clude from  its  confirmation  of  forfeiture  all  lands  not  de- 
scribed in  the  written  lease  of  December  6,  1906,  and  as  so 
modified  affirmed. 

By  the  Court. — Judgment  modified  and  affirmed,  with 
costs. 
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Young  and  wife,  Appellants,  vs.  Mineb  and  others,  Ee- 

spondents. 

January  12— January  SI,  1911. 

Mortgages:  Redemption:  Parties. 

Where,  after  the  giving  of  a  deed  which,  though  absolute  in  form, 
is  claimed  to  have  been  merely  a  mortgage,  the  grantor  con- 
yeyed  all  his  interest  in  the  land  to  a  third  person,  such  grantor 
is  not  a  necessary  or  proper  party  to  an  action  by  the  second 
grantee  to  redeem  from  the  alleged  mortgage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Geoege  Clementson,  Circuit  Judge.     ReversecL 

William  Young  in  his  lifetime  was  the  owner  of  the  south- 
east quarter  of  the  northeast  quarter  and  the  northeast  quar- 
ter of  the  southeast  quarter  and  the  south  half  of  the  south- 
east quarter  of  section  21,  township  10  north,  of  range  1 
west     In  1885  he  mortgaged  said  premises  to  one  J.  W.  Ly- 
brand.     In  1891  he  died  leaving  a  widow  and  several  heirs. 
All  of  the  heirs  united  in  a  deed  of  the  premises  to  Jesse 
Young,  who  executed  a  new  mortgage  to  Lybrand  for  $650, 
being  the  balance  due  on  the  old  mortgage  together  with  some 
advances  made  to  pay  off  some  of  the  heirs.     Jesse  Yowng  in 
turn  deeded  the  south  half  of  the  southeast  quarter  to  Jacob 
and  Albert  Young,  subject  to  the  mortgage.     Jacob  and  Al- 
bert Young  were  the  plaintiffs  in  the  case  of  Yowng  v.  Miner, 
reported  in  141  Wis.  501,  124  N.  W.  660.     At  the  time 
Jacob  and  Albert  brought  their  action,  Jesse  Yowng  and 
Leona  Young,  his  wife,  brought  the  action  we  have  presently 
under  consideration,  seeking  the  same  kind  of  relief  as  to  the 
parcels  of  land  which  they  claimed  to  own.     Both  cases  were 
tried  together  and  were  decided  at  the  same  time,  but  the  ap- 
peal in  the  present  action  was  not  taken  until  after  the  record 
in  the  .other  case  was  returned  from  this  court.     All  other 
facts  essential  to  an  understanding  of  the  questions  raised  on 
this  appeal  will  be  found  in  the  statement  of  facts  in  Young 
V.  Miner,  supra. 
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A.  C.  Vatigharij  for  the  appellants. 
2/.  jBT.  Bancroft,  for  the  respondents. 

Babites^  J.  The  appellants  contend  that  under  the  de- 
cision in  Young  v.  Miner,  141  Wis.  501,  124  N.  W.  660,  re- 
ferred to  in  the  statement  of  facts,  the  judgment  in  this  action 
must  be  reversed.  The  respondents  insist  that  Jasper  Haller 
was  a  necessary  and  indispensable  party  to  the  action,  with- 
out whose  presence  judgment  could  not  be  rendered  in  plaint- 
iffs' favor,  and  that  the  judgment  therefore  was  ri^t. 

If  Jacob  and  Albert  Young  did  not  convey  to  Lybrand  all 
their  interest  in  the  south  eighty-acre  tract  by  the  deed  ex- 
ecuted February  25,  1899,  then  Haller  did  not  convey  all  of 
his  intei^t  in  the  north  eighty-acre  tract  by  his  deed  to  Ly- 
brand executed  on  the  same  day.  Both  deeds  were  given  to 
the  mortgagee  at  the  same  time  and  under  the  same  circum- 
stances and  as  part  of  the  same  transaction,  and  the  evidence 
so  far  given  shows  that,  if  one  of  the  grantors  has  the  right  to 
have  his  deed  in  effect  declared  a  mortgage,  all  have.  Before 
this  action  was  tried  Haller  conveyed  his  interest  in  the  prem- 
ises to  the  plaintiff  Jesse  Yotmg.  If  that  interest  was  an 
equity  of  redemption  it  might  be  conveyed.  The  plaintiffs 
are  standing  on  that  conveyance,  and  must  stand  on  it,  be- 
cause if  Haller  parted  with  his  equity  of  redemption  it  is 
manifest  that  the  plaintiffs  have  no  cause  of  action.  This 
being  the  situation,  it  is  not  apparent  how  Haller  is  a  neces- 
sary or  even  a  proper  party  to  the  action.  For  the  reasons 
stated  in  Young  v.  Miner,  supra^  the  judgment  must  be  re- 
versed. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial 
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MiSBAWAKA  Woolen  MAinjPAOTUitiNo  Company,  Appel- 
lant;  vs.  Teasdale,  Assignee,  Respondent. 

^anwxry  lS--January  Sl^  1911, 

Void  candiHonai  tale:  RighU  of  assignee  for  benefit  of  creditors: 
Bankruptcy:  State  statutes:  Federal  courts, 

L  Where  a  contract  of  conditional  sale  of  goods  by  which  the  yendor 
retains  title  is  Toid  under  sec.  2317,  Stats.  (1898),  as  to  the 
creditors  of  the  vendee,  it  is  void  as  to  his  assignee  for  the  bene- 
fit of  creditors  under  sec.  1693c»  Stats.  (Supp.  1906:  Laws  of 
1901»  ch.  207),  and  such  assignee  is  entitled  to  possession  of  the 
property  as  against  the  vendor. 

2.  Although  the  federal  rule,  when  unaffected  by  statute,  is  that  a 
trustee  in  bankruptcy  takes  only  the  title  and  rights  of  the  bank- 
rupt, yet  where  by  state  law  a  transfer  or  incumbrance  is  void 
as  to  the  creditors  the  trustee  succeeds  to  the  rights  of  any  cred- 
itor qualified  to  avoid  such  transfer  or  incumbrance,  the  federal 
courts  being  controlled  in  such  cases  by  the  state  statute  and 
the  interpretation  given  it  by  the  highest  court  of  the  state,  un- 
less affected  by  the  peculiar  provisions  of  the  bankruptcy  act 
Itself. 

Appeal  from  an  order  of  the  circuit  court  for  Monroe 
county :  E.  C.  Hiobee,  Circuit  Judge.      Affirmed. 

One  J.  C.  Mullen,  a  merchant  of  Sparta,  Wisconsin,  pur- 
chased and  received  some  goods  from  the  plaintiff  under  a 
written  contract  wherein  it  was  provided  that  "the  title  and 
property  of  all  the  goods  herein  mentioned  shall  remain  in 
the  vendor  until  fully  paid  for  in  cash,  and  if  payment  for 
the  same  shall  not  he  properly  made  when  due,  or  if,  at  any 
time  before  the  same  shall  be  fully  paid  for,  the  purchaser 
shall  become  insolvent,  or  shall  in  the  opinion  of  the  vendor 
be  in  danger  of  insolvency,  or  the  vendor,  in  its  judgment, 
shall  for  any  reason  whatever  deem  itself  in  danger  of  losing 
the  price  of  said  goods,  then  thQ  vendor  may,  at  its  option, 
reclaim  and  take  possession  of  so  much  of  the  said  goods  as 
shall  then  remain  in  the  hands  of  the  purchaser  unsold" 
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The  contract  was  never  filed  as  provided  by  sec.  2317,  Stats. 
(1898).  After  some  of  the  goods  so  purchased  and  received 
were  sold,  Mullen  made  a  voluntary  assignment,  for  the  bene- 
fit of  creditors,  to  the  defendant*  Plaintiff  brings  replevin 
for  the  unsold  goods  in  the  possession  of  the  defendant,  al- 
leging that  no  part  of  the  purchase  price  has  been  paid  and 
setting  out  the  above  facts,  in  addition  to  the  usual  averments 
in  such  an  action.  The  defendant  interposed  a  general  de- 
murrer, and  plaintiff  appealed  from  an  order  sustaining  the 
same. 

For  the  appellant  there  was  a  brief  by  Buell  &  Lucas,  and 
oral  argument  by  (7.  E.  BnelL  They  contended  that  at  com- 
mon law  an  assignee  for  the  benefit  of  creditors  represents 
the  assignor  only.  He  does  not  represent  the  creditors  except 
as  he  is  made  to  represent  them  by  statute.  Hawks  t?.  Pritz- 
laff,  61  WisM  160;  Estabrook  v.  Messersmith,  18  Wis.  545; 
Keyes  v.  Merrill  F.  Co.  92  Wis.  32 ;  SkoUs  v.  Ferge,  102 
Wis.  122.  We  have  no  statute  making  the  assignee  the  repre- 
sentative of  creditors  except  sec.  1693c,  Stats.  (Supp.  1906: 
Laws  of  1901,  ch.  207),  which  only  authorizes  the  assignee 
to  bring  an  action  to  set  aside  a  fraudulent  conveyance  made 
by  his  assignor  or  a  fraudulent  lien  created  by  him.  Mishor- 
waka  W.  Mfg.  Co.  v.  Smith,  158  Fed.  885.  Under  the  re- 
cent decisions  of  the  federal  courts  the  filing  of  a  petition  in 
bankruptcy  does  not  amount  to  an  equitable  levy  or  attach- 
ment upon  the  property  of  the  bankrupt,  and  the  conditional 
vendor  of  property  under  an  unfiled  contract  of  sale  has  re- 
peatedly been  permitted  to  recover  the  same  from  the  trustee 
in  bankruptcy.  The  federal  courts  hold  that  the  trustee 
takes  only  the  title  which  the  bankrupt  had,  and  that  he  takes 
the  property  subject  to  all  lawful  liens  thereon  and  subject  to 
all  equities  existing  between  the  parties.  York  Mfg.  Co.  v. 
Cassell,  201  TJ.  S.  344;  Bryant  v.  Swofford  Bros.  D.  G.  Co. 
214  U.  S.  279;  Yeaiman  v.  Savings  Inst.  95  U.  S.  764; 
In  re  Platteville  F.  &  M.  Co.  17  Am.  Bankr.  Rep.  291 ;  Mish- 
avxika  W.  Mfg.  Co.  v.  Smith,  158  Fed.  885;  Thompson  v. 
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Fairbanks,  196  U.  S.  516 ;  Humphrey  v.  Tatman,  198  U.  S- 
91 ;  Ha/uselt  v.  Harrison,  105  U.  S.  401 ;  In  re  New  York  E. 
P.  Co.  6  Am.  Bankr.  Eep.  615  j  In  re  Cavagnaro,  16  Ahl 
Bankr.  Rep.  320;  Loveland,  Bankr.  (3d  ed.)  pp.  445,  448, 
450;  Collier,  Bankr.  (7th  ed.)  p.  765;  1  Remington,  Bankr. 
§  1144. 
Howard  Teasdale,  for  the  respondent 

Vii^jE,  J.  Under  the  provisions  of  sec.  2317,  Stats. 
(1898),  the  contract  set  out  in  the  complaint  is  void  as  to 
creditors  of  the  vendee  without  notice.     That  section  reads: 

"No  contract  for  the  sale  of  personal  property,  by  the  terms 
of  which  the  title  is  to  remain  in  the  vendor  and  the  posses- 
sion thereof  in  the  vendee  until  the  purchase  price  is  paid  or 
other  conditions  of  sale  are  complied  with,  shall  be  valid  as 
against  any  other  person  than  the  parties  thereto  and  those 
having  notice  thereof  unless  such  contract  shall  be  in  writing, 
subscribed  by  the  parties,  and  the  same  or  a  copy  thereof 
shall  be  filed  in  the  oflSce  of  the  clerk  of  the  town,  city  or  vil- 
lage where  the  vendee  resides,  or  if  he  shall  not  be  a  resident 
of  the  state  then  in  the  office  of  the  clerk  of  the  town,  city  or 
village  where  the  property  may  be  at  the  time  of  making  such 
contract,  and  such  clerk  shall  file,  keep  and  index  the  same 
in  like  manner  as  mortgages  of  personal  property  and  re- 
ceive a  like  compensation  therefor;  but  the  effect  of  such 
filing  shall  not  extend  for  more  than  one  year  after  the  time 
fixed  for  payment  of  the  contract  price  or  for  the  perform- 
ance of  the  other  conditions  of  such  sale." 

In  the  case  of  8.  L.  Sheldon  Co.  v.  Mayers,  81  Wis.  627, 
61  N.  W.  1082,  it  was  held  that  such  a  contract  was  void  as 
to  the  assignee  for  the  benefit  of  creditors  of  the  vendee ;  that 
as  to  them,  title  passed  to  the  vendee,  and  the  assignee  was 
entitled  to  the  possession  of  the  property  sold  under  the  con- 
tract The  decision  in  that  case  governs  this.  True,  it  was 
decided  under  the  provisions  of  ch.  170,  Laws  of  1882,  which 
reads : 

"In  all  cases  of  voluntary  assignment  for  the  benofit  of 
creditors  made  under  the  provisions  of  ch.  80  of  the  Revised 
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Statutes,  the  assignee  or  assignees  shall  be  considered  as  rep- 
resenting the  rights  and  interests  of  the  creditors  of  the  debtor 
or  debtors  making  the  aasignment,  as  against  all  transfers 
and  conveyances  of  property  which  would  be  held  to  be 
fraudulent  or  void  as  to  creditors;  and  shall  have  aU  the 
rights  which  such  creditors  would  have  to  bring  and  main- 
tain an  action  to  avoid  such  fraudulent  conveyances  and  trans- 
fers." 

That  chapter  was  repealed  by  the  Statutes  of  1898,  but 
sec  1693c,  Stats.  (Supp.  1906),  enacted  in  1901  (ch.  207), 
<5onfers  upon  the  assignee  all  the  rights  conferred  by  cL  170, 
Laws  of  1882,  and  additional  ones  also.  That  section  pro- 
vides: 

"In  all  cases  of  voluntary  assignment  for  the  benefit  of 
creditors  made  under  the  provisions  of  the  laws  of  this  state 
the  assignee  or  assignees  shall  be  considered  as  representing 
the  rights  and  interests  of  the  creditors  of  the  debtor  or  debt- 
ors making  the  assignment,  as  against  all  transfers  and  con- 
veyances of  property  and  all  liens  or  charges  thereon  which 
would  be  held  to  be  fraudulent  or  void  as  to  creditors ;  and 
shall  have  all  the  rights  which  such  creditors  would  have  to 
bring  and  maintain  an  action  to  avoid  said  fraudulent  con- 
veyances and  transfers." 

It  is  evident  that  if  ch.  170  was  broad  enough  to  confer 
Tipoai  the  assignee  the  rights  of  creditors  sufficiently  to  render 
the  conditional  sale  void  as  to  him,  then  all  the  more  so  must 
sec  1693c  confer  such  rights,  for  it  contains  all  the  provisions 
of  ch.  170  and,  in  addition  thereto,  after  the  words  "and  con- 
veyances of  property"  the  words  "and  all  liens  and  charges 
thereon," 

Our  attention  is  called  to  the  federal  rule  that  a  trustee  in 
bankruptcy  takes  only  such  title  as  the  bankrupt  held  and 
acquires  no  greater  rights  than  he  had.  1  Remington,  Bankr. 
§  1144;  In  re  Pittsburgh  Ind.  Iron  Works,  179  Fed.  151. 
That  is  the  federal  rule  unaffected  by  statute.  The  same 
rule  prevailed  in  this  state  previous  to  the  enactment  of 
oh.  170,  Laws  of  1882.     See  Hawks  v.  Pritzlaff,  61  Wis. 
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160,  7  N.  W.  303.  But  the  federal  courts  also  hold  that 
where  there  has  been  some  transfer  or  incumbrance  of  prop- 
erty void  as  to  creditors  by  state  law  for  want  of  record  or 
otherwise,  the  trustee  succeeds  to  the  rights  of  any  creditor 
who  may  be  qualified  under  the  state  law  to  avoid  the  trans- 
fers or  incumbrances  or  to  take  advantage  of  the  fraud. 
1  Remington,  Bankr.  §  1207.  The  state  statute  and  the 
interpretation  given  it  by  the  highest  court  thereof  as  to  own- 
ership and  other  interests  in  property  will  control  the  fed- 
eral courts,  unless  affected  by  the  peculiar  provisions  of  the 
bankruptcy  act  itself.  1  Remington,  Bankr.  §  1139;  York 
Mfg.  Co.  v.Cassell  201  U.  S.  344,  26  Sup.  Ct.  481.  The 
circuit  court  properly  sustained  the  demurrer  to  the  com- 
plaint 
By  the  Court. — Order  aflirmed. 


LisTMAK  'Mill  Company,  Appellant,  vs.  Avery  Soalx  Com- 

PAKY  and  another.  Respondents. 

January  IS— January  SI,  1911. 

Sale:  Warranty:  Breach:  Evidence. 

» 

Where  an  automatic  grain  scale  was  sold  under  a  guaranty  that  it 
would  weigh  accurately  within  one  eighth  of  one  per  cent,  evi- 
dence of  numerous  tests  showing  discrepancies  averaging 
slightly  greater  than  said  percentage,  but  so  uniform  as  to  indi- 
cate lack  of  adjustment  rather  than  inaccuracy,  is  held,  espe- 
cially in  Tiew  of  the  conditions  surrounding  the  tests,  not  to 
show  a  failure  to  fulfil  the  contract  requirement 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  E.  C.  Hiobee,  Circuit  Judge.     Affirmed. 

This  is  an  action  against  the  principal  and  surety  upon  an 
indemnity  bond.  Judgment  of  nonsuit  was  entered  at  the 
close  of  plaintiff's  evidence  and  it  appeals  from  that  judg- 
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ment  The  evidence  showed  that  plaintiflf  is  a  domestic  cor- 
poration operating  a  flouring  mill  at  La  Crosse,  the  defend- 
ant Avery  Scale  Company  a  domestic  corporation  which  man- 
ufactures automatic  scales  at  I^orth  Milwaukee,  and  the  de- 
fendant American  Bonding  Company  a  foreign  corporation 
doing  a  suretyship  business  in  this  state;  that  in  ITovember, 
1907,  the  defendant  scale  company  sold  to  the  Listman  Com- 
pany by  written  contract  an  automatic  scale  with  a  capacity 
of  twenty  bushels  per  discharge,  and  agreed  to  erect  and  in- 
stall the  same  in  plaintiff's  mill  for  the  sum  of  $660;  that 
the  contract  further  provided  that  the  scales  should  work  sat- 
isfactorily, and  that  if  they  failed  to  weigh  within  one  eighth 
of  one  per  cent  on  clean  wheat,  after  the  scale  company  had 
been  given  reasonable  opportunity  to  remedy  the  diflSculty, 
they  would  be  taken  back  and  the  purchase  money  refunded ; 
that  the  bond  in  suit  was  given  at  the  same  time,  conditioned 
to  comply  with  all  the  terms  of  the  contract;  that  the  scale 
was  installed  about  January  12,  1908;  that  some  difficulties 
and  defects  were  claimed  by  the  plaintiff  to  exist  in  its  oper- 
ation and  that  the  scale  company  sent  men  at  various  times 
to  remedy  the  same;  that  in  March,  1908,  the  plaintiff  began 
making  daily  tests  of  the  operation  of  the  scale  and  continued 
the  same  until  about  August  1st  following;  that  in  September 
following  the  plaintiff  took  out  the  scale,  claiming  that  it  did 
not  fulfil  the  contract,  and  informed  the  scale  company  that 
it  was  subject  to  its  order.  It  further  appeared  without  dis- 
pute that  the  plaintiff  had  paid  the  purchase  price  of  $650 
some  sixty  days  after  the  contract  of  sale  was  entered  into, 
and  this  action  was  brought  to  recover  the  said  purchase  price. 
Oeorge  H.  Cordon,  for  the  appellant,  contended  that  the 
doctrine  of  substantial  performance  does  not  apply,  because 
the  contract  expressly  limited  the  extent  to  which  the  scale 
might  vary  from  the  true  weight,  and  because,  by  reason  of 
its  inaccuracy,  the  scale  does  not  answer  the  purpose  for 
which  it  was  purchased.  Manning  v.  School  Dist,  124  Wis. 
84,  108;  Manitowoc  S.  B,  Works  v.  Manilowpc  0.  Co.  120 
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Wis.  1 ;  Meinche  v.  Folk,  61  Wis.  623 ;  Mueller  v.  Burton, 
139  Wis.  384. 
Louis  0.  Bohmrichj  for  the  respondents. 

WiNsix)w,  C.  J.  The  trial  judge  nonsuited  the  plaintiff 
on  the  ground  that  the  evidence  failed  to  show  any  breach 
of  the  contract  of  sale,  but  rather  showed  that  such  contract 
had  been  substantially  performed  within  the  definition  of 
substantial  performance  given  by  this  court  in  Manning  v. 
School  Dist.  124  Wis.  84,  102  N.  W,  356,  and  Mueller  v. 
Burton,  139  Wis.  384,  121  K  W.  152,  176.  After  careful 
consideration  of  the  evidence  as  preserved  in  the  bill  of  ex- 
ceptions, we  are  unable  to  say  that  the  conclusion  of  the  trial 
court,  giving  it  that  weight  to  which  it  is  entitled,  was  wrong. 

The  sole  defect  claimed  in  the  scale  was  that  it  did  not  ful- 
fil the  guaranty  that  it  would  weigh  grain  accurately  to 
within  one  eighth  of  one  per  cent  of  clean  wheat,  and  the 
proof  submitted  consisted  of  tabulated  statements  of  tests 
made  for  sixty-four  days,  beginning  March  20,  1908,  and 
ending  about  August  1st  of  the  same  year.  The  scale  in 
•question  was  an  automatic  self-registering  scale,  so  arranged 
as  to  weigh  about  twenty  bushels  of  grain,  record  the  weight 
automatically,  dump  the  amount  weighed,  receive  and  weigh 
another  load,  and  thus  proceed  as  long  as  the  machinery  was 
running  and  grain  was  delivered  to  it.  It  was  located  in  the 
upper  part  of  the  mill  and  some  sixty-five  feet  above  what  is 
called  the  hopper  scale,  which  holds  about  1,000  bushels  be- 
fore it  discharges  and  into  which  the  cleaned  wheat  first  goes. 
After  being  weighed  in  the  hopper  scale  it  is  taken  by  a 
pocket  elevator  up  seven  floors,  dumped  in  a  bin,  and  carried 
by  pocket  elevators  from  this  bin  to  the  Avery  scale  in  ques- 
tion and  there  reweighed. 

The  tests  before  mentioned  were  comparisons  between  the 
weights  registered  by  the  scale  in  question  and  the  weights 
recorded  by  the  hopper  scale.  Varying  amounts,  ranging 
from  half  a  million  to  more  than  a  million  pounds  per  day. 
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were  thus  weighed  upon  the  two  scales  during  the  sixty-four 
days  when  the  tests  were  made.  There  was  suflBcient  evi- 
dence, prima  facie  at  least,  to  show  that  the  hopper  scale  was 
accurate. 

It  will  be  unnecessary  to  insert  the  tabulated  statement  of 
tests  made.  During  the  month  of  March  and  the  first  half 
of  April  there  was  a  considerable  discrepancy  between  the 
two  scales,  which  averaged  considerably  more  than  the  al- 
lowed percentage,  but  beginning  with  April  15th  the  differ- 
ences are  slight  and  become  very  uniform. 

The  discrepancy  allowed  by  the  contract  was  one  eighth  of 
one  per  cent,  or,  expressed  in  decimals,  .00125.  The  aver- 
age discrepancy  shown  by  the  totals  from  April  15th  to 
July  31st  inclusive  is  .00141,  and  upon  every  day,  except 
one,  beginning  with  April  28th  the  weight  registered  by  the 
scale  in  question  is  slightly  less  than  that  registered  by  the 
hopper  scale,  showing  very  clearly  that  the  difficulty  is  one  of 
adjustment  rather  than  inaccuracy. 

Taking  the  six  weeks  period  from  May  20th  to  June  80th 
inclusive,  during  which  time  tests  were  carried  on  during 
nineteen  entire  days,  the  discrepancies  average  .00122  plus, 
which  is  below  the  allowed  percentage.  In  July  there  is  a 
slight  increase  in  the  percentage,  but  quite  a  uniform  one, 
which  again  indicates  that  the  difficulty  must  be  simply  one 
of  adjustment. 

Considering  the  fact  that  comparison  is  made  between  a 
scale  registering  a  thousand  bushels  at  a  load  and  one  regis- 
tering but  twenty  bushels  and  that  the  grain  .is  carried 
through  two  sets  of  elevators  and  one  bin  before  being  deliv- 
ered on  the  second  scale,  we  think  that  the  infinitesimal  dif- 
ference between  the  discrepancy  contracted  against  and  the 
one  actually  shown  cannot  be  considered  as  even  tending  to 
show  that  the  scale  did  not,  when  properly  adjusted,  fulfil  the 
contract  requirements. 

By  the  Court. — Judgment  afilrmed. 
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FlannagaN;  Respondent,  vs.  Buxton  and  others,  imp.,  Ap- 
pellants. 

January  IS — January  SI,  1911. 

Municipal  corporoHonB:  Implied  powers:  Yillaget:  EmploymefU  cf 

private  detectives, 

1.  Municipal  corporations  may  exercise  only  sncli  powers  as  are 

clearly  embraced  within  the  legislative  grant  or  those  derived 
therefrom  by  necessary  implication. 

2.  Under  sec.  893,  Stats.  (1898),  granting  to  the  village  board  power 

to  establish  ordinances  "for  the  goTernment  and  good  order  of 
the  village,  the  suppression  of  vice  and  immorality,  the  preven- 
tion  of  crime,"  etc,  and  "to  appoint  policemen,  night  watchmen 
and  superintendent  of  police,  and  to  prescribe  their  duties," 
there  is  no  implied  authority,  unless  under  special  and  extraor- 
dinary circumstances,  to  employ  private  detectiyes  to  investi- 
gate and  report  upon  violations  of  law  in  the  village. 

Appeal  from  an  order  of  the  circuit  court  for  Vernon 
county :  E.  C.  Higbee,  Circuit  Judge.     AffirmecL 

The  plaintiff,  a  resident  elector,  property  owner,  and  tax- 
payer of  the  village  of  Eeadstown,  brings  this  action  to  re- 
cover the  sum  of  $95.  It  is  alleged  that  certain  of  the  de- 
fendants, under  claim  that  they  acted  as  officers  of  the  vil- 
lage, instructed  the  defendant  village  treasurer  to  draw  ex- 
pense warrants  on  the  village  treasury,  that  the  president  and 
treasurer  did  draw  them,  anc^.  that  the  village  treasurer  paid 
them  out  of  the  village  funds.  The  expense  warrants  were 
drawn  for  detective  work  in  favor  of  Walter  Garder,  an  agent 
of  the  defendant  the  American  Detective  Service  Company. 
It  is  alleged  that  the  resolution  of  the  board  of  trustees  au- 
thorizing the  employment  of  the  defendant  the  American 
Detective  Service  Company  stated  that  it  was  "to  investigate 
and  report  upon  violations  of  the  laws  in  said  village  of 
Eeadstown."  It  is  alleged  that  these  payments  were  made 
without  authority  in  the  law  and  that  they  were  unlawful. 
Plaintiff  demands  recovery  in  behalf  of  the  village  of  the 
amount  so  paid  out  of  the  village  funds,  and  for  his  costs  and 

Vol.  145—6 
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disbursements.     This  is  an  appeal  from  the  order  of  the 
court  overruling  a  demurrer  to  the  complaint. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
(7.  TT.  Oraves,  and  for  the  respondent  on  that  of  (7.  /.  Smith. 

SiEBsoKBB,  J.  The  contention  of  the  defendants  is  that 
the  funds  of  the  village  were  properly  applied  to  a  village 
debt  which  had  been  rightfully  incurred  in  the  execution  of 
corporate  functions  in  administering  the  government  of  the 
village.  Sec.  898,  Stats.  (1898),  grants  villages  the  power 
to  establish  ordinances  and  by-laws  for  the  government  and 
maintenance  of  good  order  of  the  village,  the  prevention  of 
crime,  and  the  suppression  of  vice  and  immorality,  and  au- 
thorizes the  village  board  "to  appoint  policemen,  nightwatch- 
men  and  superintendent  of  police,  and  to  prescribe  their 
duties.  .  .  /'  No  express  grant  of  power  is  conferred  au- 
thorizing these  village  boards  to  employ  private  detectives 
for  the  purpose  of  conducting  an  investigation  to  ascertain 
whether  the  criminal  laws  have  been  violated  within  the  vil- 
lage. It  is  argued  that,  though  such  power  is  not  expressly 
conferred,  it  is  an  incident  to  the  corporate  functions  which 
impose  on  the  village  officers  the  duty  of  employing  the  meas- 
ures necessary  to  maintain  security  and  good  order  and  to 
enforce  the  law  by  the  prosecution  and  punishment  of  of- 
fenders. 

The  policy  of  the  state  is  that  municipal  corporations  are 
to  exercise  only  such  powers  as  are  clearly  embraced  within 
the  legislative  grant  or  those  derived  therefrom  by  necessary 
implication,  and  to  this  end  municipal  grants  of  power  are 
construed  so  as  to  confine  the  corporate  authorities  to  the  em- 
ployment of  such  means  and  measures  as  are  necessary  to 
effectually  execute  the  powers  conferred.  Upon  this  subject 
this  court  in  Butler  v.  Milwaukee,  15  Wis.  493,  declared: 

"Implications  of  authority  in  bodies  corporate,  more  es- 
pecially those  created  for  municipal  purposes,  should  be  clear 
and  undoubted.  .  .  .  Implications  spring  from  the  neces- 
sities of  some  power  actually  conferred,  and  not  from  notions 
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of  what  would  be  convenient  or  expedient  under  particular 
eircamstances.'' 

See,  alsoy  Davis  v.  Cherry,  53  N.  J,  Law,  173,  20  Atl.  -^ 

826;  McQuillin,  Mun.  Ord.   §  53  ei  seq.j  28  Cyc  262, 
"(d)  Implied  Powers/^ 

Applying  these  principles  of  construction  to  the  instant 
case,  can  it  be  said  that  the  powers  conferred  and  the  duties 
imposed  on  the  village  officers  authorize  the  employment  of 
detectives  to  conduct  an  investigation  to  ascertain  whether 
the  laws  have  been  or  are  being  violated  within  the  village  ? 
The  legislature  has  conferred  authority  on  village  boards  to 
appoint  officers  for  policing  the  village.  This  express  grant 
provides  a  means  for  carrying  into  effect  its  general  police 
authority  to  secure  peace  and  good  order  in  the  village  and 
the  enforcement  of  the  criminal  law.  In  the  judgment  of 
the  legislature  this  provided  a  proper  and  adequate  means  to 
execute  these  corporate  functions  in  the  state  of  affairs  that 
is  generally  and  ordinarily  expected  to  exist  in  these  com- 
munities, and  negatives  any  implication  of  authority  to  em- 
ploy other  and  private  agencies  to  discharge  these  corporate 
functions.  Should  an  extraordinary  and  unusual  state  of 
affairs  arise  respecting  the  violation  of  criminal  law,  which 
of  necessity  called  for  special  and  extraordinary  means  on 
the  part  of  the  village  authorities  to  discharge  these  corporate 
functions,  an  implication  of  authority  might  arise  for  the 
employment  of  means  and  measures,  in  addition  to  those  ex- 
pressly conferred,  which  would  be  commensurate  to  meet  the 
necessities  of  such  an  occasion.  But  no  such  occasion  is  pre- 
sented under  the  allegations  of  the  complaint. 

We  are  of  opinion  that  the  trial  court  properly  held  that 
imder  the  facts  as  alleged  the  village  officers  acted  without 
authority  in  authorizing  the  employment  of  a  private  detec- 
tive to  investigate  and  report  upon  violations  of  the  law  in 
the  village  and  in  applying  village  funds  in  payment  of  such 
service. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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Sanborn  and  another,  Respondents,  vs.  Wai^tebs,  imp.,  Ap- 
pellant 

January  19— January  SI,  191L 

Bills  and  notes:  Limitation  of  actions:  Partial  payment:  Evidence: 
Sufficiency:  Inferences:  Circumstantial  evidence, 

1.  A  finding  by  the  jury  to  the  effect  that  a  certain  payment  made 

upon  a  promissory  note  within  six  years  prior  to  the  action  was 
made  in  part  by  each  of  the  defendants,  is  held  to  be  sustained 
by  the  evidence. 

2.  A  jury  may  draw  legitimate  inferences  from  the  facts  established. 
8.  A  material  fact  in  a  civil  or  criminal  case  may  be  established  by 

circumstantial  evidence,  when  the  circumstances  are  such  as  to 
lead  fairly  and  reasonably  to  the  conclusion  sought  to  be  estab- 
lished. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

A.  P.  Parsons,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Carl  F.  Oeilfuss 
and  /.  E.  Eighee,  and  oral  argument  by  Mr.  Highee. 

Kerwin,  J.  This  action  was  brought  to  recover  a  balance 
due  on  a  promissory  note  for  $2,500  executed  ITovember  22, 
1901,  by  the  defendants  as  joint  makers.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  against  defendant  Her- 
man  II.  Walters,  no  service  being  had  on  defendant  Emil  E. 
Walters.     Defendant  Herman  II.  Walters  appealed. 

The  only  question  involved  is  whether  there  was  evidence 
sufBcicnt  to  support  the  verdict  on  the  question  of  payment 
of  $200  December  15,  1903,  by  defendant  Herman  H.  Wal- 
tersj  Tvhich  payment,  if  made,  prevented  the  bar  of  the  stat- 
utes of  limitation,  which  was  the  only  defense  urged,  the 
execution  and  delivery  of  the  note  being  admitted.  Divers 
payments  of  interest  were  made  between  IS'ovember  1,  1902, 
and  November  27,  1903^  and  $500  on  the  principal  Novem- 
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ber  1,  1902,  besides  the  $500  paid  December  15,  1903,  which 
latter  payment  defendant  Herman  H,  WaVers  claims  was 
made  by  Emil  E.  Walters,  and  no  portion  of  it  by  him,  there- 
fore the  statute  had  run  against  the  note  as  to  him  when  suit 
was  brought  in  October,  1909.  The  plaintiff's  contention  is 
that  $200  of  the  $500  payment  made  December  15,  1903, 
was  made  by  defendant  Herman  H.  Walters.  The  jury 
found  that  it  was,  and  we  think  the  verdict  is  supported  by 
the  evidence. 

On  the  question  of  payment  of  the  $500  indorsed  on  the 
note  December  15,  1903,  one  of  the  plaintiffs  testified: 
"$.  Do  you  know  whether  this  $500  was  paid  by  Emil  or 
Herman  Walters?  A.  I  had  a  draft  of  $200  bearing  Her- 
man Walters' s  signature  and  $300  in  cash  was  paid  me  by 
Emil  Walters  at  my  office  in  Milwaukee."  There  was  also 
testimony  to  the  effect  that  Herman  Walters  had  made  pay- 
ments on  the  note  prior  to  December  15,  1903,  The  defend- 
ant Herman  Walters  was  called  by  the  plaintiff  and  exam- 
ined as  an  adverse  witness  under  sec.  4068,  Stats.  (1898), 
and  denied  that  he  had  ever  paid  any  amount  on  the  note, 
except  that  he  loaned  to  his  brother  some  money  to  make  up 
the  first  $500  payment  This  evidence  was  shown  by  let- 
ters written  by  defendant  Herman  Walters  to  be  so  incredible 
that  the  jury  would  be  warranted  in  disbelieving  it  One 
letter  written  by  him  to  James  S.  Sanborn,  one  of  the  plaint- 
iffs, shows  that  the  $500  payment  of  November  1,  1902,  was 
made  by  defendant  Herman  Walters.  There  are  other  facts 
and  circumstances  in  the  record  tending  to  show  that  defend- 
ant Herman  Walters  did  contribute  to  the  payment  of  $500 
made  December  15,  1903.  Where  there  is  any  credible  evi- 
dence to  support  a  verdict  it  cannot  be  disturbed.  Wis,  F.  L. 
Co.  V.  BtUlard,  119  Wis.  320,  96  N.  W.  833 ;  Nolan  v.  Kroen- 
ing,  130  Wis.  79,  109  N.  W.  963 ;  Bazelon  v.  Lyon,  128  Wis. 
337,  107  K  W.  337 ;  Roedler  v.  0.,  M.  &  St.  P.  R.  Co.  129 
Wis.  270, 109  K  W.  88 ;  Hein  v.  MiUebrandt,  134  Wis.  582, 
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115  K  W,  121 ;  Sheboygan  Oo.  v.  Sheboygan  FaOa,  136  Wia. 
128,  115  N.  W.  330. 

Counsel  for  appellant  contends  that  the  verdict  is  based 
upon  inference.  But  the  jury  were  entitled  to  draw  legiti- 
mate inferences  from  the  facts  established.  Meyer  v.  Hope, 
101  Wis.  123, 129,  77  N.  W.  720;  Gates  v.  Hughes,  4A  Wis. 
332,  336.  Where  there  is  any  credible  evidence  from  which 
a  reasonable  inference  can  be  drawn  in  support  of  the  claim 
of  either  party  the  question  is  for  the  jury.  Kerden  v. 
Weichman,  135  Wis.  1,  114  K  W.  499 ;  Morgan  v.  Plesheh, 
120  Wis.  306,  97  N.  W.  916 ;  Beyer  v.  St.  Paid  F.  &  M.  Ins. 
Co.  112  Wis.  138,  88  N.  W.  57. 

A  material  fact  in  a  civil  or  criminal  case  may  be  estab- 
lished by  circumstantial  evidence,  when  the  circumstances 
are  such  as  to  lead  fairly  and  reasonably  to  the  conclusion 
sought  to  be  established.  In  the  instant  case  we  think  the 
jury  were  warranted  in  finding  as  they  did,  therefore  the 
judgment  must  be  affirmed 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed* 


Weloh^  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  IS— January  SI,  1911. 

'  Criminal  Vno:  Food:  "Fumiahing^*  oleomargarine  for  hutter:  Intent r 

Ignorance  of  fact. 

1.  One  who,  for  the  purpose  of  delivering  or  selling  to  others,  selects 

and  collects  together  articles  of  food,  with  opportunity  for  ex- 
amination, and  thereafter  delivers  them  to  guests  and  patrons, 
"furnishes"  an  article  so  delivered,  within  the  meaning  of  sec 
4607d,  Stats.  (1898),  although  throughout  the  transaction  h» 
acts  only  as  the  agent  of  the  owner  of  the  food. 

2.  So  held  as  to  a  waiter  In  charge  of  a  railway  lunch  counter,  who 

delivered  to  a  patron  oleomargarine  which  had  been  supplied 
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by  the  railway  company  for  such  counter  upon  the  waiter's  req- 
uisition for  butter. 
8.  Where  a  statute  prohibits  wilful,  intentional,  or  malicious  doing 
of  an  act,  or  where  a  particular  Intent  is  a  necessary  constituent 
of  a  common-law  ofFense,  such  Intent  is  an  essential  of  guilt; 
but  where  a  statute  commands  that  an  act  be  done  or  omitted, 
which  in  the  absence  of  the  statute  might  be  done  or  omitted 
without  culpability.  Ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute  will  not  excuse  its  violation, 
[i.  Whether,  under  such  a  statute,  one  could  be  convicted  who  had  no 
opportunity  to  avoid  the  forbidden  act,  not  determined.] 

Ebbob  to  review  a  judgment  of  the  circuit  cotirt  for  Portage 
county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

W.  A.  Hayes,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  tiiere  was  a  brief  by  the  At- 
iomey  Oeneral,  A.  C.  TitiLSj  assistant  attorney  general,  and 
Oeo.  B,  Nelson,  district  attorney,  and  oral  argument  by 
Mr.  Nelson. 

TiMMir,  J.  The  plaintiff  in  error,  after  waiving  a  jury 
trial,  was  found  guilty  and  sentenced  to  pay  a  fine  of  $100 
under  sec  4607 d.  Stats.  (1898),  for  furnishing  oleomarga- 
rine at  a  certain  lunch  counter  in  the  city  of  Stevens  Point 
to  one  R.  B.  Southard,  a  guest  and  patron  at  said  lunch  coun- 
ter, without  first  notifying  said  Southard  that  the  substance 
so  furnished  to  him  was  not  butter. 

It  is  contended  that  the  accused  believed  the  substance  to 
be  butter,  was  without  evil  intent,  and  did  not  furnish  the 
substance  within  the  meaning  of  the  word  "furnish"  in  the 
statute.  The  facts  shown  are:  The  accused  was  a  waiter  in 
charge  of  a  lunch  counter  owned  and  operated  by  the  Wiscon- 
sin Central  Railway  Company.  He  made  requisitions  upon 
some  officer  or  employee  of  this  corporation  higher  up  in  the 
scale  of  authority  for  the  supplies  to  be  consumed  at  the 
lunch  counter,  received  them  pursuant  to  such  requisition, 
and  delivered  them  to  the  patrons  and  guests  as  ordered  by 
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the  latter.  He  appears  to  have  had  no  assistants,  no  subordi- 
nates, and  no  superiors  in  making  the  requisitions,  receiving 
the  goods,  or  delivering  them  to  the  guests  or  patrons.  He 
gave  his  immediate  superior  an  order  for  butter,  received  a 
package  containing  a  substance  resembling  butter  and  which 
he  believed  to  be  butter.  He  did  not  notice  whether  there 
was  a  United  States  internal  revenue  stamp  on  the  package, 
but  did  notice  that  it  was  marked  in  small  print,  "  'U.  S.  In- 
spected,' or  something  like  that." 

Where  for  the  purpose  of  delivering  or  selling  to  others  one 
selects  and  collects  together,  with  opportunity  for  examina- 
tion, and  thereafter  delivers  from  such  collection  to  guests  or 
patrons,  he  may  be  said  to  furnish  the  substance  so  delivered 
within  the  meaning  of  this  statute,  although  he  acts  only  as 
the  agent  of  the  owner  in  the  whole  transaction.  This  rule 
is  deduced  from  the  statute  in  question  and  authorities  col- 
lected in  4  Words  &  Phrases  relating  to  the  word  "furnish" 
under  various  circumstances  and  applied  to  different  legal 
relations.  It  is  a  legal  commonplace  that  penal  statutes  pro- 
hibiting not  merely  the  doing  of  a  described  act  but  the  wil- 
ful, intentional,  or  malicious  doing  of  such  act,  if  they  do  not 
require  the  prosecution  in  the  first  instance  to  prove  some- 
thing more  than  the  doing  of  the  prohibited  act,  at  least 
permit  the  accused  to  exculpate  himself  by  showing  that 
although  he  did  the  act  he  did  not  do  it  wilfully,  intentionally, 
or  maliciously.  Where  a  particular  intent  is  necessary  to 
constitute  the  offense,  as  animus  furandi  in  larceny  or  malice 
in  murder,  ignorance  or  mistake  of  fact  without  negligence 
on  the  part  of  the  accused  may  be  groimd  for  acquittal.  As 
one  exercising  due  care  who  might  hand  to  the  thirsty  way- 
farer who  called  for  water  a  liquid  exactly  resembling  \^ater, 
believed  to  be  water  but  in  fact  a  deadly  poison,  causing 
death,  would  not  be  guilty  of  murder.  Or  one  taking  and 
carrying  away  property  belonging  to  another  under  the  bon- 
iest but  mistaken  claim  that  the  taker  had  legal  title  thereto 
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would  not  be  guilty  of  larceny.  On  the  other  hand,  it  is 
also  a  legal  coimnonplace  that  where  a  statute  commands  that 
an  act  be  done  or  omitted  which  in  the  absence  of  such  statute 
might  be  done  or  omitted  without  culpability,  ignorance  of 
the  fact  or  state  of  things  contemplated  by  the  statute  will  not 
excuse  its  violation.  As  where  one  in  the  honest  but  mis- 
taken belief  that  such  person  was  adult  sold  intoxicating  liq- 
uor to  a  minor  who  resembled  an  adult  State  v.  Hartfiel, 
24  Wis.  60.  Even  a  conscientious  belief  that  an  act  is  right, 
as  labor  on  Simday  by  a  believer  in  the  Jewish  religion,  will 
not  exempt  from  liability  where  the  statute  makes  no  such 
exception.  Convm.  v.  Has,  122  Mass.  40.  Neither  will  a 
bona  fide  assertion  of  a  political  right  pursuant  to  the  advice 
of  counsel  learned  in  the  law.  U.  S.  v.  Anthony,  11  Blatchf. 
200.  Or  the  fact  that  it  was  the  custom  of  the  country  to  do 
the  prohibited  act.  Bankus  v.  State,  4  Ind.  114.  The 
learned  counsel  for  plaintiff  in  error  raises  a  question  which 
may  be  interpreted  as  lying  somewhat  deeper  than  these 
rules  and  we  think  not  fully  appreciated  by  the  defendant  in 
error.  He  asks :  "Can  a  person  be  convicted  of  crime  with- 
out having  an  opportunity  to  avoid  the  act  which  is  held  to 
constitute  the  crime  ?"  The  answer  to  this  in  the  instant  case 
is  that  the  evidence  does  not  present  that  question.  The  stat- 
ute imposes  a  duty  upon  persons  furnishing  eatables  in  hotels, 
boarding-houses,  restaurants,  or  lunch  counters.  When  one 
enters  upon  the  business  of  furnishing  guests  or  patrons  with 
eatables  at  any  of  the  establishments  mentioned  he  thereby 
undertakes  to  inform  himself  and  to  know  the  nature  of  the 
substance  he  is  dispensing.  The  law  casts  on  him  this  duty. 
He  cannot  enter  into  or  continue  the  occupation  and  omit  the 
duty.  To  furnish  the  substance  without  knowing  what  it  is 
and  without  informing  the  guests  is  ordinarily  to  take  the 
chances  of  violating  the  statute. 

Defendant  fails  to  show  that  there  was  no  United  States 
internal  revenue  stamp  on  this  substance  when  he  received  it. 
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There  ought  to  have  been  and  presumably  there  was.  He 
does  show  that  he  observed  thereon  the  words  "U.  S.  In- 
spected," or  something  of  that  kind.  He  had  no  reason  to 
believe  that  butter  is  subject  to  United  States  inspection. 
He  had  opportunity  for  inquiry,  examination,  and  rejection 
or  acceptance  and  giving  notice  to  guests.  He  seems  to  have 
resolved  all  doubts  in  favor  of  the  substance  being  butter  and 
to  have  forborne  all  inquiry  or  investigation  and  disregarded 
or  misinterpreted  all  suggestions  from  the  inspection  stamp 
on  the  packaga  He  is  therefore  not  in  a  position  to  raise  the 
question  suggested  by  his  counsel;  but  the  case  falls  under 
the  rule  of  State  v.  Hartfiel,  24  Wis.  60,  and  the  conviction 
must  be  affirmed. 

By  the  Court — Judgment  affirmed. 


BiBMiNGHAM,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

January  IS — January  91, 1911. 

Criminal  law:  Preliminary  examination:  Insufficiency  of  evidence: 
Objection,  how  taken:  Appeal  and  error:  Instructions  to  jury: 
Terdict,  when  upheld 

1.  Under  sec  4654,  Stats.  (1898),  providing  that  no  failure  or  omis- 

sion of  preliminary  examination  shall  invalidate  any  informa- 
tion unless  defendant  shall  take  advantage  thereof  by  plea  in 
abatement,  the  objection  that  the  evidence  before  the  examin- 
ing magistrate  was  insufficient  to  warrant  a  finding  of  probable 
cause  to  believe  defendant  guilty  can  be  taken  at  the  trial  only 
by  a  plea  in  abatement. 

2.  Incompleteness  of  the  charge  of  the  trial  court  In  a  criminal  case 

Is  not  ground  for  reversal,  where  no  instructions  were  asked  by 
defendant 
8.  Where  there  is  credible  evidence  to  support  the  verdict  of  guilty 
and  the  trial  court  has  refused  to  set  it  aside,  this  court  wlU  not 
disturb  it 
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Ebbob  to  review  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Vinjb,  Circuit  Judge.     Affirmed. 

The  plaintiff  in  error  (hereinafter  called  the  defendant) 
was  tried  on  an  information  charging  him  with  burglary  in 
the  nighttime,  under  sec  4409,  Stats.  (1898).  The  jury  re- 
turned a  verdict  of  guilty  and  the  defendant  was  sentenced  to 
imprisonment  for  ten  years.  The  defendant  prosecutes  a 
writ  of  error  in  this  court  to  reverse  the  judgment  of  convic- 
tion and  relies  on  the  following  errors  for  a  reversal  of  the 
judgment:  (1)  Failure  of  the  court  to  discharge  the  defend- 
ant because  the  evidence  produced  at  the  preliminary  exami- 
nation was  not  sufficient  to  warrant  the  examining  magis- 
trate in  finding  that  there  was  probable  cause  to  believe  the 
defendant  guilty  of  the  offense  charged;  (2)  in  charging  and 
in  failing  to  charge  the  jury;  (3)  in  admitting  incompetent 
testimony;  (4)  in  refusing  to  discharge  the  defendant  be- 
cause the  evidence  offered  on  the  trial  was  insufficient  to  sus- 
tain a  verdict  of  guilty. 

V.  W.  James,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
iomey  General,  Alexander  Wiley,  district  attorney,  and 
A,  C,  Titus,  assistant  attorney  general,  and  oral  argument 
by  Mr.  Wiley  and  Mr.  Titus. 

Babnes,  J.  The  trial  court  did  not  err  in  refusing  to  dis- 
charge the  defendant  on  the  ground  that  the  evidence  before 
the  examining  magistrate  was  insufficient  to  warrant  a  find- 
ing that  there  was  probable  cause  to  believe  him  guilty  of  the 
offense  charged.  First,  because  an  examination  of  the  tes- 
timony taken  at  the  preliminary  hearing  convinces  us  that  it 
was  sufficient  to  warrant  the  examining  magistrate  in  holding 
the  defendant  for  trial;  and  second,  under  sec.  4664,  Stats. 
(1898),  the  objection  could  only  be  taken  by  a  plea  in  abate- 
ment, and  no  such  plea  was  interposed. 

Complaint  is  made  of  the  charge  to  the  jury.     The  alleged 
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error  consists  of  an  act  of  cmiission  rather  than  one  of  com- 
mission. Little  fault  is  found  with  what  the  court  said  and 
little  fault  could  be  found  with  it,  because,  to  say  the  least, 
as  far  as  it  went  it  was  beyond  criticism.  But  it  is  urged 
that  the  charge  was  not  complete  in  that  the  court  failed  to 
instruct  the  jury  fully  on  certain  matters.  No  instructions 
were  asked  by  the  defendant  and  hence  no  error  was  conmiit- 
ted.  McCtmmins  v.  State,  132  Wis.  236,  112  K  W.  25 ; 
Larson  v.  Foss,  137  Wis.  304,  118  N.  W.  804 ;  Van  de  Bo- 
gaH  V.  Mafinetie  &  M.  P.  Co.  127  Wis.  104, 106  X.  W.  805 ; 
Hepler  v.  State,  58  Wis.  46,  16  X.  W.  42;  Sullivan  v.  State, 
100  Wis.  283,  75  X.  W.  956. 

Two  errors  are  assigned  on  the  admission  of  evidence. 
The  testimony  complained  of  might  not  have  been  very  con- 
vincing, but  it  was  competent. 

The  principal  contention  of  the  defendant,  and  the  one  in 
reference  to  which  we  entertain  the  gravest  doubts,  is  that 
the  evidence  offered  on  the  trial  was  not  sufficient  to  warrant 
a  verdict  of  guilty.  The  evidence  was  wholly  circumstantial 
and  the  state  fell  far  short  of  making  a  strong  case  on  such 
evidence.  But  the  jury  has  returned  a  verdict  of  guilty  and 
the  trial  court  has  refused  to  disturb  that  verdict  If  there 
is  any  credible  evidence  which  supports  such  verdict  this 
eourt  will  not  disturb  it,  and  the  finding  of  the  trial  court 
that  there  is  such  evidence  will  not  be  overruled  unless  it  ap- 
pears to  be  clearly  wrong.  Lam  Tee  v.  State,  132  Wis.  527, 
112  N.  W.  425 ;  Casper  v.  State,  47  Wis.  535,  2  K  W.  1117; 
Williams  v.  State,  61  Wis.  2S1,  21  X.  W.  56;  Boyle  v.  State, 
61  Wis.  440,  21  X.  W.  2S9 ;  Santry  v.  State,  67  Wis.  65,  30 
X.  W.  226;  Baniard  v.  State,  SS  Wis.  656,  60  X.  W.  1058; 
Jambor  v.  State,  75  Wis.  664,  44  X.  W.  963;  Vogel  v.  State, 
138  Wis.  315,  321,  119  X.  W.  190.  It  was  for  the  jury  to 
draw  the  inferences  arising  from  tiie  established  facts. 
Wli(  ther  the  conclusion  reached  has  sufficient  support  in  the 
evidence  is  a  close  question*     But  we  are  not  convinced  that 
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ees.  Heldf  that  by  such  conduct  she  was  estopped,  as  against 
the  innocent  purchasers  from  the  husband,  from  claiming  any 
dower  In  lands  conveyed  by  him  In  his  lifetime. 

4.  Where  both  husband  and  wife  are  residents  of  thlB  state,  any  de- 
cree of  divorce  by  a  court  of  another  state  can  have  no  validity. 

6.  As  between  two  equally  innocent  parties,  equity  demands  that 
that  one  shall  suffer  whose  conduct  has  placed  it  in  the  power 
of  a  wrongdoer  to  deceive  the  other. 

Appeal  from  a  judgment  of  the  superior  court  of  Lincoln 
county:  Almon  A.  Helms^  Judge.     AfjirmecL 

This  is  an  action  under  sec.  3186^  Stats.  (1898) ,  to  quiet 
the  plaintiffs  title  to  three  parcels  of  land  in  the  city  of  Mer- 
rill on  which  the  plaintiff's  manufacturing  plant  and  yards 
are  situated.  The  defendant  claims  dower  in  the  lands  as 
the  widow  of  one  Myron  H.  McCord,  deceased.  The  ma- 
terial facts  appearing  on  the  trial  were  not  in  serious  dispute 
and  were  substantially  as  follows:  Myron  Bt  McCord  ac- 
quired a  tax  title  to  two  of  the  parcels  in  the  year  1878,  and 
a  quitclaim  title  to  the  remaining  parcel  in  the  year  1880. 
As  to  two  of  the  parcels  the  title  then  acquired  is  claimed  to 
have  been  worthless,  but  under  the  view  which  we  have  taken 
of  the  case  it  is  not  necessary  to  decide  the  question.  He 
claimed  title  to  all  three  of  the  parcels  in  September,  1881, 
when  he  formed  a  copartnership  with  Henry  W.  Wright,  de- 
ceased, under  the  firm  name  of  McCord  &  Wright,  and  com- 
menced the  manufacture  of  lumber  in  the  Tni)1  upon  the 
premises.  In  1882  he  obtained  another  title  to  the  two  par- 
cels before  mentioned  as  to  which  his  title  was  doubtful,  and 
in  the  same  year  conveyed  an  undivided  one-half  interest  to 
his  partner,  Wright,  in  the  entire  three  parcels.  The  prem- 
ises were  thereafter  used  in  the  partnership  business  until 
April  17,  1883,  when  the  partnership  was  dissolved,  Mr.  Mc- 
Cord selling  out  his  interest  to  Mr.  Wright,  who  assumed  all 
debts  and  took  all  property,  including  the  lands  in  question, 
paying  McCord  $30,342.23  for  his  interest  in  the  business 
and  property.  Of  this  last  named  amount,  $20,000  was  se- 
cured by  mortgage  on  the  lands  in  question. 
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It  appears  by  the  evidence  that  when  McCord  sold  out  to 
Wright,  the  firm  property,  including  the  real  estate  in  ques- 
tion, was  inventoried  at  $215,000  and  the  indebtedness  at 
$145,000,  and  the  land  in  question  was  estimated  in  the  in- 
ventory to  be  worth  $60,000.  Wright  conducted  the  busi- 
ness alone  until  June  25,  1888,  when  he  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  which  included  the 
lands  in  question.  Two  of  the  parcels  were  afterwards  con- 
veyed by  the  assignee  to  third  persons,  and  some  time  later, 
Mr.  Wright  having  settled  up  with  his  creditors,  there  was 
formed  the  present  corporation,  and  the  two  parcels  which  had 
been  conveyed  to  third  persons  were  purchased  by  the  corpora- 
tion and  conveyed  to  it  in  1889.  In  1890  said  corporation 
acquired  title  to  the  remaining  parcel,  and  has  carried  on  its 
lumber  manufacturing  business  in  the  plant  upon  the  three 
parcels  ever  since  its  incorporation.  The  $20,000  mortgage 
which  Mr.  McCord  received  was  paid  and  satisfied  August  25, 
1884. 

The  claim  of  the  defendant  for  dower  arises  thus :  Myron 
H.  McCord  and  the  defendant  were  married  at  Shawano, 
Wisconsin,  April  15, 1861,  and  resided  there  until  the  winter 
of  1874-75,  during  which  time  a  number  of  children  were 
bom  to  them.  During  the  winter  last  named  Myron  H.  Mc- 
Cord went  to  the  village  of  Jenny  (now  Merrill),  Wisconsin, 
and  established  a  newspaper,  which  he  published  for  about 
ten  years.  On  going  to  Jenny  he  left  the  appellant  and  the 
children  at  Shawano  for  a  time,  but  they  followed  during  the 
following  summer  and  lived  with  him  until  some  time  in 
1876,  when  Mrs.  McCord  with  the  children  went  back  to 
Shawano  on  a  visit  at  McCord's  request  While  there  she 
received  through  the  mail  a  newspaper  containing  a  notice  or 
summons  in  a  case  entitled  Myron  H.  McCord  v.  Anna  M, 
McCord^  purporting  to  be  pending  in  some  court  in  Utah. 
Soon  thereafter  she  returned  to  Jenny  with  two  of  the  chil- 
dren and  met  Mr.  McCord,  who  threw  a  paper  in  her  lap, 
telling  her,  "Here's  your  divorce;  I  am  through  with  you," 
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and  requesting  her  to  return  to  Shawano.  She  did  not  read 
the  paper  and  does  not  know  what  became  of  the  same^  but 
thought  at  the  time  that  the  divorce  was  not  legaL  A  few 
days  after  this  she  took  her  children  and  returned  to  Sha- 
wano, and  later  in  the  year  met  Mr.  MoCord  at  Oshkosh  and 
had  some  negotiation  with  him,  as  a  result  of  which  he  deeded 
several  pieces  of  land  to  her,  including  a  store  building  in 
Shawano,  and  agreed  to  pay  weekly  certain  sums  for  the  sup- 
port and  education  of  the  children.  After  the  meeting  at 
Oshkosh  he  returned  with  her  to  Shawano  for  a  few  days 
and  promised  to  return  again  at  Thanksgiving  time,  but  did 
not  do  so.  The  parties  conti::ued  to  live  separate,  and  on 
August  25,  1877,  Mr.  McCord  publicly  married  Sarah  Etta 
Space  at  Jenny  and  continued  to  reside  there  until  1893. 
During  all  of  this  time  Mr.  McCord  and  Miss  Space  lived 
together  publicly  as  man  and  wife  and  were  popularly  sup- 
posed to  be  such.  As  before  stated,  Mr.  McCord  went  inta 
business  with  Wright  in  1881  and  the  business  grew  to  large 
proportions.  He  engaged  in  logging  and  other  enterprises 
and  actively  participated  in  politics,  held  a  number  of  local 
oflSces,  and  in  1888  was  elected  to  Congress.  He  acquired 
lands  and  made  many  sales  and  deeds  of  the  same,  and  in  all 
these  deeds,  including  the  deeds  of  the  lands  in  controversy, 
Miss  Space  joined  in  the  execution  thereof  as  his  wife* 
Such  deeds  were  apparently  accepted  not  only  by  the  grantors 
of  the  plaintiff,  but  also  by  all  other  persons  who  dealt  with 
Mr.  McCord,  as  perfect  deeds  and  conveyances,  upon  the  un- 
derstanding that  the  marriage  to  Miss  Space  was  a  legal  mar- 
riage. The  defendant  learned  of  the  marriage  to  Miss  Space 
very  soon  after  it  occurred.  She  never  at  any  time  in  any 
public  way  questioned  the  validity  of  that  marriage  or  as- 
sumed that  she  was  still  the  wife  of  Mr.  McCord.  In  expla- 
nation of  her  conduct  she  testified  at  one  time  in  her  exami- 
nation that  she  "didn't  know  but  what  his  divorce  was  legal, 
and  thought,  of  course,  he  wasn't  a  man  that  would  do  any- 
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thing  of  that  kind  so  openly  unless  there  was  something  in  it," 
and  that  she  might  in  this  way  think  that  the  divorce  was 
l^al,  but  she  further  testified  as  follows : 

*^Q.  Can  you  give  any  reason  why  you  didn't  do  something 
to  compel  him  to  support  you  ?  J..  I  can't  give  any  reason^ 
only  that  we  were  getting  along  there  by  doiAg  as  we  had 
done,  and  I  let  matters  rest.  He  never  threatened  me  if  I 
made  trouble.  I  don't  suppose  he  thought  I  would  ever  make 
any  trouble.  Q.  Did  you  keep  from  making  any  trouble,  or 
insisting  upon  any  rights  you  may  have  had,  because  you 
were  afraid  he  would  injure  you  in  any  way?  A,  It  was 
because  he  didn't  like  the  thing  to  be  made  public ;  he  wished 
I  wouldn't  do  anything;  he  might  have  been  arrested,  in 
prison,  and  didn't  want  anything  like  that  to  happen. 
Didn't  want  me  to  stir  up  any  scandal,  or  disgrace  our  chil- 
dren. That  is  about  the  only  reason  I  can  recollect  why  I 
didn't  do  it" 

It  further  appears  that  Mrs.  McCord  knew  generally  that 
her  husband  was  in  business  at  Merrill  and  doing  consider- 
able business ;  that  she  knew  that  when  a  man  deeded  land 
his  wife  had  to  sign  the  deed,  and  that  she  had  frequently 
signed  deeds  with  Mr.  McCord  during  her  married  life ;  that 
the  children  at  times  went  to  Merrill  and  visited  their  father. 
Mr.  McCord  removed  to  Arizona  in  1893  with  his  second 
wife,  and  they  continued  to  live  together  as  husband  and  wife 
until  1903,  when  his  second  wife  died,  and  Mr.  McCord  re- 
married and  lived  with  his  third  wife  in  Arizona  until  his 
death,  April  27,  1908.  In  June,  1908,  the  defendant  served 
notice  on  the  respondent  demanding  that  her  dower  be  ad- 
measured to  her,  and  this  action  was  begun  by  the  plaintiff 
shortly  thereafter. 

The  trial  court  held  that  Mrs.  McCord  by  her  silence  had 
estopped  herself  from  claiming  dower  from  the  lands  in  ques- 
tion as  against  the  grantors  of  the  plaintiff,  who  were  bona 
fide  purchasers  for  value,  and  entered  a  decree  quieting  the 
plaintiff's  title.  From  this  judgment  the  defendant  appeals. 
Vol.  145-7 
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For  the  appellant  there  were  briefs  by  Thomas  /.  Math- 
ews, attorney,  and  Brown,  Pradt  &  G enrich,  of  counsel,  and 
oral  argument  by  L,  A.  Pradt  On  the  question  of  estoppel 
they  cited  the  following,  among  other  authorities:  Kingman 
V*  Graham,  51  Wis.  232,  248;  Loizeaux  v.  Fremder,  123 
Wis.  193,  199 ;  Hunt  v.  Reilly,  24  R  L  68,  52  Atl.  681 ; 
Bockwell  V.  Rockwell,  81  Mich.  493,  46  N.  W.  8 ;  Bartlett 
V,  Kander,  97  Mo.  356;  Madson  v.  Madson,  80  Minn.  501, 
71  N.  W.  824;  Stevens  v.  Wooderson,  38  Ind,  App.  617, 
78  X.  E.  681;  Grober  v.  demerits,  71  Ark.  565,  76  S.  W. 
555 ;  Norton  v.  Tufts,  19  Utah,  470,  57  Pao.  409 ;  Hilton  v. 
Boylance,  25  Utah,  129,  69  Pac.  660;  Burgess  v,  Seligman, 

107  U.  S.  20;  Dunn  v.  Portsmouth  Sav.  Bank,  103  Iowa, 
538,  72  X.  W.  687;  Martins  Heirs  v.  Martin,  22  Ala.  86; 
De  France  v.  Johnson,  26  Fed.  891 ;  Cole  v.  Cole,  142  HL 
19,  38  X.  E.  703;  Cotton's  Estate,  129  Iowa,  542,  105  X.  W. 
1008 ;  Oilman  v.  Sheets,  78  Iowa,  499,  43  K  W.  299 ;  Reel 
V.  Elder,  62  Pa.  St.  308,  1  Am.  Rep.  414;  Sammons  v.  Pike, 

108  Minn.  291,  120  X.  W.  540;  Nash  v.  Baker,  40  Xeb. 
204,  296.  During  the  life  of  the  husband  the  wife's  dower 
right  was  inchoate  merely,  and  failure  to  exercise  it  could  not 
work  estoppel.  Beeman  v.  Kitzman,  124  Iowa,  86,  99  X. 
W.  171 ;  Buzick  v,  Buzick,  44  Iowa,  259,  24  Am.  Rep.  740. 
The  wife  could  be  barred  of  her  dower  only  in  one  of  the 
modes  prescribed  by  our  statute.  Vt^ilher  v,  ]Yilber,  52  Wis. 
298 ;  Uuntzicker  v^  Crocker,  135  Wis.  38 ;  Harley  v.  Harley, 
140  Wis.  282;  Famsworth  v.  Cole,  42  Wis.  403;  Motley  t\ 
Motley,  60  Xeb.  593,  73  X.  W.  738 ;  Grady  v.  McCorkle,  57 
Mo.  172,  17  Am.  Rep.  676;  Haller  v.  Hawkins,  245  111. 
492,  92  X.  E.  299. 

John  Van  Hecke,  attorney,  and  Edward  3/.  Smart,  of 
counsel,  for  the  respondent,  cited,  among  other  authorities, 
Nulin  V.  Miller,  5  Wash.  405,  34  Am.  St.  Rep.  868;  Edgar 
V.  Richardson,  33  Ohio  St.  581;  Davis  v.  Calvert,  18  Ky. 
Law  Rep.  975,  38  S.  W.  884;  Malier  v.  Title  G.  &  T.  Co.  95 
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IlL  App.  365;  Dimond  v.  Manheim,  61  Minn.  178,  63  X. 
W.  495,  497 ;  Hilhish  v.  Hattle,  145  Ind.  59,  44  N.  E.  20 ; 
Two  Rivers  Mfg,  Co,  v.  Day,  102  Wis.  328 ;  Holcomb  v,  Ind. 
School  DiM.  67  Minn.  321,  69  N.  W.  1067;  Rosenthal  v. 
Mayhugh,  33  Ohio  St.  155. 

The  following  opinion  was  filed  December  6,  1910: 

WiNSXow,  C.  J.  It  is  claimed  by  respondent  that  the 
parcels  of  land  in  question  were  either  contributed  by  Mc- 
Cord to  the  capital  of  the  firm  of  McCord  &  Wright  or  were 
purchased  with  partnership  funds,  and  in  either  case  became 
partnership  property  and  not  the  subject  of  dower  until  all 
of  the  debts  of  the  firm  had  been  paid.  The  further  claim  is 
made  that  two  of  the  parcels  at  least  were  necessarily  used 
and  absorbed  for  the  purpose  of  paying  such  debts,  and  hence 
that  the  defendant  can  claim  no  dower  in  them. 

We  do  not  find  it  necessary  to  decide  these  questions.  We 
shall  assume  for  the  purposes  of  the  case  that  the  defendant 
at  one  time  had  an  inchoate  right  of  dower  in  all  of  the  lands 
in  question  and  that  she  still  retains  it  unless  by  her  silence 
she  has  estopped  herself  from  making  the  claim. 

This  court,  in  common  with  the  majority  of  courts  in  this 
country,  has  long  since  abandoned  the  ancient  rule  that  the 
doctrine  of  equitable  estoppel  has  no  application  to  married 
women.  Our  statutes  have  endowed  married  women  with 
very  full  and  complete  rights,  not  only  as  to  their  separate 
property,  but  also  as  to  their  liberty  of  conduct,  and  have 
given  them  practically  perfect  freedom  to  deal  with  property, 
to  contract  for  their  personal  services,  to  conduct  their  sep- 
arate business,  to  bring  suits  for  the  enforcement  of  their 
rights,  and  generally  to  control  their  own  actions  without  let 
or  hindrance  from  their  husbands.  With  these  rights  neces- 
sarily come  some  added  responsibilities.  Privilege  and  op- 
portunity always  bring  with  them  corresponding  duties. 
Wh(  n  a  woman's  personality  was  considered  to  be  submerged 
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in  that  of  her  husband,  it  might  well  be  held  that  she  should 
be  held  to  be  under  no  responsibility  for  her  acts ;  but  when 
she  stands  on  a  level  with  her  husband  and  becomes  prac- 
tically master  of  her  own  property  and  destiny,  it  seems  plain 
that  she  must  logically  be  charged  with  the  duties  and  re- 
sponsibilities which  attend  every  other  free  and  independent 
personality  in  its  dealings  with  its  peers.  2  Pomeroy,  Eq. 
Jur.  (3d  ed.)  §  814. 

The  rule  is  correctly  stated  by  this  court  in  Godfrey  v. 
Thornton,  46  Wis.  677  (1  N.  W.  362),  at  page  690,  as  fol- 
lows :  "Whatever  may  be  the  rule  concerning  the  formalities 
needed  to  bind  married  women,  there  is  no  doubt  they  may 
be  estopped  by  their  deliberate  conduct  as  well  as  any  one 
else."  This  rule  was  in  effect  applied  by  this  court  in  the 
cases  of  Nelson  v.  McDonald,  80  Wis.  606,  60  N.  W.  893; 
8.  D.  Seavey  Co.  v.  Campbell,  116  Wis.  603,  91  N.  W.  655 ; 
and  Merrell  v.  Purdy,  129  Wis.  331,  109  N.  W.  82. 

One  of  the  most  frequent  instances  of  equitable  estoppel 
is  the  estoppel  by  silence.  Quoting  from  2  Herman  on  Es- 
toppel (§  937,  p.  1062),  "He  who  is  silent  when  conscience 
requires  him  to  speak,  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  keep  silent;"  or  to  express  the 
principle  more  concretely,  "A  party  who  culpably  stands  by 
and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute 
the  fact  in  an  action  against  the  person  whom  he  has  thus 
assisted  in  deceiving."     Id.  §  943,  p.  1069. 

The  question  in  this  case  is.  Did  Mrs.  McCord  culpably 
stand  by,  knowing  that  she  was  the  lawful  wife,  and  allow 
people  to  deal  with  Mr.  McCord  and  purchase  land  of  him 
in  the  innocent  belief  that  Miss  Space  was  his  lawful  wife  ? 
That  she  stood  silently  by  for  years  and  knowingly  allowed 
McCbrd  to  hold  out  to  the  world  at  large  that  Miss  Space  was 
hia  lawful  wife,  there  can  be  no  doubt.  She  admits  this  her- 
self.    That  she  knew  he  was  transacting  business  with  oth- 
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crs,  and  business  of  some  considerable  proportions,  there  can 
be  no  doubt  She  knew  by  her  own  admission  that  a  wife 
was  obliged  to  sign  her  husband's  deeds  of  land.  She  had 
done  it  many  times  herself  while  they  were  living  together, 
and  she  admits  that  she  signed  the*  deeds  to  some  lands  in 
Shawano  a  few  years  after  MeCord's  second  marriage,  be- 
cause' the  purchaser  did  not  want  to  take  the  deeds  without 
her  signature.  It  seems  very  certain  that  she  must  have 
known  that  there  were  undoubtedly  other  transfers  of  land 
li!;  ly  at  any  time  to  be  made  by  her  husband  to  which  her 
:simiatnre  must  be  necessary  if  she  was  still  his  lawful  wife. 
^'!ie  knew  also  of  the  public  marriage  of  McCord,  of  the  ap- 
pan  nt  acceptance  by  the  people  of  Merrill  of  its  validity, 
;tnd  she  must  have  knovni  that  whenever  he  made  a  transfer 
of  Innd,  save  in  the  one  instance  above  cited,  the  second  wife 
was  undoubtedly  signing  the  deed  as  the  lawful  wife  and 
that  such  signature  was  being  accepted  as  such  by  purchasers. 
All  these  conclusions  seems  to  us  as  necessarily  resulting  from 
the  evidence.  The  defendant  was  distant  but  a  few  hours' 
ride  from  her  husband's  residence.  If  the  second  marriage 
was  a  bigamous  marriage  to  her  knowledge,  a  mere  notice  in 
the  newspaper  or  a  letter  to  a  friend  at  Merrill  would  have 
apprise  d  the  world  of  the  fact  and  put  people  dealing  with 
ilr.  McCord  on  their  guard.  But  such  a  warning  never 
came.  She  deliberately  and  consistently  held  her  peace,  and 
the  public  accepted  the  situation,  supposed  that  McCord  had 
bet  n  divorced  and  had  lawfully  remarried,  and  dealt  with 
him  and  his  apparent  wife  just  as  they  dealt  with  other  men 
and  women  living  together  in  the  ordinary  manner  as  hus- 
band and  wife  and  reputed  to  have  been  legally  married. 

This  state  of  things  had  existed  some  five  years  when 
Mr.  McCord  sold  and  transferred  an  undivided  half  of  the 
premises  to  Mr.  Wright,  who  was  found  upon  suflBcient  evi- 
dence to  be  an  innocent  purchaser.  A  year  or  so  later 
McCord,  upon  the  dissolution  of  the  copartnership,  deeded 


102         SUPREilE  COURT  OF  WISCONSIN.      [Feb. 


H.  W.  Wright  Lumber  Co.  v.  McCord,  145  Wis.  93. 


the  other  half  of  the  premises  to  Mr.  Wright,  his  second  wife 
joining  in  both  deeds.  It  appears  by  the  evidence  that  dur- 
ing the  same  time  McCord  had  platted  a  considerable  tract 
of  land  in  Merrill  into  lots  and  blocks  and  sold  the  same  to 
various  purchasers  for  building  purposes,  and  that  in  all  such 
cases  the  deeds  had  been  signed  by  the  second  wife  and  ac- 
cepted by  the  purchasers  as  perfect  conveyances.  This  fact, 
of  course,  cuts  no  figure  except  in  the  way  of  emphasizing  the 
extent  and  publicity  of  McCord's  business  transactions  and 
the  importance  of  the  present  case. 

We  cannot  resist  the  conclusion  from  these  facts  that  it 
was  the  defendant's  plain  duty  to  speak  if  she  in  fact  knew 
or  ought  reasonably  to  have  known  the  fact  that  there  was  no 
valid  divorce,  and  this  brings  us  to  the  most  delicate  question 
in  the  case.     There  was  in  fact  no  valid  divorce,  and  no  proof 
was  attempted  to  be  made  of  even  a  formal  divorce  in  any 
court  or  any  state.     Whether  the  newspaper  notice  to  which 
the  defendant  testifies  and  the  paper  which  McCord  after- 
wards threw  in  her  lap  really  emanated  from  any  court  in 
Utah  or  elsewhere  does  not  appear.     There  were  certainly  no 
proceedings  in  Wisconsin,  and  both  parties  continuously  re- 
sided in  Wisconsin,  so  it  is  clear  that  no  decree  of  any  court 
in  Utah  could  have  any  validity.     Now  it  is  claimed  by  the 
defendant  that  she  believed  that  the  supposed  divorce  was  a 
valid  divorce  and  hence  that  she  cannot  be  charged  with  the 
duty  of  proclaiming  it  invalid.     If  she  believed  it  valid  and 
her  ignorance  of  its  invalidity  was  not  culpable  under  the 
circumstances,  this  conclusion  is  doubtless  correct;  but  did 
she  believe  it  to  be  valid ?     In  the  first  jlace,  it  is  worthy  of 
remark  that  if  she  was  ignorant  her  ignorance  was  largely 
wilful  and  deliberate.     The  evidence  shows  that  she  paid  no 
attention  to  the  summons  in  the  newspaper;  she  did  not  pre- 
serve or  even  examine  the  paper  which  ]^[cCord  gave  her  and 
called  a  divorce ;  she  made  no  inquiries,  asked  no  questions, 
took  no  advice ;  but  on  her  own  statement  acquiesced  without 
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a  struggle  or  a  word  in  a  decree  which  separated  her  forever 
from  the  husband  of  her  youth  and  the  father  of  her  chil- 
dren, though  confessedly  she  had  been  a  faithful  wife  and 
given  her  husband  no  cause  for  complaint.     Apparently  she 
deliberately  determined  to  let  her  husband  go  without  objec- 
tion, whatever  the  nature  of  the  supposed  divorce  proceed- 
ings might  be.     But  it  is  very  certain  from  the  evidence  that 
she  thought  the  divorce  invalid  from  the  very  start.     She 
herself  testifies  that  she  felt  the  divorce  was  not  legal,  that  it 
seemed  to  her  that  he  had  no  right  to  marry  any  one  else,  and 
that  her  relatives  knew  that  she  thought  the  divorce  was  not 
logaL     There  is  also  evidence  by  other  parties  that  she  so 
stated  at  the  time.     This  is  partially  explained  or  modified 
by  other  testimony  given  by  her  to  the  effect  that  she  didn't 
know  but  what  his  divorce  was  legal,  and  that  she  thought  he 
wasn't  a  man  who  would  marry  again  so  openly  unless  there 
was  something  in  the  divorce.     If  the  testimony  ended  here 
it  might  be  diflScult  to  say  that  a  woman  unlearned  in  the 
law  should  be  held  to  be  charged  with  knowledge  of  the  in- 
validity of  the  supposed  divorce,  but  there  is  other  testimony 
quoted  at  length  in  the  statement  of  facts  which  seems  to  us 
quite  conclusive.     In  this  testimony  she  practically  says  that 
the  only  reason  why  she  didn't  make  him  trouble  and  insist 
on  her  rights  was  because  "he  didn't  like  the  thing  to  be  made 
public;  he  wished  I  wouldn't  do  anything;  he  might  be  ar- 
rested, in  prison,  and  didn't  want  anything  like  that  to  hap- 
pen ;  didn't  want  me  to  stir  up  scandal  or"  disgrace  our  chil- 
dren."    No  inference  is  possible  from  this  testimony  except 
the  inference  that  McCord  admitted  to  her  that  there  was  no 
valid  divorce  and  threw  himself  upon  her  mercy.     In  addi- 
tion to  this,  the  testimony  of  the  daughter  of  the  parties,  who 
was  about  thirteen  years  old  and  living  with  her  mother  at 
the  time  of  the  separation,  is  very  significant,  as  follows : 

"I  never  for  a  moment  thought  that  my  father  had  a  di- 
vorce that  could  be  legal.  .  .  •  The  common  understanding 
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at  Shawano  was  that  my  father  was  not  divorced;  I  don't 
know  as  my  mother  knew  of  that  common  understanding. 
She  never  thought  he  was  herself,  probably.  I  don't  know 
what  she  thought.  I  don't  know  that  she  ever  told  us  any- 
thing about  it;  we  may  have  simply  talked  it  as  a  matter  of 
course,  and  there  was  very  little  said." 

The  same  witness  was  later  asked,  ^TDo  you  know  why  your 
mother  made  no  objection  to  the  second  marriage  ?"  and  re- 
plied, "Well,  she  didn't  do  it  on  account  of  her  family  prin- 
cipally— ^not  of  that  temperament.  •  .  .  She  didn't  care  to 
have  any  more  publicity."  Again,  the  same  witness  said, 
when  asked  when  she  first  learned  the  facts  that  made  her 
think  her  father^s  marriage  to  Miss  Space  was  not  legal, 
^^I  knew  it  always  as  well  as  I  was  convinced  in  my  own 
mind." 

This  testimony  of  both  mother  and  daughter  bears  every 
impress  of  truth.  Fully  convinced  of  the  outrage  that  had 
been  done  to  her  as  a  wife  and  that  she  could  send  her  husband 
to  prison  for  it,  she  yet  determined  for  the  sake  of  her  fam- 
ily to  bear  the  burden  in  silence  and  make  no  complaint  It 
was  one  of  those  acts  of  seK-denial  which  women  are  fre- 
quently doing  for  the  sake  of  others  who  are  dear  to  them. 
If  McCord  himself,  the  principal  offender,  could  be  made  to 
bear  the  consequences,  and  make  good  to  the  defendant  as 
far  as  money  can  make  good,  for  her  sufferings  and  humilia- 
tion, exact  justice  would  be  done,  but  this  is  impossible. 
The  claim  here  is  against  people  innocent  of  wrong  them- 
selves, who  have  dealt  with  McCord  with  the  honest  belief 
that  his  marriage  to  Miss  Space  was  legal.  The  question  is 
one  which  is  always  difficult  and  sometimes  distressing, 
namely,  which  of  two  absolutely  innocent  parties  shall  suffer  ? 

It  appearing  to  us  clearly  that  Mrs,  McCord  was  convinced 
from  the  beginning  of  the  invalidity  of  the  supposed  divorce, 
we  think  that  the  well  understood  principles  of  estoppel  must 
be  held  to  apply.     Knowing  that  her  husband  had  publicly 
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married  another  woman,  "was  proclaiming  her  as  his  wife, 
was  transacting  business  every  day  with  people  who  supposed 
the  second  marriage  was  legal  and  valid,  she  allowed  this 
state  of  affairs  to  continue  without  a  word  of  protest.  It 
seems  to  us  she  should  then  have  spoken  if  she  would  deal 
fairly  with  her  fellowmen. 

There  are  authorities  which  hold  that  a  woman  will  not 
estop  herself  from  claiming  dower  by  silence  under  circum- 
stances somewhat  similar  to  those  present  here.  Among 
such  authorities  are  Martinis  Heirs  v.  Martin,  22  Ala.  86 ; 
Reel  V.  Elder,  62  Pa.  St.  308 ;  Cruize  v.  Billmire,  69  Iowa, 
397,  28  N.  W.  657 ;  and  Cazier  v.  Einchey,  143  Mo.  203, 
44  S.  W.  1052. 

The  greater  weight  of  recent  authority,  however,  supports 
the  position  here  taken.  De  France  v.  Johnson,  26  Fed. 
891 ;  NoHon  v.  Tufts,  19  Utah,  470,  57  Pac  409 ;  Hoig  v. 
Gordon,  17  Grant  Ch.  (Up.  Can.)  599;  Nvhn  v.  Miller,  6 
Wash.  405,  81  Pac.  1031,  84  Paa  152 ;  Sadler  v.  Niesz,  6 
Wash.  182,  81  Pac.  630,  1030;  Gilbert  v.  Reynolds,  61  111. 
513 ;  Brown  v.  Kerns,  6  Ohio  K  P.  68. 

It  follows  that  the  judgment  below  was  right  and  must  be 
affirmed. 

By  the  Court. — Judgment  affirmed. 


A  motion  for  a  rehearing  was  denied  February  21, 1911« 
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Eqgleston,  Appellant,  vs.  Swartz  and  others,  Respondents. 

Novemher  17,  1910— February  21,  1911. 

Wills:  Construction:  Life  estate  or  fee?  Validity:  Suspension  of 

power  of  alienation:  Mortgages, 

1.  A  testator  seventy-five  years  of  age,  In  falling  health,  who  by  his 

original  will  had  given  all  his  property  to  his  wife,  twelve  years 
his  Junior,  executed  a  codicil  In  which  he  devised  to  each  of  his 
four  living  children  specific  tracts  of  land,  all  "to  be  subject  to 
the  use,  occupation,  and  control  of  my  wife  .  .  .  during  the  term 
of  her  natural  life.  In  case  of  the  death  of  any  of  my  said  chil- 
dren without  Issue  remaining  alive,  the  land  .  .  .  devised  to 
him  or  her  Is  to  go  to  his  or  her  brothers  or  sisters  equally  and 
In  equal  shares,  but  In  case  of  them  having  children  then  living 
the  same  shall  go  to  and  belong  to  such  children  of  such  devisees 
respectively  In  equal  shares."  Held,  that  the  "death  of  any  of 
my  said  children,"  referred  to,  did  not  mean  death  during  the 
lifetime  of  the  testator  or  of  his  widow,  but  death  at  any  time; 
and  that  the  estate  devised  to  each  of  the  testator's  children  ter- 
minated at  his  or  her  death,  with  remainder  over  to  his  or  her 
children  then  living,  if  any,  and  If  none  then  to  his  or  her 
brothers  and  sisters. 

2.  Such  devises  did  not  suspend  the  power  of  alienation  for  more 

than  two  lives  in  being,  since  under  no  possible  contingency 
could  there  be  a  suspension  of  the  power  to  convey  any  tract  In 
fee  longer  than  during  the  life  of  the  widow  and  the  life  of  a 
child  of  the  testator. 

3.  Since  the  estate  of  testator's  children  terminated  at  death,  a  mort- 

gage executed  by  one  of  them  in  his  lifetime  was  subject  to  the 
same  limitation,  and  upon  the  death  of  such  mortgagor  the  land 
passed  to  his  children  then  living,  free  from  any  claim  of  the 
mortgagee. 
ViNJE,  J.,  Win  SLOW,  C.  J.,  and  Timlin,  J.,  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chester  A.  FowLEit,  Circuit  Judge.     Affirmed, 

This  is  an  action  to  foreclose  a  real-estate  mortgage  given 
by  Samuel  Swartz  to  secure  certain  promissory  notes.  The 
mortgage  on  its  face  attempts  to  convey  a  fee  of  the  real  es- 
tate described.     Samuel  Swartz  had  an  estate  in  these  prem- 
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ises  under  the  will  of  his  father,  Peter  Swartz.  The  charac- 
ter of  this  estate  is  an  issue  in  this  action.  Samuel  Swarti 
died  intestate,  and  the  action  is  brought  against  his  widow 
and  his  two  children  as  his  heirs  at  law.  The  children  claim 
to  be  the  owners  of  the  land  embraced  in  the  mortgage. 

The  court  found  that  the  action  was  seasonably  brought, 
that  the  notes  involved  were  given  for  a  valuable  considera- 
tion, and  that  they  had  never  been  paid. 

Besides  the  issues  thus  decided  in  plaintiff's  favor,  the  two 
children  of  Samuel  Swartz  raised  the  question  of  title,  claim- 
ing title  to  the  premises  under  the  last  will  and  testament  of 
their  grandfather,  Peter  Swartz.  By  the  original  will  of 
Peter  Swartz,  executed  June  16,  1874,  all  of  his  property  was 
given  to  his  wife.  On  May  22,  1880,  he  changed  his  will  by 
a  codicil,  bequeathing  legacies  to  certain  grandchildren  and 
making  provision  for  each  of  his  four  living  children  by  de- 
vising to  them  separately  certain  specified  tracts  of  land. 
The  provisions  appertaining  to  these  gifts  of  lands  are  alike 
in  terms  and  conditions  and  the  limitations  imposed  thereon 
apply  to  each  one.  The  following  is  the  devise  to  his  son 
Samuel,  which  is  specifically  involved  in  this  action,  the  con- 
ditions being  the  same  as  to  all  of  them : 

"I  do  give,  devise  and  bequeath  unto  my  son,  Samuel 
Swartz,  the  southwest  quarter  of  the  southwest  quarter  of  sec- 
tion !ffo.  four  and  the  west  half  of  the  northwest  quarter  of 
section  No.  nine,  all  in  said  town  of  Metomen,  county  and 
state  aforesaid, — containing  120  acres  of  land." 

These  devises  of  lands  to  the  children  are  followed  by  the 
following  provisions : 

"All  the  lands  above  devised  to  be  subject  to  the  use,  occu- 
pation and  control  of  my  wife,  Barbara  Swartz,  and  the  rents, 
issues  and  profits  thereof  to  belong  to  her  for  and  during  the 
term  of  her  natural  life." 

"In  case  of  the  death  of  any  of  my  said  children  without 
issue  remaining  alive  the  land  hereinabove  bequeathed  and 
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<Ievised  to  him  or  her  is  to  go  to  his  or  her  brothers  and  sis- 
ters equally  and  in  equal  shares,  but  in  case  of  them  having 
children  then  living  the  same  shall  go  to  and  belong  to  such 
•children  of  such  devisee  respectively  in  equal  shares." 

It  appeared  on  the  trial  that  Peter  Sv^artz  was  nearly  sev- 
enty-five years  of  age  "when  he  executed  the  codicil  to  his  will ; 
that  his  wife  was  then  sixty-two  years  of  age;  that  he  had 
been  afflicted  with  a  serious  disease  for  the  previous  seventeen 
years ;  that  he  died  the  following  January ;  that  two  of  tho 
testator's  children  were  then  dead,  having  left  children  who 
were  then  living;  that  the  four  living  children  were  all  mar- 
riedy  and  two  of  them  had  children  and  two  had  none ;  that 
his  son  Samuel  was  then  living  on  the  farm  involved  in  this 
action  but  was  estranged  from  his  wife,  and  they  had  no  chil- 
dren; that  by  another  marriage,  subsequent  to  his  father's 
death,  Samuel  Swartz  became  the  father  of  two  children  who 
survived  him  and  who  are  the  defendants  in  this  action,  with 
the  widow  of  SamueL 

The  court  construed  the  will  of  Peter  Swartz  as  giving  the 
land  in  question  to  Samuel  Swartz,  subject  to  his  mother's 
life  estate,  and  held  that  upon  death  of  Samuel  the  title  and 
interests  in  the  land  passed  in  fee  to  his  children  then  living, 
and  that  the  children  of  Samuel  Swartz  held  the  land  free 
from  any  claims  of  the  plaintiff.  Judgment  to  this  effect 
and  that  the  complaint  be  dismissed  with  costs  was  entered. 
This  is  an  appeal  from  such  judgment.  / 

For  the  appellant  there  was  a  brief  by  Carter  &  Pedrich 
and  Maiurice  McKenna,  and  oral  argument  by  Mr.  8.  M. 
Pedrick  and  Mr.  McKenna. 

For  the  respondents  there  was  a  brief  by  -Bay  Reed  and 
John  J.  Wood,  Jr.,  and  oral  argument  by  Mr.  Wood. 

The  following  opinion  was  filed  December  6,  1910: 

SiEBECKER,  J.  The  provisions  of  the  will  were  construed 
bj  the  circuit  court  as  giving  to  the  widow  of  the  testator  a 
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life  estate  and  to  each  of  his  four  children  named  in  the  will  a 
conditional  fee  terminating  at  their  death,  and  that  the  fee  so 
devised  to  his  four  children  by  the  will  passed  on  the  death  of 
either  of  them  to  such  children  of  such  devisee  as  were  then 
living,  and  in  default  of  children  to  the  brothers  and  sisters 
of  the  devisee.  This  construction  is  assailed  by  the  appellant, 
the  mortgagee  of  Samuel,  upon  the  ground  that  it  appears 
from  the  context  of  the  will  that  the  testator  intended  by  tho 
devise  in  fee  of  the  land  to  each  of  his  children,  and  in  case 
of  the  death  of  either  of  them  without  issue  to  the  other  per- 
sons designated,^  that  such  death  of  either  of  his  children 
should  refer  to  death  during  the  testator's  lifetime.  The  tes- 
tator at  the  time  of  making  these  provisions  in  his  wiU  was 
nearly  seventy-five  years  of  age,  in  failing  health;  his  wife 
was  then  living,  twelve  years  his  junior,  in  good  health ;  his 
children  were  then  occupying  the  pieces  of  land  respectively 
devised  to  them ;  and  Samuel  and  his  wife  lived  separate  and 
had  no  children.  The  provision  in  question  is  that  if  either 
of  his  children  die  "without  issue  remaining  alive,"  then  the 
land  devised  to  him  or  her  should  "go  to  his  or  her  brothers 
and  sisters  equally,"  but,  in  case  of  such  child  dying  leaving 
"children  then  living,"  it  should  go  to  such  children  in  equal 
shares.  In  both  of  these  conditions  the  testator  uses  language 
which  clearly  tends  to  show  that  he  had  in  mind  a  purpose  to 
have  his  lands  go  to  such  persons  of  the  classes  named  by  him 
as  might  be  living  when  the  contingency  happened,  namely,, 
the  death  of  either  of  his  said  children  to  whom  he  devised  the 
land.  The  phrase  "without  issue  remaining  alive,"  in  case 
of  the  death  of  either  child,  naturally  imports,  in  the  connec- 
tion in  which  it  is  used,  that  he  referred  to  their  deaths  at  any 
time.  This  phrase  points  directly  to  a  time  when  a  death  of 
either  of  the  testator's  children  might  occur.  It  is  also  more 
definite  in  import  than  the  phrase  "without  issue"  used  in 
such  connection.  This  latter  phrase,  when  so  used,  is  held 
to  apply  to  and  to  control  a  situation  as  here  presented  under 
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sec.  2046,  Stats.  (1898),  as  stated  in  Webber  v.  Webber,  108 
Wis.  626,  631,  84  K  W.  896,  namely,  "when  a  remainder 
shall  be  limited  to  take  effect  on  the  death  of  any  person  with- 
out heirs,  or  heirs  of  his  body,  or  without  issue,  the  words 
'heirs'  or  'issue'  shall  be  construed  to  mean  heirs  or  issue  liv- 
ing at  the  death  of  the  person  named  as  ancestor."  The  lat- 
ter part  of  the  clause  of  the  will  here  presented,  namely,  "but 
in  case  of  them  having  children  then  living,"  clearly  refers  to 
the  same  event,  namely,  the  time  of  death  of  either  devisee, 
and  must  be  held  to  refer  to  the  same  time  as  the  preceding 
clause.  The  import  of  this  condition  in  the  will,  when  ap- 
plied to  the  circumstances  of  the  testator  at  the  time  of  mak- 
ing it,  supports  the  claim  that  the  testator  had  no  intention  of 
declaring  that  the  contingency  upon  which  his  grandchildren 
were  to  take,  namely,  the  death  of  the  primary  devisee,  was 
a  death  of  any  of  his  children  occurring  before  his  own.  His 
expectation  of  outliving  any  of  them  seemed  slight  under  the 
circumstances,  and  he  would  naturally  not  expect  to  accom- 
plish his  object  by  making  his  own  death  the  condition  for 
transmitting  his  land.  That  this  was  his  purpose  is  empha- 
sized by  the  conditions  of  the  gift  which  includes  afterborn 
children  within  this  class.  These  features  of  the  will  are  suf- 
ficient to  show  that  the  testator  intended  to  dispose  of  his 
estate  by  giving  his  widow  the  use  and  income  thereof  during 
her  life,  and  to  each  of  his  children  a  conditional  fee  with  a 
remainder  over  to  the  children  of  each  of  such  devisees  as 
were  living  at  the  death  of  their  ancestor,  with  the  contin- 
gency, in  case  either  of  such  devisees  died  without  leaving 
any  children  surviving  him  or  her,  that  the  remainder  should 
then  go  over  to  his  or  her  brothers  and  sisters  in  equal  shares. 
Under  these  provisions  of  the  will  the  children  of  Samuel  liv- 
ing at  the  time  of  his  death  constituted  the  class  designated  in 
the  will  to  whom  was  given  the  real  estate  devised  to  Samuel. 
The  devise  to  Samuel  in  fee  was  limited  by  the  gift  over  to 
his  children,  or,  if  he  should  leave  no  children  surviving  him, 
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thon  to  his  brothers  and  sisters.  Upon  Samuers  death,  under 
the  facts  shown,  his  children  took  title  in  fee-simple  absolute 
under  the  testator's  will.  This  result  excludes  the  idea  that 
the  death  referred  to  in  the  clause  under  consideration  re- 
ferred to  a  time  within  the  life  of  the  testator's  widow,  to 
whom  was  given  the  first  life  estate  in  the  premises.  Cases 
bearing  on  the  propositions  involved  in  the  foregoing  consid- 
erations are:  Wehher  v.  Webber,  108  Wis.  626,  84  N.  W. 
896 ;  Chesterfield  v.  Hoskin,  133  Wis.  368,  113  N.  W.  647 ; 
Littlcwoocfs  Will  96  Wis.  608,  71  K  W.  10^7 ;  Lovass  v,  Ol- 
son, 92  Wis.  616,  67  N.  W.  605;  Vanderzee  v.  Slingerland, 
103  X.  Y.  47,  8  N.  E.  247 ;  Hennessy  v.  Patterson,  85  X.  Y. 
01;  Biiel  V.  Southmck,  70  N.  Y.  581;  Tyson  v.  Tyson,  96 
Wis.  59,  71  N.  W.  94. 

The  estates  created  by  the  will  do  not  suspend  the  absolute 
power  of  alienation  for  more  than  two  lives  in  being  at  the 
creation  thereof.     As  declared  in  Tyson  v.  Tyson,  supra: 

"The  principle  is  that,  in  order  to  make  the  future  estate 
valid,  the  suspension  of  tlio  power  of  alienation  must  under 
all  circumstances  terminate  at  or  before  the  termination  of 
the  second  life.  It  is  not  sufficient  that  it  may  so  happen. 
It  must  so  happen  in  every  possible  contingency." 

The  statute  is  that  "such  power  of  alienation  is  suspended 
when  there  are  no  persons  in  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed."  Sec.  24)38,  Stats.  (1808). 
Applying  these  rules  to  the  facts  of  the  instant  case,  we  find 
that  under  the  conditions  imposed  on  the  estates  in  land  by 
the  will  there  can  be  no  absolute  conveyance  of  the  fee  during 
the  life  of  Samuel,  but  that  at  his  death  suspension  of  the 
power  to  alienate  terminates  in  every  possible  contingency, 
because  those  to  whom  the  fee  is  given  take  it  subject  only  to 
a  possible  life  estate  of  the  testator's  widow.  She  and  Sam- 
uel were  the  only  two  persons  in  being  at  the  creation  of  the 
estate  in  remainder  in  fee  simple  who  had  any  interest 
in  the  land  prior  to  the  children  of  Samuel,  to  whom  was 
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given  this  future  estate,  dependent  upon  these  precedent  es- 
tates of  the  widow  and  the  son  SamueL  In  no  event,  there- 
fore, could  there  be  a  suspension  of  the  power  to  convey  this 
property  in  fee-simple  absolute  under  the  provisions  of  the 
will  for  a  longer  period  than  that  of  the  life  of  the  testator's 
widow  and  of  his  son  Samuel.  This  satisfies  the  statute  then 
in  existence.  Becker  v.  Chester,  115  Wis.  90,  91  N.  W.  87, 
650 ;  Saxton.  v.  Webber,  83  Wis.  617,  53  N.  W.  905 ;  Webber 
V.  Webber,  supra;  Nellis  v.  Nellis,  99  N.  Y.  605,  3  N.  E.  59  i 
Bv£l  V.  Sonihwick,  supra. 

The  circuit  court  awarded  the  correct  judgment. 

By  the  Court. — ^Judgment  affirmed. 

The  following  opinion  was  filed  December  10,  1910 : 

ViNjB,  J.  {dissenting),  I  am  unable  to  agree  with  the 
majority  of  the  court  in  reaching  the  conclusion  that  there 
was  only  a  life  estate  devised  to  each  of  testator's  children 
with  a  remainder  in  fee,  upon  the  death  of  the  devisee,  to  his 
issue  then  living,  if  any,  and  if  none,  then  to  his  brothers  and 
sisters,  subject,  of  course,  to  the  life  estate  of  testator's  widow. 
I  construe  the  will  to  devise  an  estate  in  fee,  subject  to  the  life 

m 

estate  of  the  widow,  to  each  of  testator's  children,  and  am  of 
the  opinion  that  the  devises  in  the  last  paragraph  of  the  will 
are  substitutionary  ones,  providing  where  the  title  shall  go  in 
the  event  a  devisee  dies  before  the  testator  does.  We  all  agree 
that  the  devises  in  the  body  of  the  will  are  absolute  and  con- 
vey the  fee  unless  a  contrary  intent  appears  from  the  last  two 
paragraphs  thereof  taken  in  connection  with  the  circum- 
stances under  which  the  will  was  made. 

Sec.  2206,  Stats.  (1898),  provides  that  "every  grant  of 
lands  or  any  interest  therein  shall  pass  all  the  estate  or  in- 
terest of  the  grantor  unless  the  intent  to  pass  a  less  estate  or 
interest  shall  appear  by  express  terms  or  be  reasonably  im- 
plied in  the  terms  of  such  grant."     This  section  has  been  held 
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applicable  to  wills  {Baker  v.  Estate  of  McLeod,  79  Wis.  534, 
48  N.  W.  657),  and  it  must  be  deemed  at  least  equivalent  to 
a  rule  of  construction,  raising  a  presumption  tbat  the  whole 
title  passes  where  an  intent  to  pass  a  less  estate  does  not  ap- 
pear by  express  terms  or  is  not  necessarily  implied  in  the 
terras  of  the  grant.  It  cannot  be  said  that  the  intent  to  pass 
less  than  the  fee  appears  by  express  terms  in  the  wiU  under 
consideration!.  Neither  is  it  necessarily  implied  in  the  terms 
thereof;  for  it  is  a  familiar  rule  of  construction  of  wills  that 
where  there  is  an  absolute  devise  to  one,  and  in  the  event  of 
his  death  without  issue,  to  another,  it  means  a  death  before 
that  of  testator.  In  other  words,  it  is  only  a  substitutionary 
devise,  and  if  the  first  devisee  survives  the  testator  he  takes 
the  fee.  Lovass  v.  Olson,  92  Wis.  616,  67  N.  W.  605 ;  Fow- 
ler V.  Ingersoll  127  N.  Y.  472,  478,  28  N.  E.  471 ;  2  Jarman, 
Wills  (5th  ed.)  759.  True,  as  stated  in  Kom  v.  Friz,  128 
Wis.  428,  107  N.  W.  659,  this  is  but  a  rule  of  construction, 
and  "yields  readily  to  anything  in  words  or  context  to  indi- 
cate a  different  intention  of  the  testator."  But  the  diflSculty 
is  there  seems  to  be  nothing  in  this  will  in  "words  or  context" 
to  indicate  a  different  intention  on  his  part.  For  that  reason 
recourse  is  had,  and  properly  so,  to  facts  outside  tiie  instru- 
ment itself  to  support  the  construction  placed  upon  the  will 
by  the  court.  It  is  said  the  testator  was  old  and  afflicted  with 
an  incurable  disease,  while  his  children  were  in  good  health 
and  likely  to  survive  him,  and  hence  he  could  not  have  meant 
their  death  before  his  own.  But  he  had  already  suffered  sev- 
enteen yeara  from  his  incurable  disease.  Who  could  tell  how 
much  longer  he  might  suffer,  or  who  could  tell  where  death 
might  first  strike  ?  Our  tenure  of  life,  be  we  old  or  young, 
sick  or  well,  is  so  uncertain  that  it  need  create  no  surprise  to 
find  even  an  infirm  man  seventy-five  years  of  age  contemplate 
the  contingency  that  he  may  survive  some  of  his  children  and 
make  suitable  provision  therefor.  Indeed,  it  seems  far  less 
surprising  than  that  a  father  should^  without  any  apparent 
VOUU6-8 
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reason  whatsoever,  be  willing  to  place  the  fee  title  in  his 
minor  grandchildren,  but  be  unwilling  to  trust  any  one  of  his 
four  adult  children  therewith — ^unless  it  go  to  them  after  a 
brother  or  sister  has  died  without  issue.  In  that  event  they 
take  the  fee.  Can  it  be  seriously  maintained  that  the  testator 
intended  such  an  anomalous  result  t  Let  us  see  what  may 
be  the  consequences  of  such  a  construction.  If  one  child  dies 
without  issue  the  others  take  the  fee.  If  another  dies  with- 
out issue,  the  land  received  from  the  father  through  the  first 
child  does  not  pass  to  the  survivors,  while  that  devised  di- 
rectly to  him  does  pass.  It  seems  incredible  that  the  testator 
should  have  contemplated  and  intended  such  a  result.  There 
is  consistency  in  devising  a  life  estate  to  one  and  remainder 
in  fee  to  another,  but  there  is  none  in  devising  a  life  estate 
to  a  class  absolutely  and  a  fee  to  the  same  class  contingently, 
and  the  testator  should  not  be  charged  with  such  inconsistency 
unless  the  language  used  by  him  is  incapable  of  any  other  con- 
struction. If  his  scheme  had  been  to  give  his  children  a  life 
estate  only  and  his  minor  grandchildren  the  fee,  he  would 
have  provided  that  in  the  event  of  the  death  of  any  child  with- 
out issue  the  fee  should  go  to  the  surviving  grandchildren  in- 
stead of  to  the  surviving  brothers  and  sisters.  It  appears 
that  he  was  fully  capable  of  unmistakably  devising  a  life  es- 
tate by  will,  for  he  did  so,  in  apt  words,  to  his  widow.  He 
could  have  done  it  just  as  easily  and  clearly  to  his  children. 
He  did  not,  and  as  I  believe,  because  he  did  not  intend  to 
do  so. 

For  these  reasons  I  am  unable  to  persuade  myself  that  the 
testator  by  the  last  paragraph  in  the  will  intended  to  cut 
down  the  estate  already  granted  to  his  children  from  a  fee  to 
a  mere  life  estate ;  but  that,  on  the  other  hand,  out  of  extra 
caution  perhaps,  he  added  substitutionary  devises  so  that  if 
any  devisee  should  die  before  he  did  the  will  would  dispose  of 
the  share  of  the  real  estate  devised  to  him. 
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I  agree  with  the  ooxirt  in  holding  that  the  will  does  not  vio* 
late  the  rule  against  perpetuities. 

WiNSLOW,  C.  J,     I  concur  in  the  viewB  of  Mr.  Justice 

ViNJE. 

Timlin,  J.  I  concur  in  this  dissent  rather  than  in  the  ma- 
jority opinion.  I  have,  however,  reasons  for  my  dissent  not 
herein  expressed* 

A  motion  for  a  rehearing  was  denied  February  21, 1911« 


Tasse,  Appellant,  vs.  Kindt,  Respondent 

Novemher  19,  ISlO—Fehruary  21, 1911. 

ReaUestate  "brokers:  Middlemen:  OammisHona  from  both  parties. 

A  broker  who  undertakes  merely  to  procure  a  purchaser  for  land  at 
a  price  fixed  by  the  seller  is  in  reality  only  a  middleman  and  is 
entitled  to  the  agreed  commission  for  such  service  even  though, 
by  an  agreement  unknown  to  the  seller,  he  is  also  to  receive  a 
commission  from  the  purchaser.    Siebeckeb,  J.,  dissents. 

ApptcaTi  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Tueneb,  Circuit  Judge.     Reversed, 

This  action  was  brought  to  recover  a  commission  of  $400 
for  services  rendered  by  plaintiff  in  procuring  for  the  defend- 
ant a  purchaser  of  certain  real  estate  owned  by  the  defendant. 
The  defendant  denied  generally  the  allegations  of  the  com- 
plaint. The  action  was  here  on  a  former  appeal.  125  Wis. 
631,  104  N.  W.  708.  The  case  was  again  tried  in  the  court 
below  and  the  following  verdict  returned : 

"(1)  Was  it  agreed  between  the  plaintiff  and  defendant  on 
or  about  August  15^  1899^  that  if  a  purchaser  of  the  defend* 


116         SUPKEME  COURT  OF  WISCONSIN.      [Feb. 


Taese  v.  Kindt,  145  Wis.  115. 


ant's  eleven  acres  should  be  procured  by  the  plaintiff  at  the 
highest  price  obtainable  and  satisfactory  to  said  defendant, 
that  the  defendant  would  pay  the  plaintiff  two  per  cent,  com- 
mission upon  the  amount  obtained  ?     A.  Yes. 

"(2)  If  you  answer  TTes'  to  question  No.  1,  then  answer: 
Was  such  agreement  modified  on  or  about  August  20,  1902, 
by  the  defendant  fixing  the  price  at  which  the  plaintiff  should 
offer  said  property,  being  a  tract  of  ten  acres,  at  $2,000  per 
acre?     A,  Yes. 

"(3)  Was  said  eleven  acres  sold  by  defendant  to  Head  and 
Neacy  as  an  entire  piece,  and  at  the  uniform  price  of  about 
$1,909.09  per  acre  ?    A.  Yes. 

"(4)  Did  said  plaintiff  procure  Head  and  Neacy  as  pur- 
chasers for  ten  acres  of  said  property  ready,  willing,  and  able 
to  purchase  said  ten  acres  at  $2,000  per  acre  t     A.  Yes. 

"(5)  Did  the  plaintiff,  prior  to  August  20,  1902,  accept 
employment  at  compensation  from  T.  J.  Neacy  and  Walter 
Kead  to  purchase  the  property  mentioned  in  the  complaint 
from  the  defendant  for  them  ?     A.  Yea. 

"(6)  If  you  answer  question  No.  5  TTes,*  then  answer: 
Did  the  plaintiff  inform  the  defendant  that  he  had  an  agree- 
ment with  Read  amd  Neacy  to  receive  a  commission  from 
them  for  negotiating  the  sale  with  the  defendant  ?     A.  No. 

"(7)  If  you  answer  'Yes'  to  question  No.  5,  did  such  em- 
ployment continue  until  about  September  10,  1902  ?     A.  No. 

"(8)  Was  the  plaintiff  in  the  employ  of  both  Eead  and 
Neacy  and  the  defendant  at  the  time  he  was  endeavoring  to 
effect  a  purchase  and  sale  of  the  property  %     A.  No. 

"(9)  If  the  court  shall  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover,  at  what  sum  do  you  assess  his  damages  ? 
A.  To  be  decided  by  the  court." 

Both  parties  moved  for  judgment  on  the  verdict.  The  mo- 
tion of  the  defendant  for  judgment  on  the  verdict  also  in- 
cluded a  motion  that  the  answer  of  the  jury  to  the  first  ques- 
tion of  the  special  verdict  be  changed  from  Yes  to  No ;  that 
the  answer  of  the  jury  to  the  second  question  be  changed  from 
Yes  to  No;  that  the  answer  of  the  jury  to  the  fourth  question 
be  changed  from  Yes  to  No ;  that  the  answer  of  the  jury  to 
the  seventh  question  be  changed  from  No  to  Yes;  and  that 
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the  answer  of  the  jury  to  the  eighth  question  be  changed  from 
Xo  to  Yea.  On  such  motion  the  court  changed  the  answer  to 
the  seventh  question  from  No  to  Yes,  and  the  answer  to  the 
eighth  question  from  No  to  Yes,  and  denied  defendant's  mo- 
tion to  change  answers  to  other  questions  in  the  special  ver- 
dict. The  court  denied  plaintiff's  motion  for  judgment  on 
the  verdict^  and  ordered  judgment  in  favor  of  the  defend- 
ant dismissing  the  plaintiff's  complaint  with  costs.  Judg- 
ment was  entered  accordingly,  from  which  this  appeal  was 
taken. 

Fred  Doering,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
/.  M.  Clarke. 

The  following  opinion  was  filed  December  6,  1910 : 

Eebwin,  J.  By  the  answers  to  the  first,  second,  and 
fourth  questions  of  the  special  verdict  as  found  by  the  jury, 
which  the  court  below  refused  to  change,  it  is  established  that 
it  was  agreed  between  plaintiff  and  defendant  on  or  about 
August  15,  1899,  that  if  a  purchaser  of  the  defendant's 
eleven  acres  should  be  procured  by  the  plaintiff  at  the  highest 
price  obtainable  and  satisfactory  to  the  defendant,  the  defend- 
ant would  pay  plaintiff  two  per  cent  of  the  amount  obtained 
as  commission,  and  that  this  agreement  was  modified  on  or 
about  August  20,  1902,  by  the  defendant  fixing  the  price  at 
which  the  plaintiff  should  offer  defendant's  property,  being 
a  tract  of  ten  acres,  at  $2,000  per  acre,  and  that  the  plaintiff 
did  procure  purchasers  for  said  ten  acres  who  were  ready, 
willing,  and  able  to  purchase  the  same  at  $2,000  per  acre. 
These  findings  of  the  jury  are  supported  by  the  evidence,  and 
alone  are  sufficient  to  entitle  the  plaintiff  to  recover  inde- 
pendent of  other  findings  in  the  special  verdict,  under  the 
established  rule  of  this  court.  KUpinski  v.  Bishop,  143 
Wis.  390,  127  N.  W.  974;  Donohue  v.  Padden,  93  Wis.  20, 
66  N.  W.  804;  Barry  v.  Schmidt,  67  Wis.  172,  15  N.  W. 
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24  J  Slewart  v.  Mather^  32  Wis.  344,  355;  Orton  v.  Scofield, 
61  Wis.  382,  21  N.  W.  261.  Under  the  modified  contract, 
as  found  by  the  jury,  the  contract  of  the  plaintiff  with  the 
defendant  was  a  specific  one,  namely,  to  procure  a  purchaser 
able,  ready,  and  willing  to  pay  $2,000  per  acre  for  ten  acres 
of  the  land.  The  price  was  fixed  by  the  defendant  and  the 
services  to  be  performed  specific,  upon  the  performance  of 
which  plaintiff  was  entitled  to  his  compensation.  The  fact 
that  plaintiff  had  a  contract  with  the  purchaser  for  a  commis- 
sion in  no  manner  conflicted  with  his  duty  to  the  defendant. 
This  rule  is  recognized  by  this  court  in  the  cases  above  cited 
as  well  as  by  other  courts.  Mnilen  v.  Keetzleb,  7  Bush,  253 ; 
Rupp  V.  Sampson,  16  Gray,  398.  Of  course  if  the  plaintiff 
occupied  a  position  which  required  diligence  in  obtaining  as 
high  a  price  for  the  defendant's  land  as  possible,  or  if  the 
contract  between  the  parties  were  such  as  to  render  the  con- 
tract of  the  plaintiff  with  the  purchaser  at  variance  with  his 
duty  to  the  defendant,  a  very  different  question  would  be 
presented.  Both  contracts  could  not  stand  together,  because 
the  two  engagements  would  be  inconsistent  This  rule  was 
aptly  stated  by  this  court  on  the  former  appeal  (125  Wis. 
631,  104  N.  W.  703),  at  page  633: 

"An  agent  who  undertakes  the  duty  of  making  a  sale  for 
another,  or  performing  a  duty  in  that  connection  involving 
diligence  in  promotion  of  the  employer's  interest,  cannot  re- 
cover commission  if,  without  the  seller's  knowledge,  he  also 
be  employed  upon  compensation  to  work  in  the  interest  of 
the  purchaser." 

This  rule  is  relied  upon  by  counsel  for  respondent  on  this 
appeal,  but  it  is  inapplicable.  On  the  former  appeal  there 
was  a  general  verdict,  and  the  jury  might  well  have  found 
under  the  original  contract  that  the  plaintiff  was  to  procure 
a  purchaser  at  the  best  price  obtainable,  and  of  course  under 
such  an  agreement  plaintiff  could  not  accept  compensation 
from  the  purchaser  and  at  the  same  time  recover  from  the 
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seller.  But  in  the  present  ease  the  jury  found  specifically 
that  the  original  contract  had  been  modified,  and  that  the 
defendant  had  fixed  his  own  price  at  $2,000  per  acre,  and  the 
only  duty  which  plaintiff  owed  defendant  was  to  produce  a 
purchaser  able,  ready,  and  willing  to  pay  $2,000  per  acre. 
\Mien  he  had  done  this  ho  had  performed  his  contract  with 
defendant,  and  was  entitled  to  his  commission  regardless  of 
any  contract  which  he  had  with  the  purchaser.  Kilpinski 
V.  Bishop,  supra;  Donohve  v.  Padden,  supra.  Where  the 
character  of  the  employment  of  the  agent  is  such  that  com- 
pensation from  the  purchaser  cannot  affect  his  fidelity  in  the 
performance  of  his  duty  to  the  seller,  as  for  example  where 
ho  is  a  mere  middleman,  or  employed  only  to  produce  a  pur- 
chaser at  a  fixed  price,  the  rule  that  he  cannot  act  for  both 
parties  does  not  apply.  Tasse  v.  Kindt,  125  Wis.  631,  104 
iN".  W.  703.  It  follows,  therefore,  that  the  fact  found  by  the 
jury  to  the  effect  that  prior  to  August  20,  1902,  plaintiff  ac- 
cepted employment  at  compensation  from  Neacy  and  Read 
is  not  material,  since  under  his  specific  contract  with  the  de- 
fendant, as  found  by  the  jury,  he  was  at  liberty  to  do  so. 
The  distinction  is  clearly  drawn  in  the  decisions  in  this  court 
heretofore  referred  to.  In  Stewart  v.  Mather,  32  Wis.  344, 
at  page  355,  Chief  Justice  Dixon,  speaking  for  the  court, 
said: 

"A  broker  whose  undertaking  merely  is  to  find  a  purchaser 
at  a  price  fixed  by  the  seller,  or  at  a  price  which  shall  be  sat- 
isfactory to  the  seller  when  he  and  the  purchaser  meet,  is  in 
reality  only  a  Middleman,'  whose  duty  is  performed  when 
the  buyer  and  seller  are  brought  together,  and  as  to  whom  the 
policy  of  the  law  which  excludes  double  compensation  has 
been  considered  inapplicable." 

To  the  same  effect  is  the  late  case  of  KilpinsTci  v.  Bishop, 
143  Wis.  390,  127  N.  W.  974.  It  follows,  therefore,  that 
changing  the  answers  to  questions  7  and  8  from  No  to  Yes 
in  no  way  affected  the  plaintiff's  right  to  recover,  therefore 
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the  court  should  have  ordered  judgment  in  favor  of  the 
plaintiff  upon  the  verdict. 

By  the  Covrt. — The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  the  court  below  to  render 
judgment  for  the  plaintiff. 

The  following  opinion  was  filed  December  10,  1910 : 

SiEBECKEE,  J.  {dissenting).  The  court  holds  that  the 
plaintiff  is  entitled  to  recover  upon  the  verdict  as  constituted 
after  the  trial  court  changed  the  jury's  findings  to  questions 
7  and  8.  The  decision  is  based  on  the  idea  which  is  ex- 
pressed in  the  opinion  as  follows : 

"The  defendant  had  fixed  his  own  price  at  $2,000  per  acre, 
and  the  only  duty  which  plaintiff  owed  defendant  was  to 
produce  a  purchaser  able,  ready,  and  willing  to  pay  $2,000 
per  acre.  When  he  had  done  this  he  had  performed  his  con- 
tract with  defendant,  and  was  entitled  to  his  commission  re- 
gardless of  any  contract  which  he  had  with  the  purchaser." 

This  decision,  in  my  opinion,  disregards  the  cardinal  in- 
gredient of  agency  that  in  case  the  agent's  duties  to  the  seller, 
under  a  contract  like  the  one  involved  here,  conflict  with 
those  of  the  buyer,  it  is  illegal.  The  rule  of  law  is  that  an 
agent  employed  by  the  owner  of  real  estate  to  sell  the  same 
cannot  accept  employment  from  a  prospective  purchaser 
thereof  if  the  duties  of  such  employments  conflict.  The 
rule  is  founded  on  the  accepted  judgment  of  mankind,  and 
is  based  on  the  idea  that  a  person  cannot  faithfully  serve  two 
masters  at  the  same  time  when  the  duties  toward  the  two  are 
necessarily  antagonistic.  The  result  of  the  adjudications  on 
the  subject  is  well  expressed  and  formulated  as  follows : 

"One  who  employs  a  broker  to  find  a  customer  to  exchange 
real  estate  with  him  has  the  right  to  assume  that  he  is  acting 
solely  in  his  interest,  and  is  not  to  receive  a  commission  from 
the  customer.  If  the  one  principal  employing  him  knows 
that  he  is  employed  by  the  other  principal,  then  both  he  and 
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the  broker  are  guilty  of  wrong  committed  against  the  other 
principal,  and  the  law  will  not  enforce  an  executory  contract 
entered  into  in  fraud  of  the  rights  of  the  first  employer.  .  .  . 
'The  transaction  itself  is  void  as  against  public  policy  and 
good  morals,  and  both  parties  thereto  being  in  pari  delicto, 
the  law  will  leave  them  as  it  finds  them/''  2  Clark  & 
Skyles,  Agency,  §  765  (a). 

I  cannot  conceive  how  the  duties  of  plaintiff  under  the  re- 
spective employments  of  defendant  and  the  purchasers  can 
be  treated  as  not  conflicting.     It  was  declared  by  this  court : 

"When  an  agent  is  thus  employed  by  one  party  to  sell  and 
by  the  other  to  purchase,  and  is  vested  with  any  discretion 
in  the  negotiation,  his  duties  are  in  conflict  and  in  respect  to 
adverse  interests,  and  he  cannot  fairly  serve  both  parties.'' 
Barry  v.  Schmidt,  67  Wis.  172,  15  N.  W.  24;  StewaH  v. 
Mather,  32  Wis.  344;  Meyer  v.  Hanchett,  43  Wis-  246; 
Mechem,  Agency,  §  972. 

The  only  permissible  exception  to  such  double  employment 
is  when  the  agent  is  acting  as  a  middleman,  and  is  upon  the 
ground  that  in  this  relation  he  contracts  to  exercise  his  skill 
and  influence  for  both  parties  for  bringing  them  together,  but 
that  he  is  indifferent  between  them  as  to  the  negotiations. 
Tasse  v.  Kindt,  125  Wis.  631,  104  N.  W.  703,  and  cases 
cited  above.  I  am  unable  to  agree  to  the  opinion  that  the 
subsequent  employment  of  the  plaintiff  by  Neacy  and  Read, 
which  was  unknown  to  the  defendant,  made  plaintiff  a  mid- 
dleman between  them  and  the  defendant.  Plaintiff's  em- 
ployment by  the  purchasers  was  to  negotiate  in  their  interest 
and  against  that  of  the  defendant  for  a  reduction  of  the  price 
of  defendant's  land  to  less  than  the  $2,000  per  acre  which  he 
had  agreed  to  obtain  for  the  defendant.  These  two  employ- 
ments necessarily  put  the  plaintiff  in  a  position  wherein  he 
was  to  use  his  skill  and  influence  to  promote  the  adverse  and 
conflicting  interests  of  his  two  employers.  This  he  could  not 
legally  da  The  fact  that  the  defendant  demanded  a  fixed 
price  and  that  plaintiff  claims  to  have  obtained  it  finally. 
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does  not  purge  his  double  employment  of  its  inherent  ille- 
gality. 

I  am,  however,  of  the  view  that  the  trial  court  was  not 
warranted  under  the  evidence  in  changing  the  answers  to 
questions  7  and  8  of  the  special  verdict,  and  that  the  verdict 
of  the  jury  should  have  been  approved.  Such  verdict  would 
entitle  plaintiff  to  recover,  for  his  employment  by  the  pur- 
chasers had  wholly  ceased  before  he  made  the  special  con- 
tract with  the  defendant  in  August,  1902,  under  which  the 
jury  found  that  he  secured  the  purchasers  at  the  stipulated 

price. 

A  motion  for  a  rehearing  was  denied  February  21,  1911» 


Damman,  Appellant^  vs.  Damman,  KespondentL 

9 
■ 

Vwemter  19,  IdKh—February  Bl,  1911. 

Appeal:  Revieto:  Lack  of  specific  findings:  Reversal:  New  trial:  Evi- 
dence: Divorce. 

1.  Failure  of  the  trial  court  to  make  such  findings  of  fact  as  are  re- 

quired by  sec.  2863,  Stats.  (1898),  Is  error,  but  does  not  neces- 
sarily lead  to  reversal. 

2.  General  findings  of  the  trial  court  are  not  within  the  rule  that  the 

decision  of  such  court  with  respect  to  disputed  matters  of  fact 
will  not  be  disturbed  on  appeal  unless  against  the  clear  pre- 
ponderance of  the  evidence. 

3.  In  the  case  of  general  findings  the  appellate  court  may  affirm  the 

judgment  if  clearly  supported  by  preponderance  of  the  evidence; 
reverse  it  if  not  so  supported,  ordering  judgment  in  accordance 
with  what  appears  to  be  the  preponderance;  or,  if  that  course 
seems  to  present  peril  of  injustice,  may  remand  for  further  trial 
and  findings. 

4.  A  divorce  action  in  which  many  witnesses  testified  on  each  side 

and  the  conflict  in  their  testimony  was  such  as  hardly  to  be  ac- 
counted for  except  on  the  theory  that  those  on  the  one  side  or 
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the  other  were  lying,  is  held  to  be  a  case  in  which  this  court 
should  have  the  full  benefit  of  specific  findings  by  the  trial  court, 
and  should  not  attempt  to  determine,  in  the  first  instance,  from 
the  printed  record  whether  or  not  the  preponderance  of  evidence 
sustains  the  judgment 

Appeai,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwiq,  Circuit  Judge.     Reversed. 

This  is  an  action  for  divorce.  The  complaint  charges  the 
defendant  with  cruel  and  inhuman  treatment  of  the  plaint- 
iff, and  alleges  coarseness  and  vulgarity  on  the  part  of  the  de- 
fendant, that  she  associates  with  low  characters  and  attends 
questionable  places,  but  does  not  charge  actual  adultery.  The 
answer  is  a  general  denial^  with  countercharges  of  the  same 
general  character  against  the  plaintiff.  At  the  dose  of  the 
testimony  the  court  said : 

"The  first  principle  governing  the  law  of  equity  cases,  and 
particularly  divorce  cases,  is  this,  that  the  party  seeking  re- 
lief must  come  into  court  with  clean  hands.  This  is  not  such 
a  case.  Further  comment  by  the  court  is  not  necessary. 
The  divorce  is  denied.'' 

The  court  found  that  the  parties  were  husband  and  wife; 
the  age  of  die  respective  parties;  the  fact  that  they  had  re- 
sided within  the  state  for  more  than  one  year  before  the  ac- 
tion was  begun,  and  that  no  issue  resulted  from  the  marriage. 
The  court  further  found  that  the  plaintiff  'Tias  not  shown 
himself  entitled  to  a  divorce  and  has  not  come  into  equity 
with  dean  hands^  and  the  complaint  is  therefore  dismissed." 
From  the  judgment  entered  upon  the  findings  the  plaintiff 
appeals,  and  assigns  substantially  two  groimds  of  error: 
(1)  The  judgment  should  be  reversed  because  the  court 
failed  to  make  specific  findings  of  fact  (2)  If  the  plaintiff 
was  guilty  of  misconduct  his  lapses  had  been  condoned  by 
the  defendant 

Andrew  Oilbertson,  for  the  appellant. 

W.  H.  Timlin,  Jr.,  and  Patrick  ^Y.  Dean,  for  the  respond- 
ent 
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The  following  opinion  was  filed  December  6,  1910 : 

Babnes,  J.  The  first  question  we  are  called  upon  to  con- 
sider is  whether  the  judgment  should  be  reversed  because  of 
the  failure  of  the  trial  court  to  make  specific  findings  of  fact 
•covering  the  controverted  questions  which  were  litigated. 
Sec.  2863,  Stats.  (1898),  requires  the  trial  judge  to  state  in. 
his  decision  the  facts  found  by  him.  That  the  convenience 
of  this  court  would  be  subserved  by  complying  with  the  statute 
in  regard  to  making  specific  findings  is  obvious.  That  the 
interests  of  litigants  may  suffer  in  consequence  of  failure  to 
make  such  findings  should  be  just  as  obvious  to  those  familiar 
with  our  decisions  upon  the  subject.  The  cases  wiU  be 
found  cited  in  Young  v.  Miner,  141  Wis.  601,  504,  124  IT. 
■W.  660;  Farmer  v.  St.  Croix  P.  Co.  117  Wis.  76,  93  K  W. 
830;  and  Brown  v.  Oriswold,  109  Wis.  275,  85  N.  W.  363. 
"The  latest  case  bearing  upon  the  subject  is  Jansen  v.  Huerth, 
143  Wis.  363,  127  N.  W.  945;  and  this  case,  as  well  as 
Clomit  V.  John  Arpin  L.  Co.  130  Wis.  258,  110  N.  W.  222, 
.and  Brown  v.  Oriswold,  supra,  furnish  instances  where  judg- 
ments were  reversed  largely  because  of  the  failure  of  the 
•court  to  make  specific  findings. 

It  has  frequently  been  held  that  while  it  is  error  not  to 
make  such  findings  as  are  required  by  sec  2863,  Stats. 
(1898),  it  is  not  necessarily  reversible  error,  but  that  general 
findings  are  not  within  the  rule  that  the  decision  of  the  trial 
<50urt  with  respect  to  disputed  matters  of  fact  will  not  be  dis- 
turbed on  appeal  unless  against  the  clear  preponderance  of 
the  evidence.  Chippewa  B.  Co.  v.  Durand,  122  Wis.  85,  99 
N.  W.  603;  Farmer  v.  St.  Croix  P.  Co.  117  Wis.  76,  81,  93 
N.  W.  830,  and  cases  cited ;  Closuit  v.  John  Arpin  L.  Co., 
supra. 

The  latter  case  presents  as  clearly  and  definitely  as  any 
the  attitude  of  this  court  toward  general  findings.  It  is  said 
that  such  findings  leave  the  court  in.  a  predicament  where  it 
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may  pursue  one  of  three  courses :  "To  affirm  the  judgment  if 
clearly  supported  by  preponderance  of  the  evidence;  to  re- 
verse if  not  so  supported,  ordering  judgment  in  accordance 
with  what  appears  to  this  court  to  be  the  preponderance ;  or^ 
if  that  course  seems  to  present  peril  of  injustice,  to  remand 
for  further  trial  and  findings." 

Naturally,  if  this  court  undertakes  to  determine  which 
way  the  evidence  preponderates,  it  must  take  the  testimony 
as  it  finds  it  in  the  printed  record,  and  very  often  this  can- 
not be  done  with  safety.  The  case  before  us  presents  a  sit-^ 
nation  where  there  is  a  conflict  in  the  evidence  of  such  a  char- 
acter that  it  is  hardly  possible  to  account  for  it  on  any  other 
hypothesis  than  that  the  witnesses  on  the  one  side  or  the 
other  were  lying.  It  may  well  be  that  they  were  doing  so  on 
both  side&  It  is,  of  course,  axiomatic  that  the  preponder- 
ance of  the  evidence  in  a  case  does  not  necessarily  rest  in 
favor  of  the  party  who  has  produced  the  greatest  number  of 
witnesses  to  testify  to  essential  facts.  The  looks,  the  voice, 
the  attitude,  the  general  demeanor  of  a  witness  may  convince 
a  trial  court  that  he  is  untruthful,  while  the  printed  record 
may  put  his  testimony  in  as  favorable  a  light  before  thi» 
court  as  that  of  a  witness  in  whose  candor  and  honesty  the 
trial  court  justly  and  properly  placed  implicit  reliance.  So- 
the  cases  are  not  numerous  in  which  this  court  may  in  effect 
perform  the  functions  of  a  trial  court  in  weighing  evidence 
and  determining  where  the  preponderance  rests. 

A  goodly  part  of  the  evidence  in  the  case  before  us  was 
given  by  moral  degenerates.  A  large  number  of  witnesses 
were  sworn  on  either  side  and  there  was  much  conflict  in  the 
testimony  on  material  points.  The  case  is  essentially  one 
where  this  court  is  entitled  to  the  full  benefit  of  specific  find- 
ings by  the  trial  court,  to  the  end  that  we  may  know  what  hi& 
views  are  on  the  essential  questions  that  were  litigated.  We 
do  not  think  it  is  one  where  this  court  can  or  should  attempt 
to  determine  from  the  record  whether  the  conclusion  of  the 
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trial  court  is  supported  by  the  mere  preponderance  of  the 
evidence  or  not.  The  case  presents  the  third  situation  re- 
ferred to  in  Closuit  v.  John  Arpin  L.  Co.,  supra.  We  can 
well  believe  that  the  trial  court  was  thoroughly  nauseated 
with  the  disgusting  character  of  the  evidence  presented,  and 
that  the  case  was  therefore  summarily  disposed  of.  But 
either  of  the  parties  had  the  lawful  right  to  appeal  to  this 
court  from  an  adverse  judgment,  and  to  have  the  case  fully 
and  fairly  considered  in  this  court,  and  to  give  it  such  con- 
sideration it  is  essential  that  specific  findings  of  fact  be  made 
covering  the  material  controverted  issues  in  the  case. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  the  trial 
court  to  take  further  evidence  in  the  case,  if  it  be  deemed 
necessary  or  advisable  so  to  do,  and  to  make  findings  of  fact 
and  conclusions  of  law  upon  the  evidence  before  it)  in  ac- 
cordance with  the  requirements  of  sea  2863,  Stats.  (1898). 

TiMTJN,  J.,  took  no  part 

The  respondent  moved  that  the  mandate  be  modified  so 
that  the  reversal  should  be  without  costs.  The  motion  was 
granted  February  21,  1911. 


PoBTMAW,  Bespondent,  vs.  Cappoh-,  Appellant 

November  19, 1910-~February  2U  1911, 

Master  and  seroant:  Injury:  Defective  machinery:  Accident: Evidence. 

In  an  action  for  Injuries  to  a  servant,  caused  by  a  dowel  pointer 
flying  from  the  machine  at  which  he  was  working,  the  evidence 
Is  held  to  show  that  the  tool  did  not  fly  from  the  machine  be- 
cause of  any  Improper  construction  or  want  of  repair  thereof; 
that  plaintiff's  claim  that  the  nut  which  secured  the  tool*  after 
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being  screwed  on  tight,  came  off  during  the  operation  of  the  ma- 
chine, was  not  supported  by  the  evidence  and  was  contrary  to 
physical  laws;  and  that,  even  if  it  were  conceded  that  the  nut 
did  come  off,  it  was  a  pure  accident,  for  which  defendant  was 
not  responsible. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
<3ouiity:  Obben  T.  WrLLiAMS,  Circuit  Judge,     Reversed. 

Action  for  personal  injuries.  Plaintiff  was  twenty-four 
years  old  and  a  carpenter  by  trade,  of  foreign  birth,  having 
been  in  this  country  but  three  and  one-half  years,  could  not 
speak  English,  and  was  unfamiliar  with  machinery.  De- 
fendant was  the  owner  of  a  factory  wherein  were  operated 
•certain  machines  in  connection  with  his  business  of  manufac- 
turing sash,  doors,  cabinets,  and  window  frames.  Plaintiff 
was  employed  by  the  defendant  on  the  10th  day  of  May, 
1907,  and  did  various  work  about  the  factory.  About  a 
month  after  he  was  employed,  at  the  direction  of  defendant 
plaintiff  was  set  to  work  at  what  is  called  a  "dowel  machine," 
designed  and  operated  for  the  purpose  of  trimming  the  edges 
or  ends  off  of  dowels  or  small  pieces  of  wood,  and  had  worked 
at  it  about  three  hours  two  or  three  days  before  the  accident. 
The  machine  consisted  of  a  piece  of  shafting  of  iron  or  steel, 
resting  on  a  wooden  framework  about  four  feet  above  the 
floor.  At  one  end  of  the  shaft  was  a  round  opening  a  little 
less  than  one-half  inch  in  diameter,  extending  into  the  shaft 
to  a  depth  of  two  inches  from  the  end.  The  diameter  of  the 
hole  increased  slightly  with  its  depth;  that  is,  the  diameter 
was  larger  at  the  inner  end  of  the  hole  than  at  its  opening  at 
the  end  of  the  shaft  There  were  four  slits  in  the  end  of 
the  shaft  about  one-sixteenth  of  an  inch  wide,  extending  in 
as  far  as  the  hole,  thus  dividing  it  into  four  equal  prongs. 
These  prongs  had  a  graduated  thread  on  the  outside  for 
about  an  inch  and  one-half  from  the  end,  on  which  there  was 
a  nut  to  be  used  in  making  the  opening  larger  or  smaller  by 
turning  the  nut  with  a  wrench,  the  opposite  end  of  the  shaft 
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being  set  in  the  framework.  The  diameter  of  the  shaft  or 
chuck  increased  slightly  from  the  end,  so  tliat,  as  the  nut  was 
screwed  on,  the  inside  opening  would  be  diminished  and  the 
prongs  would  firmly  engage  the  shank  of  the  tool  inserted. 
The  diameter  of  the  dowel  pointer  decreased  slightly  from 
the  end,  and,  therefore,  when  fully  inserted  its  whole  shank 
would  closely  fit  the  opening.  Then  when  the  nut  was- 
screwed  on  tight,  the  opening  at  the  end  of  the  chuck  would 
be  smaller  than  the  inner  end  of  the  shank  of  the  dowel 
pointer,  and  it  could  not  come  out  as  long  as  the  nut  was  on. 
The  power  was  conveyed  to  the  shaft  by  a  belt  running  from 
another  shaft  near  the  floor,  where  there  was  a  live  and  dead 
pulley  and  a  belt  shifter.  The  shaft  revolved  at  a  speed  of 
about  2,000  revolutions^  per  minute,  which  speed  could  not 
be  checked  or  reduced  except  by  entirely  cutting  off  the 
power.  In  the  opening  in  the  end  of  this  shaft  were  inserted 
different  tools,  according  to  the  kind  of  work  to  be  done, 
which  were  fastened  by  screwing  the  nut  toward  the  frame- 
work, and  the  tool,  while  so  held,  would  of  course  revolve 
with  the  same  rapidity  as  the  shaft 

Plaintiff's  work  and  duty  required  him  to  press  pieces  of 
wood  against  the  revolving  tool  in  the  shaft  On  the  day  he 
was  injured  plaintiff  was  engaged  in  operating  the  above  de- 
scribed machine,  and,  while  the  shafting  was  revolving,  the 
dowel  pointer  inserted  therein  in  some  manner  got  loose  and 
flew  therefrom,  struck  plaintiff,  and  permanently  destroyed 
the  sight  of  his  left  eye. 

At  the  close  of  the  evidence  defendant  moved  the  court  to 
direct  a  verdict  in  his  favor,  which  motion  was  granted. 
Thereupon  plaintiff  moved  for  a  new  trial,  and  the  court 
made  an  order  vacating  and  setting  aside  its  former  order 
directing  a  verdict  in  favor  of  defendant,  and  granted  plaint- 
iff's motion  for  a  new  trial,  from  which  order  defendant  ap- 
pealed. 

For  the  appellant  there  were  briefs  by  Doe  &  Ballhom^ 
and  oral  argument  by  /.  B.  Doe. 
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For  the  respondent  there  was  a  brief  by  GUchsman,  Oold 
£  Corrigan,  and  oral  argument  by  W.  L.  Oold, 
The  following  opinion  was  filed  December  6,  1910 : 

ViNjE,  J.  The  plaintiff  alleged  a  want  of  repair  of  the 
machine  and  an  improper  construction  of  the  chuck  thereof, 
by  reason  of  which  the  dowel  pointer  could  not  be  securely 
fastened,  but  would  become  loose  and  be  thrown  therefrom 
when  the  shafting  revolved.  There  was  no  evidence  that  any 
part  of  the  machine  other  than  the  chuck  and  dowel  pointer 
was  out  of  repair,  and  the  only  evidence  as  to  these  parts  be- 
ing out  of  repair  was  that  the  shank  of  the  latter  was  a  trifle 
worn.  But  it  is  evident  from  the  description  of  the  chuck, 
and  shank  of  the  dowel  pointer,  set  out  in  the  statement  of 
facts, — showing  that  the  diameter  of  the  shank  increased  to- 
ward the  end,  while  that  of  the  hole  in  the  chuck  decreased 
and  was  appreciably  diminished  by  the  screwing  on  of  the 
nut, — ^that  a  slight  wear  of  the  shank  would  not  permit  it  to 
come  out  when  the  nut  was  on.  The  chuck  and  dowel  pointer 
are  in  evidence,  and  a  careful  examination  of  them  shows 
that  it  is  physically  impossible  for  the  dowel  pointer  to  come 
out  as  long  as  the  nut  is  on  the  chuck.  It  follows  that  even 
if  the  shank  of  the  dowel  pointer  was  a  little  worn,  which  is 
questionable,  it  did  not  affect  its  being  securely  held  in  the 
chuck  when  the  nut  was  on. 

The  only  witness  who  testified  that  the  machine  was  im- 
properly constructed,  said  it  was  so  'Tbecause  the  chuck  I  do 
not  think  would  be  secure  when  held  by  a  nut  pressed  back 
on  the  shaft  as  that  nut  is/'  "I  would  still  say  I  would  not 
think  it  would  hold  even  if  it  had  been  run  for  ten  years  and 
it  had  always  held  the  dowel."  For  reasons  already  stated, 
this  testimony  is  completely  nullified  by  the  construction  of 
the  chuck,  and  shank  of  the  dowel  pointer,  and  must  be  dis- 
regarded. There  was  no  other  evidence  of  improper  con- 
struction or  of  a  want  of  repair  of  the  machine.  It  was 
urged,  however,  by  counsel  for  plaintiff  that  the  nut  came  off 
Vol.145  — 9 
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at  the  time  of  the  accident  and  that  it  did  so  owing  to  a  de- 
fective condition  of  the  machine.  The  only  evidence  that 
could  in  any  sense  be  said  to  support  such  a  claim  was  the 
testimony  abeady  quoted.  But  testimony  that  the  chuck 
would  not  be  secure  when  held  by  a  nut  pressed  back  on  the 
shaft  falls  far  short  of  supporting  the  claim  that  the  nut  it- 
self was  liable  to  come  off,  or  did  come  off,  when  the  machine 
was  in  operation,  especially  in  view  of  the  undisputed  fact 
that  the  shaft  revolved  to  the  left  and  the  nut  turned  to  the 
right.  Under  such  circumstances  the  operation  of  the  ma- 
chine would  tend  to  tighten,  not  loosen,  the  nut. 

The  plaintiff  testified  that  a  couple  of  hours  before  the  ac- 
cident the  defendant's  foreman,  Schroeder,  assisted  him  in 
removing  a  tool  from  the  chuck  that  had  become  so  securely 
fastened  that  he  could  not  get  it  out;  that  the  foreman  then 
wTapped  some  paper  around  the  shank  of  the  dowel  pointer, 
inserted  it  in  the  chuck,  and  screwed  the  nut  on  tight.  The 
foreman  admits  that  he  took  the  tool  out  for  plaintiff,  but  de- 
nies that  he  put  the  dowel  pointer  in.  He  testified  that  when 
lie  went  away  the  dowel  pointer  was  out,  and  the  nut  was  ly- 
ing on  the  frame  of  the  machine,  a  little  to  the  left  and  about 
four  inches  back  of  the  end  of  the  chuck.  The  testimony  is 
that  the  nut  was  first  seen  in  the  place  described  by  the  fore- 
man a  few  minutes  after  the  accident. 

Plaintiff's  case  must  rest  upon  the  fact  that  the  foreman 
put  the  dowel  pointer  in  the  chuck  and  screwed  the  nut  on 
tight,  and  upon  the  further  undisputed  fact  that  the  nut 
was  off  shortly  after  the  accident.  This  raises  the  question 
as  to  whether  or  not  there  is  any  evidence  to  sustain  a  finding 
that  after  the  nut  was  screwed  on  tight  it  had  come  off  during 
the  operation  of  the  machine.  As  we  have  already  stated, 
there  is  no  such  evidence,  and  if  there  were  it  would  be  con- 
trary to  physical  laws  in  view  of  the  construction  of  the  ma- 
chine. Bat  even  if  it  were  conceded  that  the  nut  did  come 
off,  there  would  be  no  liability  on  the  part  of  the  defendant. 
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for  the  plaintiff  testified  that  the  foreman  screwed  the  nut  on 
tight,  and  the  undisputed  evidence  is  that  during  an  opera- 
tion of  over  five  years  it  had  never  oome  off  before.  The  nut, 
chuck,  and  thread  were  in  good  repair,  were  not  worn  or  loose, 
and  if  the  nut  came  off  after  it  was  screwed  on  tight  it  was  a 
result  that  no  one  could  foresee — ^a  pure  accident  for  which 
no  one  was  responsible.  Wickert  v.  Wis,  Cent  R.  Co.  142 
Wis.  375,  125  N.  W.  943.  It  follows  that  the  order  of  the 
trial  court  vacating  the  order  directing  a  verdict  for  defend- 
ant and  granting  plaintiff's  motion  for  a  new  trial  was  er- 
roneous. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  enter  judgment 
for  defendant 

A  motion  for  a  rehearing  was  denied  February  21,  1911. 


State,  Eespondfent,  vs.  City  op  Milwattkbe  and  another, 

Appellants. 

December  6,  1910^-Fehruary  21,  1911. 

Statutes:  When  affect  rights  of  the  state:  Claims  against  county  or 
city:  Action  l)y  state:  Pleading:  Demurrer:  Fines  collected  and 
not  paid  to  state:  Liahility  of  county  and  city, 

1.  Words  of  a  statute  applying  to  private  rights  do  not  affect  those 

of  the  state.  The  general  business  of  the  legislative  power  is  to 
establish  laws  for  individuals,  not  for  the  sovereign;  and  when 
the  rights  of  the  state  are  to  be  transferred  or  affected  the  in- 
tention must  be  plainly  expressed  or  necessarily  implied. 

2.  The  state  may  maintain  an  action  directly  against  a  county  or  a 

city  charged  with  detaining  moneys  belonging  to  the  state,  and 
is  not  obUged  to  pursue  its  remedy  in  the  manner  prescribed  by 
sees.  67^678,  682,  683,  Stats.  (1898),  or  by  provisions  of  the  city 
charter,  all  of  which  relate  to  the  collection  of  private  claims. 

3.  If  the  complaint  is  bad,  a  demurrer  to  the  answer  may  be  sus- 

tained as  a  demurrer  to  the  complaint. 
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4.  In  an  action  by  the  state  against  a  county  and  a  city,  allegations 
of  the  complaint  that  defendants  have  received  to  the  use  of  the 
state  and  unlawfully  detain  a  certain  sum,  being  the  clear  pro- 
ceeds of  fines  collected,  which  said  sum  defendants  were  legally 
bound  and  promised  to  pay  to  plaintiff  without  demand  accord- 
ing to  the  provisions  of  the  constitution  and  statutes  of  the 
state,  mean  merely  that  the  treasurers  of  the  defendants  re- 
ceived such  fines  and  failed  to  pay  them  over  to  the  state  as  re- 
quired by  the  constitution  and  laws. 

6.  The  county  and  city  are  not  liable  for  such  default  of  their  treas- 
urers, and  can  be  held  liable  for  the  money  sued  for  only  upon 
a  showing  that  they  actually  received  it  and  used  it  for  legiti- 
mate municipal  purposes. 

Appeals  from  orders  of  tlie  circuit  court  for  Milwaukee 
county :  W.  J.  Ttjenee,  Circuit  Judge.     Reversed. 

The  amended  complaint  alleges  that  at  all  the  times  here- 
inafter mentioned  the  defendant  City  of  MilwavJcee  was  and 
is  a  municipal  corporation  of  the  state  of  Wisconsin,  situated 
in  the  County  of  Milwaukee;  that  the  defendant  County  of 
Milwaukee  at  all  times  hereinafter  mentioned  was  and  is  one 
of  the  county  municipal  subdivisions  of  the  state ; 

"That  heretofore,  to  wit,  at  various  times  on  and  between 
the  first  day  of  January,  1859,  and  the  first  day  of  January, 
1909,  the  said  defendants  have  received  as  the  clear  proceeds 
of  fines  imposed  and  collected  within  the  said  County  of 
Milwaukee^  for  violations  of  the  penal  laws  of  said  state, 
the  sum  of  two  hundred  and  twenty  thousand  seven  hun- 
dred and  thirty-two  and  forty-eight  one-hundredths  dollars 
($220,732.48)  to  the  use  of  the  plaintiff,  which  said  sum  of 
money  said  defendants  were  legally  bound  and  promised  to 
pay  to  the  plaintiff  without  demand,  according  to  the  pro- 
visions of  the  constitution  and  statutes  of  said  state,  but 
which  said  sum  of  money  the  said  defendants  unlawfully  de- 
tain." 

Then  follow  the  amounts  alleged  to  have  been  paid  to  and 
received  by  defendants  yearly  from  1859  to  1909,  aggregat- 
ing $220,732.48.  Plaintiff  alleges  that  said  sums  of  money 
are  now  due  and  have  not  been  paid,  nor  any  part  thereof, 
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and  demands  judgment  for  said  sum  of  $220,732.48  with  in- 
terest, together  with  costs  and  .disbursements  of  this  action. 
The  defendant  City  of  Milwaukee  answered  setting  up 
several  defenses,  and  among  others  the  statutes  of  limitation 
as  follows : 

"And  for  a  further  defense  this  defendant  alleges  that 
even  though  the  plaintiff  might  have  had  a  cause  of  action 
against  the  defendant  as  contained  in  said  complaint,  the 
plaintiff  is  barred  from  the  prosecution  of  such  action  so  far 
as  the  same  is  affected  by  section  4229,  Wisconsin  Statutes 
1898,  as  amended  by  chapter  1  of  the  Laws  of  Wisconsin  for 
1905,  pursuant  to  which  such  action  must  be  commenced 
within  ten  years  after  the  cause  of  action  therefor  has  ac- 
crued, and  that  plaintiff  did  not  commence  said  action  until 
March  13,  1909." 

The  defendant  Covnty  of  MUvmvkee  answered,  also  set- 
ting up  the  statutes  of  limitation  as  a  separate  defense  as  fol- 
lows: 

"And  for  further  defense  said  defendant  County  of  Mil- 
wauJcee  alleges  that  if  said  plaintiff  ever  had  a  cause  of  action 
against  said  defendant  County  of  Milmwukee  as  stated  in 
said  complaint,  said  plaintiff  is  barred  from  the  prosecution 
thereof  so  far  as  the  same  relates  to  any  fines  or  penalties  col- 
lected or  paid  more  than  ten  years  prior  to  the  service  of  the 
summons  and  complaint  herein  upon  the  defendant,  as  pro- 
vided by  section  4229  of  the  Wisconsin  Statutes  of  1898,  as 
amended  by  chapter  1  of  the  Laws  of  Wisconsin  for  1905." 

The  plaintiff  demurred  separately  to  the  defenses  of  the 
statutes  of  limitation  set  up  by  the  defendants  County  of  Mil- 
wavJcee  and  City  of  Milwaukee  for  want  of  facts  sufficient  to 
constitute  a  defense,  and  upon  the  hearing  of  the  demurrer 
of  plaintiff  to  part  of  the  answer  of  the  defendant  County  of 
Milwaukee  said  defendant  demurred  to  the  complaint  for 
the  following  reasons:  (1)  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  said  de- 
fendant County  of  Milwa/akee;  (2)  that  said  plaintiff  has 
not  capacity  to  sue;  and  (8)  that  this  court  has  no  jurisdic- 
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tion  of  the  action.  The  court  below  overruled  the  demurrer 
of  the  defendant  CoturUy  of  Milwaukee  to  the  complaint  and 
sustained  the  demurrer  of  plaintiff  to  that  part  of  the  an- 
swers of  the  defendants  Cowniy  of  Milvmukee  and  City  of 
Milwaukee  setting  up  the  statutes  of  limitation.  Both  de- 
fendants appealed. 

For  the  appellant  City  of  Milwavkee  there  was  a  brief  by 
Daniel  W.  Hoan,  city  attorney,  and  W,  H.  Timlin,  Jr.,  spe- 
cial assistant  city  attorney,  and  oral  argument  by  Mr.  Timlin. 

For  the  appellant  County  of  Milwavkee  there  was  a  brief 
by  Chas.  A.  A.  McOee,  district  attorney,  and  Norman  L. 
Baker,  assistant  district  attorney,  and  oral  argument  by 
Mr.  Baker. 

For  the  respondent  there  were  briefs  by  the  Attorney  Oen- 
eral,  Russell  Jackson,  deputy  attorney  general,  and  A.  C. 
Titus,  first  assistant  attorney  general,  and  oral  argument  by 
Mr.  Jackson  and  Mr.  Titus. 

Kebwin,  J.  The  defendants  assign  error  in  overruling 
the  respective  demurrers  of  the  plaintiff  to  the  answers  of  the 
defendants  as  demurrers  to  the  plaintiff's  complaint,  and  in 
sustaining  such  demurrers  as  demurrers  to  the  answers,  also 
in  overruling  the  demurrer  of  the  defendant  County  of  Mil- 
waukee to  the  plaintiff's  complaint  interposed  after  the  an- 
swer was  served  and  upon  the  hearing  of  the  plaintiff's  de- 
inurrers  to  the  answers  of  defendants.  The  theory  of  the 
court  below  in  overruling  the  demurrer  of  the  defendant 
County  of  Milwaukee  was  that  the  objection  that  the  plaint- 
iff failed  to  proceed  according  to  sees.  676,  677,  678,  682, 
and  683,  Stats.  (1898),  must  be  taken  by  plea  in  abatement 
or  answer  or  it  is  waived,  and  held  that  the  complaint  stated 
a  good  cause  of  action.  We  need  not  stop  to  determine 
whether  the  failure  to  comply  with  the  foregoing  sections  of 
the  statute  could  be  waived,  as  held  by  the  court  below,  in  case 
the  action  were  brought  by  a  private  party,  because  we  are  of 
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opinion  that  this  statute  has  no  application  to  the  cause  of 
action  set  up  in  the  complaint  brought  by  the  State  of  Wis- 
consin. The  above  statutes  do  not^  either  expressly  or  by 
necessary  implication,  refer  to  the  state,  and  it  is  a  general 
rule  that  such  statutes  in  general  terms  do  not  bind  the  state. 
Milwaukee  v.  McGregor,  140  Wis.  85,  121  N.  W.  642 ;  V.  8. 
V.  Hoar,  2  Mason,  311 ;  Jones  v.  Taiham,  20  Pa.  St.  398 ; 
Endlich,  Interp.  Stats.  §  161 ;  Cole  v.  White  Co.  32  Ark.  45 ; 
Oilman  v.  Sheboygan,  2  Black  (TJ.  S.)  510.  In  Jones  v. 
Tatham,  supra,  the  court  said  (page  411)  : 

"Words  of  a  statute  applying  to  private  rights  do  not  af- 
fect those  of  the  state.  This  principle  is  well  established, 
and  is  indispensable  to  the  security  of  the  public  rights. 
The  general  business  of  the  legislative  power  is  to  establish 
laws  for  individuals,  not  for  the  sovereign;  and,  when  the 
rights  of  the  commonwealth  are  to  be  transferred  or  affected, 
the  intention  must  be  plainly  expressed  or  necessarily  im- 
plied." 

No  reason  is  perceived  why  the  foregoing  rule  should  not 
apply  to  the  instant  case,  and  if  so  the  state  was  not  obliged 
to  pursue  its  remedy  in  the  manner  indicated  by  the  statutes 
above  referred  to,  but  could  maintain  an  action  directly 
against  the  municipalities  charged  with  detaining  the  money. 
The  rule  is  of  ancient  origin  and  based  upon  the  idea  that  the 
crown  is  not  bound  by  a  statute  unless  named  in  it  and  that 
the  law  is  prima  facie  presumed  to  be  made  for  subjects  only. 
Bishop,  Written  Laws,  §  103,  and  cases  cited.  And  it  is 
presimied  that  the  legislature  does  not  intend  to  deprive  the 
crown  of  any  prerogatives,  rights,  or  property  unless  it  ex- 
presses its  intention  to  do  so  in  explicit  terms  or  makes  the 
inference  irresistible.  State  v.  Kinne,  41  N.  H.  238; 
Bishop,  Written  Laws,  §  103 ;  State  v.  Oa/rland,  7  Ired.  L. 
(N*.  C.)  48,  The  English  rule  has  been  adopted  in  this  country. 
In  State  v.  Kinne,  supra,  in  speaking  on  this  subject  the  court 
said  (page  241)  :  "Such  a  statute  would  not  have  been  made 
had  not  the  rule  we  have  stated  been  understood  to  prevail. 
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that  the  state  here,  like  the  crown  in  England,  is  not  bound  by 
the  provisions  of  a  general  statute  which  affects  its  preroga- 
tives, rights,  or  interests,  unless  expressly  named."  Bennett  v. 
McWhorter,  2  W.  Va.  441.  What  has  already  been  said  ap- 
plies as  well  to  ihe  defendant  city  as  to  the  defendant  county, 
and  we  therefore  conclude  that  failure  to  comply  with  the 
statutes  referred  to  or  the  charter  provisions  respecting  col- 
lection of  claims  against  cities  is  not  a  bar  to  an  action  by  the 
State  of  Wisconsin. 

Respecting  the  position  as  to  whether  or  not  the  complaint 
states  a  cause  of  action  regardless  of  the  matter  before  re- 
ferred to,  the  question  is  reached  by  the  plaintiff's  demurrers 
to  the  answers  of  the  defendants  county  and  city  under  the 
familiar  rule  that  if  the  complaint  is  bad  the  demurrers  to 
the  answers  reach  back  to  the  complaint  and  may  be  sustained 
as  demurrers  to  the  complaint.  Lawe  v.  Hyde,  39  Wis.  346 ; 
Eaton  V.  North,  25  Wis.  614;  State  ex  rel.  Leiser  v.  Koch, 
138  Wis.  27,  119  K  W.  839.  So  we  reach  the  question 
whether  the  complaint  states  a  cause  of  action  against  the  de- 
fendants. 

It  is  true  under  our  system  of  pleading  and  the  decisions 
of  this  court  that  pleadings  should  be  liberally  construed. 
But  we  fail  to  see  how  under  such  rule  it  can  be  said  that  the 
complaint  states  a  cause  of  action  in  the  case  before  us.  It 
merely  charges  that  the  defendants  received  the  fines  and 
detained  them  to  the  use  of  the  plaintiff  and  which  the  de- 
fendants were  legally  bound  and  promised  to  pay  to  plaintiff 
without  demand  according  to  the  provisions  of  the  constitu- 
tion and  statutes  of  the  state.  These  allegations,  when  read 
in  the  light  of  the  provisions  of  the  constitution  and  statutes 
of  this  state,  clearly  mean  that  the  treasurers  of  the  defend- 
ants received  and  detained  the  fines,  and  for  that  act  the  de- 
fendants are  not  liable.  Under  the  constitution  and  laws  of 
the  state  the  fines  passed  into  the  hands  of  tiie  city  and  county 
treasurers  to  be  paid  over  to  the  state.     Subd.  5,  sec.  716, 
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Stats.  (1898),  makes  it  the  duty  of  the  treasurer  of  the 
county  to  transmit  to  the  state  treasurer  a  verified  statement 
of  all  moneys  received  by  him  during  the  year  which  were 
payable  to  the  state  treasurer  for  fines,  and  pay  to  the  state 
treasurer  the  amotmt  thereof  after  deducting  the  legal  fees. 
It  is  also  made  the  duty  of  the  city  treasurer,  under  the  law,  to 
pay  over  to  the  county  treasurer  the  portion  of  the  fines  be- 
longing to  the  state.  So  such  moneys  received  by  the  county 
or  city  treasurer  are  not  the  moneys  of  the  respective  munici- 
palities, and  such  municipalities  cannot  be  charged  with  hav- 
ing received  or  detained  them  except  it  be  shown  that  they 
have  used  such  moneys  for  legitimate  municipal  purposes; 
and  the  allegations  that  defendants  have  received  such  fines 
and  are  legally  bound  to  pay  without  demand  according  to 
the  provisions  of  the  constitution  and  statutes  of  th^  state 
simply  mean  that  the  moneys  were  paid  to  the  treasurers  of 
the  respective  municipalities  and  that  they  have  failed  to  ac- 
count or  pay  as  required  by  law.  For  such  default  upon  the 
part  of  the  treasurers  the  municipalities  are  not  liable. 
Smith  V.  Barron  Co.  44  Wis.  686 ;  Crandon  v.  Forest  Co.  91 
Wis.  239,  64  K  W.  847;  Wallace  v.  Menasha,  48  Wis.  79, 
4  N.  W.  101 ;  Hayes  v.  OshhosK  33  Wis.  814 ;  Yigo  Tp.  v. 
Knox  Co.  Ill  Ind.  170,  12  N.  E.  305 ;  Gray  v.  Tompkins 
Co.  93  N.  Y.  603.  We  think  it  clear  under  the  constitution 
and  statutes  governing  this  subject  that  there  can  be  no  lia- 
bility against  the  defendants  or  either  of  them  except  upon  a 
showing  that  they  received  the  money  and  actually  used  it 
for  legitimate  municipal  purposes.  Thompson  v.  Elton,  109 
Wis.  689,  85  N.  W.  425 ;  Rice  v.  Ashland  Co.  114  Wis.  130, 
89  K  W.  908. 

We  are  of  opinion  that  the  complaint  fails  to  state  a  cause 
of  action,  therefore  the  demurrers  of  the  plaintiff  to  the  re- 
spective answers  of  the  defendants  should  have  been  sustained 
as  demurrers  to  the  complaint,  and  the  demurrers  to  that  part 
of  the  answers  setting  up  the  statutes  of  limitation  should 
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have  been  overruled,  for  the  reason  that  the  complaint  fails 
to  state  a  cause  of  action  in  not  stating  or  showing  by  appro- 
priate allegations  that  the  defendants  actually  received  and 
used  for  legitimate  municipal  purposes  the  money  sued  for. 
By  the  Court. — The  orders  appealed  from  are  reversed  on 
both  appeals,  and  the  cause  remanded  for, further  proceed- 
ings according  to  law. 

Timlin,  J.,  took  no  part. 


State  sx  bel.  Sullivan  vs.  Disteiot  Coubt  of  Mtlwatj- 

KBB  CoTJirrY  and  another. 

January  10 — February  21,  1911, 

Constitutional  Jaw:  Right  of  trial  by  jury:  Taxing  furors'  fees  as  costs 
against  accused:  Writ  of  prohibition,  when  lies. 

1.  Ch.  218,  Laws  of  1899, — creating  the  district  court  of  Milwaukee 

county  witli  limited  criminal  jurisdiction,  and  providing  that 
the  accused  therein  may  demand  a  jury  of  not  more  than  twelve 
nor  less  than  six  men;  that  the  clerk  shall  proceed  to  draw  in 
the  presence  of  the  jury  commissioners  (unless  their  presence  is 
waived)  from  the  box  containing  the  names  of  persons  furnished 
by  said  commissioners  to  serve  as  petit  jurors  in  the  municipal 
court,  twice  the  number  of  jurors  demanded  by  the  accused; 
that  from  the  list  so  prepared  the  parties  shall  alternately  strike 
out  so  many  names  as  shall  leave  the  number  demanded;  that 
either  party  may  challenge  any  juror  for  cause;  and  that  defi- 
ciencies caused  by  challenges  or  otherwise  shall  be  supplied  by 
talesmen, — accords  to  the  accused  the  privilege  of  a  trial  by  a 
lawful  jury  and  does  not  deny  to  him  any  constitutional  right  in 
respect  thereto. 

2.  The  fact  that  said  act  provides  that  the  fees  of  jurors  shall  be 

taxed  as  costs  in  the  action,  and  in  case  of  conviction  taxed 
against  the  accused,  does  not  invalidate  it,  the  subject  of  costs 
and  the  items  thereof  being  largely  a  matter  of  legislative  dis- 
cretion. 
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8.  Eyen  if  a  defendant  accused  of  criminal  libel  is  entitled  to  a  pre- 
liminary examination  before  he  can  lawfully  be  tried  (a  point 
not  decided),  error  of  the  court  In  refusing  such  preliminary 
examination  cannot  be  considered  upon  a  motion  for  a  writ  of 
prohibition.  That  writ  cannot  be  used  to  i>erform  the  ordinary 
functions  of  an  appeal  or  writ  of  error. 


Peohibition  to  the  District  Court  of  Milwaukee  County : 
[N'eele  B,  Neelen^  Judge.     Alternative  writ  quashed. 

On  the  8th  day  of  September^  1910,  upon  a  complaint 
sworn  to  by  one  August  J.  Peterie,  charging  the  relator  with 
the  offense  of  criminal  libel  committed  within  Milwaukee 
county,  Wisconsin,  in  violation  of  sec  4669,  Stats,  (1898), 
a  warrant  was  issued  out  of  the  district  court  of  Milwaukee 
county  directing  the  arrest  of  the  relator  upon  said  charge. 
On  the  12th  of  September  the  relator  was  arrested  and 
brought  into  said  court  and,  upon  his  application,  the  case 
was  continued  for  cause  to  October  6,  1910,  at  9  o'clock  in 
the  forenoon.  On  October  5th  counsel  for  relator  requested 
a  preliminary  examination,  which  request  the  court  refused. 
The  attorney  for  the  relator  then  objected  to  the  jurisdiction 
of  the  courts  but  the  objection  was  overruled,  whereupon  the 
relator's  attorney  filed  a  plea  in  abatement,  to  which  plea  the 
district  attorney  demurred  and  the  demurrer  was  sustained 
by  the  court  Upon  the  refusal  of  the  relator  to  enter  a  plea 
of  guilty  or  not  guilty  to  the  complaint,  the  court  ordered 
that  a  plea  of  not  guilty  be  entered,  and  the  district  attorney 
offered  the  relator  a  trial  by  a  jury  of  six  or  twelve  men, 
whichever  the  said  relator  might  elect,  without  cost  to  said 
relator.  By  consent  of  all  parties  the  case  was  continued  for 
cause  to  November  2,  1910,  at  9  o'clock  in  the  forenoon.  In 
the  meantime,  and  on  the  25th  day  of  October,  1910,  counsel 
*for  relator  obtained  an  alternative  writ  of  prohibition  from 
this  court  staying  proceedings  in  the  action  until  the  further 
order  of  this  court  and  requiring  the  respondent  to  show 
cause  on  the  15th  day  of  November,  1910,  why  it  should  not 
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be  absolutely  restrained  from  any  further  proceedings  in  said 
action.  The  respondent  made  due  return  and  moved  to 
quash  the  alternative  writ  of  prohibition. 

E.  T.  Fairchild,  for  the  relator.     [No  brief  on  file.] 
Ernst  A.  Kehr,  for  the  respondent*       [No  brief  on  file.] 

ViNjE,  J.  It  is  urged  by  counsel  for  relator  that  the  dis- 
trict court  had  no  jurisdiction  to  hear,  try,  and  determine  the 
case.  Sec  4569,  Stats.  (1898),  provides  that  "any  person 
guilty  of  libel  shall  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year  or  by  fine  not  exceeding 
$250."  Ch.  218  of  the  Laws  of  1899  established  the  district 
court  of  Milwaukee  county,  and  sec.  6  of  said  act  defined  its 
jurisdiction  as  follows : 

"Said  district  court  shall  have  exclusive  jurisdiction  to  try 
and  sentence  all  offenders  against  the  ordinances  of  said  city 
of  Milwaukee,  and  it  shall  also  have  exclusive  jurisdiction  to 
hear,  try  and  determine  all  charges  for  oflfenses  arising  within 
said  county  of  Milwaukee,  the  punishment  whereof  does  not 
exceed  one  year's  imprisonment  in  the  state  prison  or  county 
jail  or  a  fine  of  $500,  or  both  such  fine  and  imprisonment." 

Sec.  10  of  said  act  provides : 

"After  issue  joined  and  before  trial  in  all  cases  cognizable 
before  said  district  court  the  accused  may  demand  a  trial  by 
a  jury  of  not  more  than  twelve  nor  less  than  six  men,  and 
shall  designate  the  number  at  the  time  of  the  demand.  The 
court  shall  then  direct  the  clerk  to  proceed  to  draw  in  the 
presence  of  the  jury  commissioners  of  Milwaukee  county,  un- 
less such  accused  shall  waive  the  presence  of  said  commis- 
sioners, from  the  box  containing  the  names  of  persons  fur- 
nished by  said  jury  commissioners  to  serve  as  petit  jurors 
in  the  municipal  court  of  the  city  and  county  of  Milwaukee, 
twice  the  number  of  jurors  demanded,  and  from  the  list  so 
prepared  by  the  clerk,  the  parties  shall  then  alternately  strike, 
the  accused  commencing,  so  many  names  as  shall  leave  re- 
maining the  number  demanded," 
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The  act  then  further  provides  how  the  jury  shall  be  sum- 
moned, and  that  either  party  may  challenge  any  juror  for 
cause,  and  that  the  deficiencies  occasioned  thereby,  or  by  any 
other  cause,  shall  be  supplied  by  talesmen  to  be  selected  and 
summoned  by  an  oflSoer  of  the  court  It  further  provides 
that  the  fees  of  such  jurors  shall  be  taxed  as  costs  in  the 
action. 

The  offense  with  which  relator  was  charged  was  commit- 
ted within  the  county  of  Milwaukee,  and  the  punishment 
thereof  did  not  exceed  one  year's  imprisonment  in  the  state 
prison  or  county  jail  nor  a  fine  of  $600.  The  district  court, 
therefore,  not  only  had  jurisdiction  to  hear,  try,  and  deter- 
mine the  charge,  but,  by  virtue  of  the  act  referred  to,  it  had 
exclusive  jurisdiction  thereof.  The  court  was  also  provided 
with  a  jury  selected  by  the  same  oflScers  who  select  jurors  for 
the  municipal  court  of  Milwaukee  county,  which  court  has 
exclusive  jurisdiction  of  all  criminal  matters  not  triable  in 
the  district  court.  If  relator  demanded  a  jury  of  only  six 
he  would  have  the  right  to  peremptorily  challenge  three,  or 
one  half  of  the  jury  instead  of  one  third  thereof,  as  under 
the  general  statute,  and  if  he  demanded  a  jury  of  twelve  he 
would  have  six,  or  two  more  peremptory  challenges  than 
under  the  general  statute.  He  could  call  for  a  jury  of 
twelve  and  so  secure  the  two  extra  peremptory  challenges. 
His  right  to  examine  the  jurors  and  challenge  them  for  cause 
or  for  favor  remained  unimpaired,  and  the  method  of  sup- 
plying deficiencies  was  the  usual,  time-honored  one  of  calling 
talesmen.  It  must  therefore  be  held  that  the  relator  was  ac- 
corded the  privilege  of  a  trial  by  a  lawful  jury,  and  that  he 
cannot  properly  complain  of  the  denial  of  any  constitutional 
right  in  that  respect  State  ex  rel.  Ovhbins  v.  Anson,  132 
Wis.  461,  112  K  W.  475. 

Assuming,  but  not  deciding,  that  the  district  attorney  had 
no  right  to  waive  the  provisions  of  the  law  relative  to  the 
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fees  of  the  jury,  the  fact  that  the  law  provides  they  shall  be 
taxed  as  costs  in  the  action^  and  hence  in  a  case  of  conviction 
are  to  be  taxed  against  the  relator,  does  not  invalidate  it. 
Sec-  4633,  Stats.  (1898),  provides: 

"When  a  fine  is  imposed  as  the  whole  or  any  part  of  the 
punishment  for  any  offense  by  any  law  the  court  shall  also 
sentence  the  defendant  to  pay  the  costs  of  the  prosecution  and 
the  costs  incurred  by  the  county  at  request  of  the  defendant, 
and  to  be  committed  to  the  county  jail  until  the  fine  and  costs 
are  paid  or  discharged," 

The  subject  of  costs  and  the  items  thereof  are  largely  mat- 
ters of  legislative  discretion,  and  the  legislature  can  add  or 
take  away  such  items  as  it  deems  proper,  provided  the  exer- 
cise of  its  discretion  in  that  regard  is  reasonable.  It  is  cer- 
tainly competent  for  it  to  say  that,  in  addition  to  other  costs, 
the  defendant  if  convicted  shall  pay  the  fees  of  the  jury. 
Faust  V.  State,  45  Wis.  278. 

It  is  further  urged  by  the  relator  that  his  demand  for  a 
preliminary  examination  should  have  been  granted;  that  he 
had  never  waived  the  same  and  that  he  could  not  be  lawfully 
tried  until  he  had  such  preliminary  examination.  Even  if 
such  contention  be  correct,  the  error  of  the  court  in  refusing 
a  preliminary  examination  can  be  reviewed  only  upon  appeal 
or  writ  of  error.  It  cannot  be  considered  upon  a  motion  for 
a  writ  of  prohibition.     Petition  of  Pierce-Arrow  M.  C.  Co, 

143  Wis.  282,  127  N.  W.  998.  It  was  there  held  that  a  writ 
of  prohibition  cannot  be  used  to  perform  the  ordinary  func- 
tions of  aai  appeal  or  writ  of  error. 

It  follows  from  what  has  been  said  that  the  relator  was 
denied  no  right  or  privilege  granted  to  him  by  the  laws  or 
constitution  of  this  state,  and  hence  the  motion  to  quash  the 
alternative  writ  of  prohibition  must  be  granted. 

By  the  Cowrt, — It  is  so  ordered* 
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Morgan,  Appellant,  vs.  Hodge  and  another,  Respondents. 

January  Sl—Feln-uary  21, 1911. 

Sales:  Fraud:  Opinions  a$  to  value:  Conspiracy:  Damages:  Remote- 
ness. 

1.  Mere  ezpresslons  of  opinion  as  to  the  yalue  of  property  offered  for 

sale,  even  though  the  estimate  be  substantially  greater  than  the 
real  value,  will  not  of  themselves  alone  amount  to  a  fraud  upon 
the  buyer;  but  the  law  requires  good  faith  and  that  no  artifice 
or  trick  be  resorted  to  by  the  seller  to  throw  the  buyer  off  his 
guard  or  prevent  inquiry. 

2.  Although,  by  a  fraudulent  conspiracy  between  the  defendants, 

vendors  of  a  livery  stock  and  business,  and  plaintiff's  partner 
in  the  purchase  of  the  same,  plaintiff  was  led  to  believe  that  such 
partner  was  paying  the  same  price  as  himself  for  a  half  interest 
therein,  when  in  fact  he  was  paying  f  1,500  less,  plaintiff  could 
not  for  that  reason  recover  as  damages  the  amount  of  his  loss 
on  a  resale  of  the  property,  on  the  claim  that  if  he  had  known 
the  facts  he  would  not  have  made  the  purchase  or  embarked  in 
the  business,  such  damages  not  being  proximately  caused  by  the 
act  of  concealment  complained  of. 

3.  But,  plaintiff  having  given  his  own  note  to  his  partner  for  $750 

under  the  belief  that  such  partner  had  contributed  f  1,500  more 
than  himself  toward  the  purchase,  which  belief  was  induced  by 
false  representations  and  the  use  of  a  dummy  check,  he  was  en- 
titled to  be  indemnified  to  that  amount  for  the  fraud  practiced 
upon  him. 

4.  Although  plaintiff,  after  giving  the  vendors  an  opportunity  to  re- 

purchase the  property,  sold  out  at  a  loss  to  his  partner,  releasing 
the  latter  from  liability  for  the  fraud  and  receiving  indemnity 
against  his  note  to  the  partner,  which  had  been  lost,  yet,  if  in 
making  such  sale  he  was  obliged,  in  the  exercise  of  reasonable 
diligence,  to  pay  a  substantial  sum  to  secure  his  release  from 
said  note,  he  is  entitled  to  recover  that  sum  from  the  defendants. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
countj:  James  O'Neill,  Judge.    Reversed. 

Action  to  recover  damages  resulting  from  a  fraudulent 
conspiracy.     A  nonsuit  was  granted  at  the  close  of  plaintiff's 
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testimony,  and  the  plaintiff  appeals.  •  The  following  facts 
appeared  on  the  trial : 

For  some  time  prior  to  May  1,  1909,  the  defendants  oper- 
ated a  large  livery  stable  upon  rented  real  estate  at  La  Crosse. 
One  Isaac  Hollenbeck,  Jr.,  had  some  negotiations  with  them 
looking  towards  a  purchase  of  the  business  by  trading  a  farm 
therefor  in  the  spring  of  1908,  but  no  agreement  had  been 
reached.  About  April  18,  1908,  Hollenbeck  came  to  New 
Lisbon,  where  plaintiff  lived,  bringing  with  him  one  Bovee, 
a  real-estate  man,  who  was  employed  by  the  defendants  to- 
make  the  sale,  and  interested  the  plaintiff  in  the  project,  pro- 
posing a  partnership  in  the  business.  As  a  result  all  of  the 
parties,  plaintiff,  Bovee,  and  Hollenbeck,  went  to  La  Crosse 
by  train  on  the  same  day,  and  on  the  following  day  plaintiff 
examined  the  stock  of  carriages,  horses,  and  other  personal 
property,  and  also  the  books  showing  the  business  done.  On 
the  following  day  Hodge,  Hollenbeck,  and  plaintiff  went  to 
Alma  Center,  where  Hollenbeck  lived,  and  looked  over  the 
farm  which  Hollenbeck  proposed  to  trade,  but  no  terms  could 
be  agreed  on  and  that  idea  was  abandoned.  The  parties  re- 
turned to  La  Crosse  and  began  to  talk  about  a  cash  trade. 
Plaintiff  had  $3,000  in  cash,  Hollenbeck  had  a  house  and  lot 
at  Alma  Center  which  defendants  were  willing  to  receive  at 
$2,600.  Hollenbeck  proposed  to  give  his  note  for  $500  so 
that  his  individual  contribution  should  also  be  $3,000.  The 
plaintiff  claims  that  the  defendants  and  Hollenbeck  conspired 
to  defraud  the  plaintiff  and  induce  him  to  make  the  purchase^ 
and  that  the  fraud  consisted  (1)  of  false  representations  as 
to  the  value  of  the  property,  in  that  they  represented  it  to 
be  worth  $16,800,  when  as  matter  of  fact  it  was  not  worth  U> 
exceed  $11,000,  and  (2)  of  inducing  the  plaintiff  to  believe 
that  Hollenbeck  and  he  were  each  paying  one  half  of  $16,800 
as  the  purchase  price,  when  as  matter  of  fact  Hollenbeck  was 
paying  only  half  of  $15,300  for  his  half  interest. 

The  deal  was   finally  concluded  by  written  agreement 
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April  22d.  By  this  agreement  the  livery  stock  and  business 
was  contracted  to  be  sold  and  possession  given  to  Hollenbeck 
and  Morgan  Mbj  1st  following^  in  consideration  of  the  sum 
of  $16,800  to  be  paid  as  follows:  $800  by  assuming  a  debt 
of  $800  owing  by  defendants,  $100  cash  down  and  $2,900  on 
May  1st  by  the  plaintiff,  Morgan,  a  house  and  lot  at  $2,500 
and  a  note  of  $500  by  Hollenbeci,  $1,500  in  cash  by  Hollen- 
beck, and  the  remainder  of  the  purchase  price>  viz.,  $8,500, 
in  monthly  payments  evidenced  by  notes  and  secured  by  chat- 
tel mortgage  on  the  stock.  This  arrangement  was  appar- 
ently carried  out  on  May  1st  following,  when  the  parties  met 
and  the  bill  of  sale  was  made  out  and  passed.  At  this  time 
plaintiff  paid  over  the  $2,900;  Hollenbeck  delivered  the  deed 
of  the  house  and  lot  and  his  note  of  $500 ;  Hollenbeck  and 
plaintiff  signed  notes  aggregating  $8,500,  payable  in  monthly 
instalments  and  secured  by  a  chattel  mortgage  as  provided 
by  the  contract;  and  Hollenbeck  drew  and  delivered  to  the 
defendants  a  check  for  $1,500  whidi  plaintiff  supposed  was 
a  bona  fide  payment  of  cash.  In  order  to  make  the  amounts 
contributed  by  the  partners  even,  plaintiff  executed  and  de- 
livered to  Hollenbeck  his  note  for  $750,  which  at  Hollen- 
beck's  request  was  made  payable  to  one  Wheaton  and  deliv- 
ered by  Hollenbeck  to  Wheaton  as  collateral  security  to  in- 
demnify Wheaton  as  indorser  on  a  note  he  had  signed  at  the 
bank  as  surety  for  Hollenbeck.  The  $1,500  check  was  a 
mere  dummy  check  and  was  returned  to  Hollenbeck  shortly 
afterwards  and  destroyed. 

The  evidence  tends  to  show  that  the  apparent  purchase 
price  of  $16,800  was  arranged  between  Hollenbeck  and  the 
defendants  shortly  before  the  contract  was  signed,  and  that 
it  was  understood  between  them  that  Morgan  should  be  led 
to  believe  that  it  was  the  real  price  and  should  pay  for  his 
half  on  that  basis,  while  Hollenbeck  was  to  pay  only  half  of 
$15,300,  and  that  the  dummy  check  was  to  be  given  to  carry 
out  the  deception.  It  is  imdisputed  that  Morgan  supposed 
Vol  140—10 
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that  Hollenbeck  was  paying  the  same  for  his  half  as  he  (Mor- 
gan) was  paying.  The  new  firm  conducted  the  business  for 
a  number  of  months  and  paid  some  of  the  chattel  mortgage 
notes,  but  the  business  did  not  prove  as  prosperous  as  ex- 
pected and  plaintiff  soon  became  convinced  that  the  firm 
could  not  pay  for  it,  and,  further,  that  the  price  paid  was  too 
great.  He  began  to  make  efforts  to  sell,  without  success,  and 
in  February,  1909,  he  was  informed  by  Bradbury  of  the 
fact  that  the  check  for  $1,500  was  a  dummy  check  and  never 
in  fact  paid.  Thereupon  and  on  February  20,  1909,  the 
plaintiff  served  written  notice  on  Hodge,  Bradbury,  and  Hol- 
lenbeck rescinding  the  purchase,  demanding  back  the  money 
he  had  paid  and  the  surrender  of  his  notes,  and  offering  to  re- 
turn the  property.  This  demand  not  being  acceded  to,  he 
immediately  commenced  an  action  against  the  three  last 
named  parties,  the  nature  of  which  does  not  clearly  appear 
in  the  evidence,  but  it  is  referred  to  in  the  briefs  as  an  action 
for  rescission  on  the  ground  of  fraud.  In  this  action  it  was 
stipulated  that  the  property  be  placed  in  the  hands  of  one 
Atkinson,  and  thereafter  the  defendants  took  possession  of 
the  property  under  the  chattel  mortgage  and  advertised  it  for 
sale.  Before  sale  plaintiff  received  an  offer  from  Hollen- 
beck for  the  purchase  of  his  half  interest  in  the  property,  and 
he  thereupon  notified  the  defendants  of  the  offer  and  its  terms 
and  gave  them  an  opportunity  again  to  rescind.  Nothing  re- 
sulting from  this,  he  closed  with  HoUenbeck's  offer  and  re- 
ceived from  him  $1,425  and  a  contract  releasing  him  from 
liability  on  the  $750  note  (which  had  been  lost).  In  order 
to  make  this  settlement  he  was  obliged  to  release  Hollenbeck 
from  all  liability  for  the  alleged  fraud,  but  the  release  ex- 
pressly reserved  all  rights  of  action  against  Hodge  and  Bradr 
hury. 

Upon  this  showing  the  circuit  court  was  of  the  opinion 
that  the  only  legal  damage  suffered  by  the  plaintiff  in  any 
event  was  the  damage  resulting  from  the  giving  of  the  $750 
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note,  and  inasmuch  as  the  plaintiff  had  been  given  a  contract 
protecting  him  from  any  liability  on  that  account  he  had  no 
cause  of  action. 

For  the  appellant  there  was  a  brief  by  Bwfige  £-  Bosshard, 
and  oral  argument  by  George  W.  Bv/nge. 

Jesse  E.  Highee,  for  the  respondents. 

WiNSLOw,  0.  J.  Although  the  facts  seem  somewhat  com- 
plicated the  case  is  really  simple.  The  action  is  to  recover 
damages  suffered  by  reason  of  a  fraudulent  conspiracy. 
Plaintiff's  claim  is  that  the  defendants  conspired  with  Hol- 
lenbeck  to  induce  him  to  make  the  purchase  of  the  stable  by 
fraudulent  representations  as  to  the  value  of  the  property  and 
by  concealing  from  him  the  fact  that  HoUenbeck  was  obtain- 
ing his  half  of  the  property  for  a  lower  price ;  that  he  relied 
on  the  representations  and  made  the  purchase  and  has  suf- 
fered legal  damage  as  the  proximate  result  of  such  purchase. 
Whether  there  was  ever  a  right  of  rescission,  or  whether  if 
there  was  once  a  right  of  rescission  it  has  been  lost,  are  mat- 
ters of  no  moment.  The  present  action  is  not  an  action  for 
rescission  but  for  damages,  and  there  can  be  no  recovery  un- 
less it  be  shown  that  a  legal  fraud  was  committed  on  the 
plaintiff  from  which  damages  have  proximately  resulted  to 
him. 

We  agree  entirely  with  the  conclusion  of  the  circuit  court 
as  to  the  first  element  of  fraud  relied  upon.  Men  are  al- 
lowed when  selling  property  to  express  their  opinion  as  to  its 
value  and  the  law  takes  account  of  the  natural,  if  not  un- 
avoidable, tendency  of  the  owner  to  place  an  exaggerated 
value  upon  his  own  property  when  he  is  about  to  sell  it.  If 
every  vendor  were  to  be  held  to  be  guilty  of  fraud  whenever 
he  places  the  value  of  property  about  to  be  sold  at  a  consider- 
ably higher  figure  than  vntnesses  would  place  it  on  the  wit- 
ness stand,  ordinary  commercial  transactions  would  become 
highly  dangerous.     Purchasers  are  presumed  to  know  that 
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the  vendor  will,  if  asked  as  to  the  value,  place  it  as  high  as 
he  thinks  the  property  will  bear,  and,  on  the  other  hand,  the 
vendor  knows  that  the  purchaser  will  endeavor  to  convince 
him  that  the  property  is  worth  considerably  less.  "  *It  is 
naught,  it  is  naught,'  saith  the  buyer,  but  when  he  is  gone 
his  way,  then  he  boasteth."  Chaffering  as  to  value  has  gone 
on  ever  since  the  race  emerged  from  barbarism  and  is  likely 
to  go  on  so  long  as  the. race  retains  its  commercial  propensi- 
ties. 

On  these  universal  and  very  human  traits  is  based  the  rule 
that  expressions  of  opinion  as  to  value,  even  though  substan- 
tially greater  than  the  real  value,  will  not  of  themselves  alone 
amount  to  fraud.  The  law  requires  good  faith,  however. 
While  it  will  not  place  the  badge  of  fraud  upon  a  mere  ex- 
travagant estimate  of  value,  it  sternly  requires  that  no  arti- 
fice or  trick  be  resorted  to  by  the  seller  to  throw  the  purchaser 
off  from  his  guard  or  prevent  inquiry,  and  it  requires  a  ven- 
dor who  has  superior  knowledge  of  values  in  dealing  with 
one  whom  he  knows  or  has  reason  to  believe  is  ignorant  on 
the  subject  to  place  the  property  honestly  before  the  pur- 
chaser and  give  him  every  opportunity  to  ascertain  for  him- 
self the  truth.  MaJtby  v.  Atistin,  65  Wis.  527,  27  N.  W, 
1G2;  Mosher  v.  Post,  89  Wis.  602,  62  N.  W.  516;  Farr  v. 
Peterson,  91  Wis.  182,  64  N.  W.  863 ;  J.  E.  Clark  Co.  v. 
Rice,  127  Wis.  451,  lOG  N.  W.  231. 

In  the  present  case  the  property  consisted  of  a  large  stock 
of  horses,  carriages,  and  conveyances,  with  the  usual  para- 
pliemalia  of  a  livery  stable,  which  were  being  sold  in  connec- 
tion with  an  established  business.  The  room  for  differences 
of  opinion  as  to  the  value  of  such  a  quantity  of  property  was 
manifestly  very  great.  It  appears  affirmatively  that  the 
plaintiff  was  allowed  and  even  encouraged  to  make  examina- 
tion of  every  article  of  property.  No  difficulties  were 
thrown  in  his  way.  He  was  shown  the  books  of  account  and 
apparently  every  effort  was  made  to  put  him  in  possession  of 
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every  material  fact.  He  was  a  man  of  mature  years  who  had 
onee  been  sheriflF  of  his  county.  He  had  been  in  the  hotel 
business  at  New  Lisbon  for  twelve  years  and  had  previously 
been  in  the  livery  business  at  Necedah.  No  advantage  was 
taken  of  him.  He  had  every  opportunity  to  ascertain  the 
value  of  the  property  which  he  was  proposing  to  purchase, 
and  we  find  no  ground  for  the  claim  that  the  statements  as  to 
its  value  can  be  considered  as  amounting  to  fraud. 

As  to  the  fraudulent  concealment  of  the  amount  which 
HoUenbeck  was  paying  for  his  half  interest  in  the  business 
the  considerations  are  different.  The  plaintiff's  claim  as  to 
this  alleged  element  of  fraud  is  substantially  this :  that  had 
the  plaintiff  known  of  this  inequality  in  the  price  he  would 
not  have  made  the  purchase  or  gone  into  the  business  with 
HoUenbeck,  and  that  having  thus  been  induced  to  embark  in 
the  business  and  having  been  obliged  to  sell  out  at  a  loss 
he  should  be  allowed  to  recover  as  damages  the  difference  be- 
tween what  he  paid  and  what  he  received  on  the  sale  to  IIol- 
lenbeck.  The  circuit  court  held  that  the  only  element  of 
damage  legally  chargeable  to  the  concealment  was  the  giving 
of  the  note  to  ^Vheaton  to  even  up  the  pretended  difference 
in  the  contributions  of  the  partners,  and  hence  when  this  note 
was  canceled  or  the  plaintiff  had  received  indemnity  against 
it  no  cause  of  action  remained. 

The  plaintiff's  claim,  if  approved,  would  certainly  open 
up  a  large  and  rather  vague  field  of  liability.  It  would  mean 
substantially  that  if  one  partner  by  concealment  obtained 
some  advantage  over  his  copartner  in  the  matter  of  his  con- 
tribution to  the  capital  of  the  firm,  the  partner  so  deceived 
might  on  discovery  of  the  concealed  fact  dissolve  the  partner- 
ship, close  out  the  business^  and  recover  his  original  invest- 
ment from  his  copartner.  We  are  not  prepared  to  sanction 
80  broad  and  sweeping  a  rule  as  this.  In  the  present  case  it 
seems  to  ns  impossible  to  say  with  that  degree  of  certainty 
which  should  characterize  legal  conclusions  that  the  loss  suf- 
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fercd  by  the  plaintiff  was  proximately  caused  by  the  act  of 
concealment  complained  of.  The  fact  that  plaintiff  unwit- 
tingly paid  a  larger  price  for  his  half  than  his  partner  did 
not  make  the  property  any  less  desirable:  there  was  just  as 
good  a  prospect  of  the  business  being  profitable  in  one  case 
as  in  the  other.  So  far  as  the  evidence  throws  light  on  the 
situation,  it  does  not  with  any  certainty  indicate  that  the  act 
of  concealment  in  question  was  the  proximate  cause  of  the 
plaintiff's  money  loss.  It  certainly  was  not  the  cause  of  the 
unsatisfactory  business  done  by  the  new  firm,  and  it  did  not 
render  them  incapable  of  meeting  their  obligations.  They 
apparently  had  no  property  except  what  they  put  into  the 
business,  and  they  loaded  themselves  with  what  seems  to 
have  been  an  impossible  debt  The  result  was  bankruptcy 
and  a  forced  sale  of  the  firm  property.  But  to  say  that  the 
plaintiff's  loss  resulting  from  this  is  chargeable  to  the  act  of 
concealment  complained  of  is  to  indulge  in  mere  conjecture. 
The  conclusion  is  too  remote  from  the  premise ;  there  are  too 
many  substantial  and  sufficient  causes  between. 

As  to  the  $750  note,  however,  the  plaintiff  was  certainly 
entitled  to  relief.  This  was  based  solely  on  a  false  represen- 
tation of  fact.  He  was  entitled  to  recover  his  money  if  he 
had  paid  it,  or  he  was  entitled  to  have  it  canceled  or  to  be  in- 
demnified against  the  possibility  of  being  held  for  it  in  case 
it  could  not  be  canceled.  The  latter  seems  to  have  been  the 
case  here,  and  it  is  admitted  that  he  has  received  a  "contract" 
indemnifying  him.  On  this  ground  the  plaintiff  was  non- 
suited because  the  trial  court  concluded  he  had  thus  obtained 
the  entire  relief  to  which  he  was  entitled.  But  it  seems  to 
us  that  here  was  plain  error.  The  plaintiff  was  entitled  to 
this  indemnification  without  expense.  If,  acting  with  rea- 
■^onable  prudence,  he  was  obliged  to  pay  for  his  release  from 
this  fraudulent  obligation,  he  is  entitled  to  recover  what  he 
was  obliged  to  pay.  He  must,  of  course,  exercise  that  degree 
of  diligt^nce  in  extricating  himself  from  his  difficulties  which 
a  reasonably  prudent  man  would  exercise  under  like  circum- 
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stances,  and  if,  after  having  done  so,  he  was  obliged  to  pur- 
chase his  indemnity  from  this  fraudulently  secured  note,  he 
is  entitled  to  recover  the  sum  which  he  was  obliged  to  expend 
for  that  purpose.  There  certainly  was  ample  evidence  in 
this  case  to  sustain  the  conclusion  that,  in  settling  with  Hol- 
lenbeck  and  obtaining  his  release  from  the  note,  he  was  in 
effect  compelled  to  pay  for  his  release.  He  surrendered  his 
half  ownership  of  property  which  had  cost  him  $3,000  a  few 
months  before,  and  to  which  he  had  afterwards  contributed 
$460,  for  the  sum  of  $1,425  in  cash  and  a  release  from  the 
note.  Prima  facie  it  would  seem  from  these  facts  alone  that 
the  plaintiff  paid  full  value  for  the  release.  Other  facts 
may  perhaps  appear  which  would  show  that  the  parties  did 
not  consider  that  the  plaintiff  was  paying  the  face  of  the  note 
for  his  release,  but  certainly  there  was  ample  evidence  to 
support  the  conclusion  that  the  plaintiff  paid  a  substantial 
sum  to  secure  his  release ;  and  if  it  be  further  found  that  he 
paid  that  sum  in  the  exercise  of  reasonable  diligence  and  that 
the  note  was  induced  by  a  fraudulent  conspiracy  in  which 
th©  defendants  joined,  there  should  be  a  recovery  for  the  sum 
so  paid. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


HoLWAT,  Executrix,  Respondent,  vs.  Sanborn  and  another, 

Appellants. 

January  SI — February  21,  1911. 

Payment:  Presumption  from  lapse  of  time:  Rebuttal:  Evidence:  In- 
structions to  jury:  Appeal:  Review:  Verdict:  Witnesses:  Compe- 
tency: Transactions  with  persons  since  deceased, 

1.  The  unexplained  circumstance  of  a  demand  being  twenty  years 

past  due  creates  a  presumption  of  payment  thereof. 

2.  The  aforesaid  rule  is  according  to  the  common  law  and  subsists 

notwithstanding  the  written  law. 
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8.  Unlike  the  statute  of  limitations  the  common-law  rule  Is  not  a  bar 
nor  a  legal  presumption  conclusively  extinguishing  the  debt. 

4.  The  presumption  of  payment  is  one  of  fact»  rebuttable  by  evi- 
dence, direct  or  indirect,  or  both,  showing  to  the  contrary,  the 
burden  of  proof  being  on  the  creditor. 

6.  While  the  common-law  presumption  of  payment  is  one  of  fact  it 
should  prevail  unless  quite  satisfactorily  overcome  by  competent 
evidence. 

6.  The  evidentiary  character  of  the  common-law  presumption  of  pay- 

ment may  be  overcome  by  circumstances  alone,  in  the  reason- 
able judgment  of  the  court,  not  too  remote,  sufficient  to  satisfy 
a  Jury,  to  a  reasonable  certainty. 

7.  For  rebuttal  of  the  common-law  presumption  of  payment  evidence 

of  absence  of  the  debtor  from  the  state  during  the  whole  or  a 
large  part  of  the  twenty  years,  facts  preventing  the  creditor 
from  bringing  suit,  relationship  of  the  parties,  possession  of  the 
evidence  of  indebtedness  by  the  payee,  or  his  personal  repre- 
sentative, or  in  case  of  death  of  the  former,  finding  such  evi- 
dence among  the  papers  left  by  him  apparently  unpaid,  and 
many  other  circumstances  according  to  diverse  situations, — are 
competent. 

8.  The  court  may  properly  mention  to  the  jury  the  evidence  bearing 

on  any  controversy,  speaking  of  it  correctly,  and,  in  case  of  con- 
flict, without  suggesting  the  effect  thereof. 

9.  If,  in  any  reasonable  view  of  the  evidence  in  any  case,  the  jury 

could  honestly  have  come  to  the  conclusion  complained  of,  the 
judgment  cannot  properly  be  disturbed  on  appeal,  even  though 
from  the  record  alone  the  major  probabilities  may  appear  other- 
wise to  the  reviewing  court. 
10.  Under  sec.  4069,  Stats.  (1898),  excluding  testimony  of  a  party 
as  to  any  conversation  or  transaction  had  by  him  with  a  de- 
ceased person  under  whom  he  claims,  the  testimony  of  a  third 
person,  present  and  constructively  participating  in  the  conver- 
sation or  transaction  by  in  any  way  exerting  an  Influence  In  re- 
spect thereto,  is  also  excluded. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  Geobge  Gbimm,  Judge.     Affirmed. 

Action  to  recover  on  a  promissory  note. 

Complaint  in  the  usual  form,  plaintiff  suing  as  personal 
representative  of  the  deceased  payee. 

The  note  was  made  December  31,  1882,  for  $250,  payable 
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with  interest  at  the  rate  of  six  per  cent,  per  annum  in  one 
year  after  date.  The  payee  resided  when  the  note  was  given 
-and  thereafter  till  his  decease  in  the  state  of  Wisconsin. 
During  all  that  time  and  till  the  action  was  commenced,  as 
Alleged,  defendants  resided  on  the  Pacific  coast.  They 
omitted  to  pay  any  part  of  principal  of  the  note  or  interest 
thereon.  Plaintiff  asked  for  judgment  for  such  principal 
and  interest,  amounting  to  $639. 

Defendants  pleaded  payment,  and,  further,  that  more  than 
six  years  elapsed  before  the  commencement  of  the  action 
after  appointment  of  plaintiff  as  personal  representative  of 
the  deceased ;  and  that  about  three  years  after  such  appoint- 
ment she,  by  resignation,  ceased  to  be  such  representative,  and 
by  reason  of  sudi  facts  she  ceased  to  have  legal  capacity  to 
prosecute  any  action  upon  the  note. 

The  making  and  delivery  of  the  note  was  admitted.  These 
facts  were  established :  Plaintiff  had  legal  capacity  to  sue  as 
she  did.  The  note  came  duly  to  her  possession  in  her  ca- 
pacity as  personal  representative  of  the  payee  and  as  part  of 
the  assets  of  his  estate.  The  debt  became  due  more  than 
twenty  years  before  the  action  was  commenced  and  more  than 
eight  years  before  the  holder  thereof  died.  It  was  not  inven- 
toried as  part  of  his  estate  and  no  demand  for  payment  was 
made  till  the  action  was  commenced,  during  all  of  which  time 
defendants  were  financially  able  to  pay.  The  payee  had  pos- 
session of  the  paper  from  the  time  it  was  made  till  he  died, 
and  soon  thereafter  it  came  into  the  possession  of  plaintiff. 
She  found  it  among  the  valuable  papers  left  by  deceased. 
He  was  a  resident  of  Wisconsin  during  all  the  time  till  he 
died  and  likewise  was  plaintiff  till  suit  was  commenced. 
During  all  such  time  defendants  resided  on  the  Pacific  coast. 
Defendant  Lillie  Sanborn  is  the  daughter  of  the  deceased  by 
his  first  wife  and  her  codefendant  is  her  husband.  Plaintiff 
is  the  widow  of  deceased.  She  was  duly  appointed  with  an- 
other as  a  personal  representative  of  deceased  pursuant  to  his 
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will.  The  co-executor  resigned  in  1896.  Defendants  vis- 
ited this  state^  at  least  once,  after  maturity  of  the  note  during 
the  lifetime  of  the  payee  and  several  times  thereafter.  There 
was  evidence  tending  to  show  that  plaintiff  made  efforts  to 
collect  the  note  soon  after  it  came  to  her  possession ;  that  she 
employed  attorneys  therefor  who  made  efforts  to  obtain  service 
of  a  summons  on  defendants  in  an  action  to  enforce  payment 
and  finally  succeeded. 

The  court  submitted  to  the  jury  the  issue  of  payment,  in- 
structing them  that  from  the  stale  nature  of  the  note  there 
was  a  presumption  of  fact  of  payment  thereof.  The  finding 
was  in  favor  of  plaintiff  and  judgment  was  entered  accord- 
ingly. 

George  H.  Gordon,  for  the  appellants. 

Jesse  E.  Highee,  for  the  respondent. 

Marshall,  J.  The  first  question  presented  for  consider- 
ation is  this:  Is  the  presumption  of  payment  which  by  the 
rules  of  the  common  law  arises  from  the  circumstance  of  a 
debt  being  twenty  years  past  due,  one  of  fact  merely,  rebut- 
table by  evidence  of  nonpayment,  or  is  it  one  of  law,  in  legal 
effect  extinguishing  the  debt  ?  That  is  ruled  in  favor  of  the 
first  of  the  alternatives  by  Delaney  v.  Brunette,  62  Wis.  615, 
23  N.  W.  22.  The  presumption  is  there  spoken  of  as  a  mere 
evidentiary  inference  of  payment  subject  to  be  overcome  like 
any  other  debatable  matter,  except  the  fixed  period  requisite 
to  create  the  presumption  gives  an  artificial  dignity,  so  to 
speak,  to  the  circumstance  of  such  weight  as  to  require  pretty 
satisfactory  evidence  to  overcome  it.  That  is  but  a  declara- 
tion of  a  familiar  elementary  principle.  It  will  be  found 
stated  and  applied  in  numerous  adjudications  elsewhere  and 
also  stated  in  all  text-book  authorities. 

A  good  type  of  the  adjudications  outside  of  our  own  state 
i$  Hale  v.  PacTc's  Ex'rs,  10  W.  Va.  145,  to  the  effect  that  the 
statute  is  supplementary  to  the  common-law  limitation,  but 
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the  latter  is  not  a  legal  bar,  it  is  only  a  presumption  of  fact 
rebuttable  by  evidence  satisfactorily  showing  the  truth  to  be 
otherwise. 

A  good  type  of  the  text-book  authorities  is  Jones  on  Evi- 
dence at  sees.  63  to  66  inclusive  (2d  ed.  §§  66-69).  That  is 
particularly  valuable  because  of  the  numerous  citations  men- 
tioning circumstances  judicially  regarded  as  competent  to  be 
considered  by  a  jury  in  respect  to  whether  the  presumption 
should  prevail  or  not.     The  text  referred  to  is  in  these  words : 

"The  presumption  of  payment  arising  from  the  lapse  of 
time  may  of  course  be  rebutted  by  satisfactory  and  convinc- 
ing proof;  but  in  such  case  the  burden  of  proof  rests  upon 
the  creditor." 

The  following  circumstances  bearing  on  the  question,  par- 
ticularly applicable  to  this  case,  are  mentioned:  the  absence 
of  the  debtor  from  the  state  during  the  greater  part  of  the 
time  relied  on  to  create  the  presumption  (Daggett  v.  Tall- 
man,  8  Conn.  168 ;  McLeTlan  v.  Crofton,  6  Me.  307,  334) ; 
facts  preventing  the  creditor  from  bringing  suit  (Hale  v. 
Pack's  Ex'rs,  10  W.  Va.  145 ;  Crooker  v.  Crooker,  49  Me. 
416)  ;  relationship  of  the  parties  and  that  the  collection 
of  the  money  might  have  occasioned  distress  or  great  in- 
convenience {}Yanmaker  v.  Van  Buskirk,  1  Saxt.  Ch.  (N. 
J.)  685.  Many  other  circumstances  might  be  mentioned, 
among  them  some  characterizing  this  case,  as  the  jury  might 
reasonably  have  concluded  from  the  evidence;  such  as,  pos- 
session of  the  note  by  the  payee  down  to  the  time  of  his  de- 
mise; finding  it  among  his  papers  notwithstanding  pretense 
that  at  a  personal  interview,  the  details  of  which  were  ex- 
cluded under  the  statute,  it  was  claimed  to  have  been  paid ; 
finding  it  among  his  valuable  papers  apparently  as  an  exist- 
ing obligation;  efforts  to  avoid  service  of  papers  within  the 
state  and  efforts  to  obtain  such  service  within  the  twenty 
years. 

Since  the  presumption  of  payment  in  such  a  case  rests  on 
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circumstantial  evidence,  necessarily,  rebuttal  thereof  is  par- 
ticularly within  a  field  rendering  such  evidence  competent 
and,  generally,  the  main  reliance,  especially  in  case  of  death 
of  the  payee,  as  in  this  case.  "Any  facts  and  circumstances," 
as  it  is  said,  "which  render  it  more  probable  than  otherwise 
that  payment  has  not  in  fact  been  made,  may  be  received." 
If  they,  in  the  whole,  are,  in  reason,  sufficient  to  overcome  the 
presumption  of  payment  arising  from  the  lapse  of  time,  and 
evidence  corroborative  of  it,  satisfying  the  jury  that  the  truth 
is  otherwise,  a  verdict  for  a  recovery  is  proper. 

The  next  proposition  for  discussion  is  this :  Did  the  court 
err  in  rejecting  the  evidence  of  defendants,  or  either  of  them, 
respecting  a  conversation  claimed  to  have  been  had  by  them 
with  the  payee  in  respect  to  the  note?  Such  evidence  was 
rejected,  primarily,  under  sec.  4069,  Stats.  (1898).  That  it 
was  properly  rejected  as  to  the  one  confessed  to  have  had  the 
conversation  is  too  dear  for  discussion.  As  to  the  other,  the 
correctness  of  the  ruling  turns  on  whether  the  person,  not  ac- 
tually taking  part  in  the  conversation  or  transaction,  was  by 
his  presence  and  influence  a  participant  therein.  Schvltz  v. 
CulbeHson,  125  Wis.  169,  103  K  W.  234.  So  at  the  outset 
the  court  had  to  pass  upon  a  question  of  competency,  involv- 
ing determination  of  a  matter  of  fact  In  that  situation  it 
is  elementary  that  the  result  is  not  disturbable  on  appeal  un- 
less manifestly  wrong.  That  rule,  as  we  view  the  record, 
controls  the  proposition  in  favor  of  respondent 

Respondent  was  permitted  to  testify  as  regards  directions 
she  gave  her  attorney  in  respect  to  collecting  the  note.  That 
was  fairly  within  the  field  of  competency  as  a  circumstance 
bearing  on  the  evidentiary  effect  of  the  presumption  of  pay- 
ment from  lapse  of  time,  and  it  seems  to  have  been  offered 
and  received  on  that  account  alone. 

The  next  proposition  suggested  for  decision  is:  Did  the 
circuit  judge  err  in  saying  to  the  jury  that  the  note  was  found 
among  the  valuable  papers  of  the  deceased  apparently  un- 
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paid?  The  idea  intended  to  be  thereby  conveyed  and  the 
only  one  which  probably  reached  the  jury  is  that  the  paper 
was  found,  as  stated,  and  that  there  was  nothing  about  it  in- 
dicating payment,  which  is  strictly  correct.  It  is  not  error 
in  giving  instructions  to  speak  of  evidence  to  be  considered, 
mentioning  the  same  correctly,  and  without  suggesting  its 
effect  where  there  is  room  for  conflicting  inferences.  There 
was  no  suggestion  as  to  the  weight  of  the  circumstance  here. 
That  was  left  entirely  to  the  jury  to  consider  in  connection 
with  all  other  evidence. 

The  last  proposition  is,  whether  the  evidence  warranted 
the  verdict.  The  case  was  peculiarly  one  for  jury  determi- 
nation. If  in  any  reasonable  view  of  the  evidence  they 
could  honestly  have  reached  the  conclusion  which  they  did,  it 
cannot  be  disturbed  on  appeal  even  though  it  may  appear 
here  that  the  major  probabilities  are  the  other  way.  That 
elementary  doctrine,  as  we  view  the  record,  rules  the  last 
proposition  in  favor  of  respondent. 

By  the  Covrt. — The  judgment  is  affirmed* 


GuTLEy  Executrix,  Respondent,  vs.  La  Chossb  Gas  &  Elec- 

TBic  CoMPANT,  Appellant 

January  SI — February  21,  191L 

Master  and  servant:  Personal  injury:  Explosion  of  gas:  Unsafe  appli- 
ance: Evidence:  Questions  lor  jury:  "Notice  of  injury:  Failure  to 
serve,  induced  hy  master's  conduct:  Estoppel:  Statutes  of  limi- 
tation. 

1.  In  an  action  against  a  gas  company  for  personal  injuries  to  an 
employee  caused  by  an  explosion  of  air  mixed  with  gas  which 
had  escaped  in  the  purifying  house,  a  finding  by  the  jury  that 
the  gas  was  Ignited  and  exploded  by  a  spark  from  the  electric 
lamp  inside  said  house  Is  Mid  to  be  sustained  by  the  evidence, 
although  officers  of  the  defendant  testified  that  the  electric  cur- 
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rent  had  been  turned  off  from  said  house  previous  to  the  acci- 
dent, and  there  was  other  testimony  tending  to  show  that  plaint- 
iff entered  the  house  with  a  lighted  torch. 

2.  It  appearing  by  the  evidence  that  "blowouts"  frequently  occurred 
in  the  purifying  room  resulting  in  an  escape  of  gas  which,  being 
mixed  with  the  air,  created  a  highly  explosive  mixture  readily 
ignited  by  a  spark,  and  that  the  electric  lamp  in  use  was  likely 
to  emit  a  spark  when  the  current  was  lA*oken,  it  was  a  question 
for  the  Jury  whether  such  electric  lamp  was,  under  the  circum- 
stances, a  reasonably  safe  appliance  for  that  place. 

8.  Findings  by  the  jury  upon  sufficient  evidence  that  within  a  year 
after  personal  Injury  to  a  servant  the  master  represented  to 
him,  in  substance,  that  he  need  not  serve  any  notice  of  Injury 
In  order  to  preserve  his  rights  against  the  master,  that  an  in- 
surance company  was  bound  to  pay  him  his  damages  resulting 
from  such  Injury,  and  that  the  master  would  enforce  such  claim 
for  him;  t)iat  the  servant  had  reasonable  cause  to  believe  from 
such  representations  that  he  was  excused  from  serving  a  notice 
of  Injury  within  the  year;  and  that  he  failed  to  serve  such  no- 
tice because  he  relied  upon  such  representations,  constitute  a 
sufficient  basis  for  holding  the  master  estopped  from  Insisting 
that  such  failure  to  give  notice  barred  the  action  under  subd.  5, 
sec.  4222,  Stats.  (1S98),  if  an  estoppel  in  pais  can  have  such  ef- 
fect. 

4.  The  provision  of  subd.  5,  sec.  4222,  Stats.  (1898),  that  no  action 
to  recover  damages  for  an  Injury  to  the  person  shall  be  main- 
tained unless  the  notice  therein  prescribed  shall  be  served 
within  a  year,  although  a  statute  of  limitation,  differs  In  Its 
nature  and  purpose  from  ordinary  limitation  statutes  and  de- 
mands the  application  of  different  rules  of  law.  All  of  its  re- 
quirements being  such  that  the  person  subject  to  be  charged  may 
willingly  forego  them,  and  may  therefore  readily  induce  the  in- 
jured person  to  believe  that  he  will  forego  them,  if  a  failure  to 
give  the  notice  has  been  reasonably  induced  by  the  defendant 
he  may  be  held  to  be  estopped  from  insisting  upon  such  default 
as  a  bar  to  the  action. 
Marshall,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  A.  H.  Reid,  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff,  Henry  Marquardt,  through  an  ex- 
plosion of  a  mixture  of  gas  and  air  in  the  purifying  house  of 
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the  defendant's  gas  plant  It  is  claimed  that  the  explosion 
was  caused  by  the  negligence  of  the  defendant. 

The  defendant  made  its  gas  from  coal.  The  gas  is  ex- 
tracted from  the  coal  by  applying  heat  to  the  retort  in  which 
the  coal  is  placed.  When  the  gas  has  been  extracted  from  a 
charge  of  coal  in  a  retort  and  it  is  desired  to  recharge  the  re- 
tort with  a  fresh  supply  of  coal,  a  torch  is  used  to  light  the 
gas  remaining  in  the  retort  and  coke.  From  the  retorts  the 
gas  is  conducted  to  the  four  purifying  boxes  in  the  purifying 
house  after  undergoing  processes  which  are  not  material  to 
this  case.  These  boxes  are  between  eleven  and  twelve  feet 
in  width  and  between  fourteen  and  fifteen  in  length.  Along 
the  upper  edge  of  the  purifying  boxes  was  a  trough  twelve  or 
fourteen  inches  deep  around  the  whole  edge  of  the  box,  A 
flange  along  the  edge  of  the  covers  of  the  boxes  fitted  into  the 
troughs.  Water  poured  into  the  troughs  sealed  the  boxes  and 
prevented  the  escape  of  the  gas  from  the  boxes.  The  boxes 
extended  below  the  floor  and  projected  about  a  foot  above  the 
floor  of  the  purifying  house.  They  were  placed  in  a  row 
lengthwise  of  the  boxes  and  of  the  purifying  house,  and  were 
filled  with  oxide  of  iron  mixed  with  shavings  to  remove  sul- 
phur hydrogen  from  the  gas  passing  through. 

The  door  into  the  purifying  house  was  in  the  east  wall  of 
the  building  opposite  the  space  between  the  two  center  boxes. 
Tar  and  other  foreign  substances  were  removed  from  the  gas 
while  it  passed  from  the  retorts  to  the  gas  reservoirs.  The 
purifying  house  was  lighted  by  electricity.  A  switch  out- 
side of  the  building  near  the  door  controlled  the  three  lights 
on  the  one  circuit  in  the  building.  One  of  the  lights,  near 
the  door  and  also  near  a  gauge,  had  a  key  switch  in  the  socket 
which  could  be  reached  from  the  floor  and  which  could  con- 
trol this  light  if  tlie  current  was  turned  on  through  the  out- 
side switch.  The  other  two  lights  were  without  such  socket 
key  switches  and  were  out  of  reach. 

Whenever  the  retorts  are  overcharged  so  that  gas  is  pro- 
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duced  more  rapidly  than  it  can  be  handled  in  the  purify- 
ing boxes^  when  the  gas  holder  sticks  and  cannot  receive 
the  gas  from  the  purifying  boxes^  or  when  friction  in  the 
pipes  or  stoppages  therein  produce  an  overpressure  in  the 
purifying  boxes,  this  overpressure  forces  the  water  from  the- 
troughs  of  the  boxes  and  allows  the  gas  to  escape  into  the^ 
room  of  the  purifying  house.  This  is  known  as  a  "blowout*^ 
The  overpressure  of  gas  in  the  purifying  boxes  may  be  tem- 
porary or  permanent.  If  temporary,  the  troughs  are  refilled 
with  water  and  the  box  thus  sealed  again.  If  permanent^ 
other  measures  must  be  taken  to  relieve  the  pressure  to  enable- 
the  production  of  gas  to  go  on. 

There  was  evidence  in  the  case  that  a  mixture  of  gas  and 
air  in  the  proportions  of  one  to  seven  or  eight  would  be  very 
explosive  and  might  be  exploded  by  the  spark  produced  by 
breaking  an  electric  current  with  a  key  switch  sucih  as  wa» 
in  use  on  the  light  near  the  gauge  in  the  purifying  housa 

The  accident  happened  between  11 :30  p.  m.  and  midnight 
on  May  19,  1906.  Plaintiff  had  worked  for  the  defendant 
for  about  fifteen  months  as  laborer  and  fireman,  and  three  or 
four  days  before  the  accident  he  had  been  made  head  fireman. 
As  head  fireman  he  had  charge  of  the  works  and  had  two- 
other  firemen  under  him,  and  had  direct  control  of  the  charg- 
ing of  the  retorts.  The  retorts  had  been  charged  and  the 
firemen  were  about  to  eat  lunch.  The  plaintiff  went  out  of 
the  retort  house  to  the  meter  room  and  noticed  that  the  meter 
indicated  that  gas  was  not  going  into  the  holder  but  was  com- 
ing from  it.  On  looking  into  the  engine  room  he  found  ev- 
erything all  right  there,  but  on  going  out  of  doors  he  heard  a 
noise  in  the  purifying  house  which  meant  that  gas  was  escap- 
iniir  because  of  a  blowout 

The  plaintiff  testified  that  when  he  became  assured  that 
there  was  a  blowout  he  went  into  the  retort  house  and  told  the 
firemen  of  it  and  directed  them  to  bring  some  water.  They 
ran  out  and  he  took  a  pail,  filled  it  with  water  from  a  barrel 
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in  the  retort  house^  ran  with  it  to  the  purifying  house,  and 
poured  the  water  into  the  seal  of  the  box  which  had  the  blow- 
out When  the  men  came  in  with  the  pails  of  water  he 
showed  them  where  to  p6ur  it  and  told  them  to  get  more. 
They  went  out,  and  he  needing  light  felt  for  the  switch  near 
the  door,  turned  the  key,  and  immediately  an  explosive  flash 
followed. 

The  evidence  showed  that  the  side  walls  of  the  purifying 
house  were  blown  out  and  down,  the  roof  fell  upon  the  boxes 
and  caught  fire  from  the  burning  gas  which  was  escaping 
from  the  box  which  blew  out,  and  the  plaintiff  was  caught 
under  the  roof  and  severely  injured  and  burned. 

The  two  assistant  firemen,  Wagner  and  Dumke,  testified 
that  the  plaintiff  came  into  the  retort  house  as  they  were  pre- 
paring to  eat  lunch,  told  them  there  was  a  blowout,  and  di- 
rected them  to  get  some  water.  They  ran  for  water,  and 
each  carried  a  pail  of  water  into  the  purifying  house  and 
emptied  it  into  the  seal  of  the  box  which  had  blown  out 
They  immediately  turned  about  to  go  out  of  the  house  for 
more  water  and  met  the  plaintiff  coming  toward  the  house 
with  a  pail  of  water  in  one  hand  and  a  lighted  torch  in  the 
other.  One  of  the  assistant  firemen  testified  that  he  told  the 
plaintiff  to  "Look  out  for  the  torch."  The  other  testified 
that  he  heard  the  other  fireman  call  out  something  about  a 
torch.  They  had  gone  but  a  short  distance  from  the  building 
when  the  explosion  occurred.  One  of  these  firemen  tele- 
phoned for  the  fire  department,  notified  the  oflScers  of  the  de- 
fendant of  the  accideut,  and  then  removed  some  of  the  debris 
and  from  the  ruins  pulled  the  plaintiff,  who  was  lying  under 
the  roof  near  the  burning  gas  and  was  being  burned  by  it 
The  fire  department  responded,  extinguished  the  fire,  and 
in  doing  so  sealed  the  purifying  box  and  extinguished  the  gas. 

The  theory  of  the  defendant  is  that  the  explosion  was 
caused  by  the  lighted  torch  which  it  is  claimed  the  plaintiff 
carried  into  the  purifying  room  filled  with  escaping  gas.  As 
Vol.  145  — 11 
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tending  to  support  this  theory  there  was  evidence  by  the  offi- 
cers of  the  company  that  the  plaintiff  admitted  while  at  the 
hospital  that  he  had  carried  the  lighted  torch  into  the  build- 
ing; one  of  the  officers  testified  thsft  he  had  tested  the  lights 
that  day  and  found  them  all  right;  an  officer  of  the  com- 
pany testified  that  the  next  day  he  found  the  torch,  the  plaint- 
iff's hat,  and  the  pail  in  which  he  carried  water  near  the  door ; 
one  of  the  officers  testified  that  he  had  turned  off  the  current 
from  the  purifying  house  by  the  outside  switch,  leaving  no 
current  in  th«  wires,  about  an  hour  before  the  explosion ;  the 
firemen  testified,  as  stated  above,  that  the  plaintiff  carried  a 
lighted  torch  toward  the  building  shortly  before  the  explo- 
sion; one  of  them  testified  that  he  was  present  when  the  torch 
was  picked  up  the  next  day,  and  that  when  work  was  resumed 
that  night  and  it  was  desired  to  light  the  gas  in  the  retorts 
preparatory  to  recharging  them  it  was  necessary  to  make  a 
new  torch  because  the  one  which  had  been  used  for  this  pur- 
pose was  missing. 

There  was  evidence  tending  to  show  that  the  plaintiff  was 
not  fully  conscious  when  he  was  interviewed  at  the  hospital, 
and  the  plaintiff's  daughter  testified  to  admissions  of  the  two 
firemen  that  the  plaintiff  did  not  have  a  torch  at  the  time  of 
the  explosion.  There  was  evidence  tending  to  show  that 
there  was  no  Kght  in  the  purifying  house  when  the  firemen 
went  into  it  The  plaintiff  testified  that  he  did  not  turn  on 
the  current  by  the  outside  switch,  and  he  admitted  that  he 
did  not  know  whether  or  not  there  was  a  light  in  the  house 
when  he  went  in,  and  claimed  that  if  there  was  such  a  light  it 
was  obscured  by  the  steam  and  vapors  arising  from  the  "blow- 
out" 

The  plaintiff  admits  that  no  notice  of  the  accident  and  of 
a  claim  for  compensation  was  served  upon  the  defendant 
within  a  year.  There  was  evidence  that  the  officers  of  the 
defendant  told  the  daughter  of  the  plaintiff  that  it  was  not 
necessary  to  serve  any  papers  upon  them,  that  any  damages 
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would  have  to  be  paid  by  the  insurance  company  in  which  the 
defendant  was  insured  against  damages  because  of  injuries 
to  employees ;  that  the  officers  of  the  defendant  stated  to  the 
daughter  of  the  plaintiff  that  they  would  do  all  they  could  to 
obtain  damages  for  the  plaintiff  from  the  insurance  company ; 
and  there  was  evidence  of  an  offer  of  $100  from  the  insur- 
ance company  to  the  plaintiff  on  condition  that  he  would 
give  an  absolute  release  of  his  claim.  It  was  admitted  that 
the  offer  was  made  and  the  promise  given  that  defendant's 
officers  would  do  what  they  could  to  obtain  something  from 
the  insurance  company  for  the  plaintiff. 

The  jury  found  by  special  verdict  that  the  escaping  gas  in 
the  purifying  house  was  ignited  and  exploded  by  an  electric 
spark  emitted  from  the  electric  light  inside  the  house  when 
the  plaintiff  operated  the  key  at  the  socket  to  turn  on  the 
light;  that  the  electric  lighting  equipment  was  not  reason- 
ably safe  for  the  use  of  the  plaintiff  in  performing  his  du- 
ties in  defendant's  employment;  that  the  plaintiff's  injuries 
were  the  natural  and  probable  consequence  of  this  want  of 
reasonable  safety ;  that  the  defendant  ought  to  have  foreseen 
that  the  plaintiff's  injuries  might  probably  result  from  the 
IsLck  of  such  reasonable  safety;  that  the  defendant's  officers 
represented  to  the  plaintiff  that  it  was  not  necessary  for  the 
plaintiff  to  serve  notice  of  the  injury  and  of  his  claim  for 
damages  in  order  to  preserve  his  rights  against  the  defend- 
ant; that  the  defendant's  officers  represented  to  the  plaintiff 
that  the  insurance  company  was  bound  to  pay  plaintiff's  dam- 
ages ;  that  the  plaintiff  had  reasonable  grounds  for  believing 
from  these  statements  or  representations  that  he  was  thereby 
excused  from  serving  a  notice  of  the  injuries  and  his  claim 
for  damages;  and  that  the  failure  to  serve  the  notice  was 
caused  by  his  reliance  upon  these  statements  and  representa- 
tions.    The  damages  were  assessed  at  $10,750. 

The  court  denied  a  motion  to  change  the  verdict  and  for 
judgment  on  the  verdict  as  changed,  denied  a  motion  for  a 
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new  trial,  and  ordered  judgment  upon  the  verdict  This  is 
an  appeal  from  the  judgment. 

On  January  31,  1911,  in  this  court  the  death  of  the  plaint- 
iif  was  suggested,  and  the  cause  was  thereupon  revived  and 
continued  in  the  name  of  Anna  Ouile,  executrix,  as  respond- 
ent. 

For  the  appellant  there  was  a  brief  by  McConneU  & 
Schweizer  and  Woodward  &  Lees,  and  a  separate  brief  by 
Quarles,  Spence  <&  Quarles,  and  oral  argument  by  C  H. 
Schweizer  and  A.  C.  Fish. 

For  the  respondent  there  was  a  brief  by  Morris  &  Hart- 
well  and  Frank  Winter,  and  oral  argument  by  Mr.  Winter 
and  Mr.  Thomas  Morris. 

The  following  opinion  was  filed  February  21,  1911: 

SiEBECKER,  J.  The  finding  of  the  jury  that  the  explosion 
was  caused  by  an  electric  spark  is  assailed  by  appellant  as  an 
impossibility  under  the  evidentiary  facts  of  the  case,  and  it 
is  argued  that  if  it  be  assumed  that  the  explosion  could  have 
been  caused  by  such  an  electric  spark  then  the  verdict  cannot 
stand  because  plaintiff's  evidence  on  this  subject  is  inher- 
ently imi)robable  and  is  impeached  by  the  physical  and  undis- 
puted facts  in  the  case,  and  it  therefore  can  furnish  no  basis 
for  an  inference  that  the  explosion  was  caused  in  this  way. 
The  argument  is  that  the  impossibility  of  an  explosioQ  by  an 
electric  spark  is  established  because  it  appears  without  dis- 
pute that  the  electric  light  wires  within  the  purifying  room 
were  dead,  that  is  that  they  were  not  charged  with  electricity. 
This  is  claimed  on  the  ground  that  the  evidence  of  the  de- 
fondant's  officers  and  employees  showed  that  no  electric  cur- 
rent could  reach  these  wires  except  by  a  connection  made 
through  the  switch  on  the  outside  of  the  building,  and  that 
it  conclusively  appeared  that  the  current  had  been  switched 
off  at  that  point  by  Mr.  Speering  early  in  the  evening ;  that  it 
appeared  that  no  one  turned  it  on  before  the  explosion  oc- 
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curred;  and  that  the  darkness  of  the  ceiling  and  pit  lights 
within  the  room  up  to  the  time  the  plaintiff  entered  it  to  seal 
the  purifying  box  with  water  establishes  that  there  was  no 
current  on  these  wires.  The  evidence  on  which  the  appel- 
lant relies  is,  however,  contradicted  by  the  facts  as  testified 
to  by  the  plaintiff,  which  tend  to  show  that  when  he  turned 
the  key  of  the  lamp  at  the  wall  near  the  purifying  box  there 
was  an  instantaneous  flash  and  explosion  and  an  immediate 
collapse  of  the  building.  It  appears  that  if  an  electric  spark 
was  emitted  from  the  socket  of  a  lamp  like  the  one  in  use  at 
this  place  it  was  likely  to  ignite  the  gas  as  mixed  with  air  in 
the  room  as  a  result  of  the  blowout. 

It  is  furthermore  contended  that  the  evidentiary  facts  con- 
chisively  show  that  the  center  lights  in  this  room  were  intact 
and  would  have  lighted  the  room  if  the  outside  switch  had 
been  turned  on,  and  that  the  evidence  indisputably  estab- 
lishes the  fact  that  these  lights  were  not  lighted  when  the 
plaintiff  entered  the  room  and  attempted  to  turn  on  the  gauge 
light.  True,  the  witnesses  stated  that  the  purifying  room  was 
dark.  There  is  also  evidence  that  the  room  was  darkened 
from  the  blowout;  that  there  was  steam  and  vapor  in  the  air 
of  the  room;  that  there  was  no  special  notice  taken  of  the 
lights  by  the  witnesses,  but  that  they  could  see  the  boxes  and 
where  to  pour  the  water  to  seal  the  box.  This  state  of  the 
evidence  presented  an  issue  of  fact  as  to  whether  or  not  the 
lights  were  in  fact  lighted,  and  whether  or  not  the  wires  were 
charged  with  an  electric  current.  The  inferences  on  this 
subject  were  for  the  jury  and  the  questions  were  properly 
submitted  to  them  for  determination.  Hence  we  cannot  dis- 
turb the  rulings  of  the  trial  court  to  this  effect. 

The  contention  is  made  that  the  court  should  have  held  as 
matter  of  law  that  the  explosion  was  caused  by  a  lighted  torch 
carried  by  the  plaintiff.  The  evidence  material  to  this  point 
is  conflicting  and  contradictory,  as  is  shown  by  the  foregoing 
statement,  and  presented  a  question  of  inferences  therefrom 
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which  could  only  be  drawn  by  a  jury  and  was  therefore  prop- 
erly submitted  to  them.  The  evidence  sustaining  the  jury's 
findings  on  these  questions  is  not  of  the  kind  that  deals 
merely  in  conjecture  or  bare  possibilities,  but  is  direct  and 
positive  on  the  subjects,  and  from  it  the  jury  had  the  right  to 
infer  that  the  explosion  was  caused  by  an  electric  spark 
emitted  from  the  socket  when  the  plaintiff  attempted  to  li^t 
the  gauge  lamp. 

The  jury  found  that  the  lighting  equipment  of  the  purify- 
ing room  did  emit  a  spark,  that  it  caused  the  explosion,  and 
that  the  appliance,  under  the  facts  and  circumstances,  was 
not  a  reasonably  safe  one  for  the  use  of  the  plaintiff  in  the 
performance  of  his  duties.  This  conclusion  appellant  does 
not  specifically  assail  in  argument,  otherwise  than  under  the 
foregoing  head  to  the  effect  that  the  evidence  is  insufficient 
to  show  that  the  explosion  was  caused  by  a  spark.  It  appears 
that  blowouts  frequently  occurred  in  the  purifying  house  and 
that  the  air  would  thereby  become  charged  with  gas,  creating 
a  highly  explosive  mixture  which  a  spark  could  readily  ignite, 
and  that  such  a  combination  of  conditions  was  known  to  be 
very  dangerous  to  persons'  safety,  in  and  about  the  purifying 
room.  It  is  not  disputed  but  that  such  an  appliance  was 
likely  to  emit  a  spark  when  the  current  was  broken.  In  the 
light  of  these  facts  it  was  for  the  jury  to  determine  whether 
the  electric  light  appliance,  as  installed  in  the  purifying 
house,  was,  under  the  circumstances,  a  reasonably  safe  equip- 
ment in  this  room.  Their  verdict  on  this  subject  must  be  ac- 
cepted in  the  case  as  establishing  that  the  defendant  did  not 
furnish  a  reasonably  safe  equipment  for  the  protection  of 
the  plaintiff  and  others  who  were  engaged  to  perform  services 
in  this  room. 

The  finding  of  the  jury  is  that  within  a  year  after  plaint- 
iff's injuries  the  defendant's  officers  represented  to  him  that 
an  insurance  company  was  bound  to  pay  him  his  damages  re- 
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suiting  from  such  injury  and  that  they  would  enforce  such 
claim  for  him ;  that  the  plaintiff  had  reasonable  cause  to  be- 
lieve from  such  representations  that  he  was  excused  from 
serving  a  notice  of  injury  and  for  damages  within  the  year 
from  the  time  of  accident  in  order  to  preserve  his  right  to  en- 
force any  claim  for  damages  against  the  defendant ;  and  that 
the  plaintiff  failed  to  serve  such  a  notice  within  the  year  be- 
cause he  relied  on  such  representations  of  the  defendant's  oflS- 
cers.  It  is  urged  that  the  evidence  does  not  sustain  these 
findings  of  the  jury.  An  examination  of  the  evidence  has 
convinced  us  that  these  findings  of  fact  are  sustained  by  the 
evidence  of  the  plaintiff  and  his  daughter.  It  was  peculiarly 
within  the  province  of  the  jury  to  determine  what  representa- 
tions, if  any,  were  made  by  the  defendant's  oflBcers  in  this 
respect,  in  view  of  the  sharp  conflict  betweea  the  witnesses 
testifying  on  this  subject.  In  resolving  these  issues  of  fact 
the  jury  accepted  the  evidence  of  the  plaintiff  and  his  daugh- 
ter as  to  what  was  stated  by  these  officers.  Their  evidence 
amply  justifies  these  findings,  as  incorporated  in  the  special 
verdict  on  this  branch  of  the  case,  and  they  must  be  treated 
as  verities  in  the  case. 

Upon  the  verdict  the  circuit  court  held  that  the  defendant 
was  estopped  from  relying  on  sec  4222,  Stats.  (1898). 
Subd.  5  of  this  section  provides  that  in  actions  of  this  dass, 
notice  in  writing,  properly  signed,  shall  be  served  on  the 
party  alleged  to  have  caused  the  damage,  "stating  the  time 
and  place  where  such  damage  occurred,  a  brief  description  of 
the  injuries,  the  manner  in  which  they  were  received  and  the 
grounds  upon  which  claim  is  made  and  that  satisfaction  is 
claimed,  .  •  ."  and  that  such  notice  shall  not  be  deemed  in- 
sufficient or  invalid  on  account  of  inaccuracies  or  failure  as 
to  these  requirements  if  it  appears  that  the  claimant  did  not 
intend  to  mislead  the  other  party  and  did  not  in  fact  mislead 
him.     The  court  considered  that  the  conduct  of  the  defend- 
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ant's  officers,  as  found  by  the  jury,  was  naturally  calculated 
to  justify  the  plaintiif  in  remaining  inactive  in  the  matter. 
In  this  conclusion,  as  to  the  effect  of  such  conduct,  we  concur. 
We  are  brought  to  the  vital  question  raised  by  the  appeal, 
namely :  Can  an  estoppel  in  pais  arise  out  of  such  oral  state- 
ments and  constitute  a  bar  to  prevent  the  defendant  from  in- 
voking the  provisions  of  subd.  5,  sec.  4222,  Stats.  (1898)  ? 
The  section  is  a  part  of  the  statutes  of  limitation.  In  a  for- 
mer decision  of  this  court  (Arp  v>  Allis-ChaJmers  Co,  130 
Wis.  454,  110  N.  W.  386)  it  was  declared  in  respect  to  this 
statute  that : 

"The  clause  in  question  is  a  statute  of  limitations.  [Cit- 
ing.] True,  its  operation  is  somewhat  different  from  the 
operation  of  other  statutes  of  limitation  in  that  it  acts  upon 
the  time  within  which  a  preliminary  notice  shall  be  served  in- 
stead of  the  time  within  which  the  summons  shall  be  served, 
but  it  is  none  the  less  a  limitation  upon  the  right  to  maintain 
the  action." 

In  Hoffmann  v.  Milwaukee  E.  R.  <&■  L.  Co.  127  Wis.  76, 
80,  106  N.  W.  808,  the  court,  in  dealing  with  the  question  of 
whether  the  exemption  of  minors  from  the  operation  of  limi- 
tation statutes  during  minority  should  apply  to  these  pro- 
visions respecting  notice  in  personal  injury  cases,  said: 

"The  disability  statute  plainly  exempts  minors*  from  the 
operation  of  the  statute  limiting  the  time  for  commencement 
of  actions  only,  and  has  no  reference  to  the  statute  providing 
for  the  service  of  notice.  Counsel  has  quoted  from  various 
decisions  of  this  court  to  the  effect  that  this  law  requiring 
notice  is  a  statute  of  limitation,  and  in  the  sense  used  by  this 
court  in  Relyea  v.  Tomahaivlc  P.  £  P.  Co.  102  Wis.  301,  78 
N.  W.  412,  and  other  cases,  it  is  a  statute  of  limitation  in 
that  it  imposes  a  condition  upon  the  right  to  maintain  the 
action,  which  must  l>e  performed  within  one  year,  but  is  in 
no  sense  a  limitation  upon  the  time  for  the  commencement  of 
actions,  and  it  is  very  clear  that  the  disability  statute  refers 
only  to  limitations  upon  the  time  for  the  commencement  of 
actions.*' 
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In  Malloy  v.  0.  <&  N.  W.  R.  Co.  109  Wis.  29,  85  N.  W. 
180,  in  speaking  of  the  enactment  of  this  statute  of  notice  it 
is  stated: 

"The  court  should  also  consider  the  legislative  purpose, 
and  keep  steadily  in  view  ^the  mischief  to  be  cured.'  [Cit- 
ing.] Prior  to  the  enactment  of  this  statute  a  person  suf- 
fering injury  to  his  person  had  full  six  years  to  commence  his 
action,  and  he  was  not  required  to  give  any  notice  of  his 
intention.  The  necessity  of  notice  arose  from  the  fact 
that  many  claims  were  being  prosecuted  after  long  delays, 
when  witnesses  had  disappeared  or  the  circumstances  were 
forgotten,  and  the  means  of  evidence  had  been  lost  or  de- 
stroyed. .  .  .  Unquestionably,  the  legislative  purpose  was  to 
require  the  injured  party  to  inform  the  other  within  a  reason- 
able time,  fixed  at  one  year,  of  his  intention  to  hold  him  re- 
sponsible. .  If  he  did  so,  then  he  might  commence  his  action 
any  time  within  six  years." 

From  these  cases  it  is  apparent  that  this  provision  for  no- 
tice in  this  statute  of  limitation  is  in  its  very  nature  diflterent 
in  purpose  and  object  from  the  ordinary  limitation  statute 
fixing  a  time  within  which  a  person  must  institute  an  action 
to  enforce  a  right  By  reason  of  such  differences  their  oper- 
ative effect  on  the  rights  of  persons  may  well  demand  the  ap- 
plication of  different  rules  of  law  in  their  interpretation  and 
administration  in  order  that  the  benefits  they  are  designed  to 
c»nfer  may  be  secured  without  inflicting  any  unnecessary 
hardships.  It  is  asserted  that  our  statute  states  what  acts  of  a 
defendant  will  estop,  him  from  invoking  the  prescribed  statu- 
tory bar  of  limitations,  and  that  the  decisions  of  this  court  in 
Pistsch  V.  MilbratK  123  Wis.  647, 101  N.  W.  388, 102  N.  W. 
342,  and  other  cases  establish  that  a  person  can  be  estopped  in 
no  other  way  than  that  prescribed  by  and  specified  in  the  stat- 
ute, and  that  neither  accident,  mistake,  nor  fraud  can  operate 
to  relieve  a  party  from  the  bar  of  the  statute.  We  find  no  cause 
for  deviating  from  the  rules  recognized  in  these  adjudications 
and  believe  that  the  rules  there  declared  and  applied  are  the 


170         SUPREME  COUBT  OF  WISCONSIN.     [Feb. 

Gnile  t.  La  Crosse  Gas  &  Electric  Co.  146  Wis.  167. 

established  law  upon  the  questions  there  presented,  and  they 
are  hereby  fully  approved.  An  examination  thereof,  how- 
ever, discloses  that  this  oourt  has  in  no  case  considered  and 
adjudged  that  a  party  could  not  estop  himself  from  invoking 
the  bar  of  the  statute  here  involved,  namely,  the  failure  of 
the  plaintiff  to  give  notice  to  the  defendant  in  a  personal  in- 
jury action  as  required  by  subd.  6,  sec.  4222,  Stats.  (1898). 
The  nature  and  purpose  of  the  statute  have  been  fully  stated 
above,  and  it  is  apparent  that  these  provisions  of  the  statute 
differ  materially  in  their  nature,  purpose,  and  object  from 
the  ordinary  limitation  statutes  prescribing  a  fixed  period 
within  which  an  action  must  be  commenced  after  it  has  ac- 
crued. The  main  object  is  to  apprise  the  defendant  of  the 
time  and  place  of  injury,  to  give  a  description  thereof,  to  in- 
form him  as  to  how  it  was  received,  and  of  the  demand  for 
satisfaction  of  the  damages.  Every  requirement  thus  im- 
posed is  of  a  nature  which  the  person  sought  to  be  charged 
may  willingly  forego  and  therefore  readily  induce  the  in- 
jured person  to  believe  he  will  forego,  and  thus  lull  him  to 
remain  inactive  in  the  matter.  Under  such  circumstances  it 
has  ever  been  deemed  that  equity  should  intervene  to  estop 
the  person  who  by  words  or  conduct  has  induced  another  to 
refrain  from  doing  that  which  he  would  have  done  but  for 
the  action  of  the  former,  from  asserting  the  forfeiture  of  the 
right  he  has  so  induced  to  the  prejudice  of  the  one  who  gave 
faith  and  credit  to  such  conduct.  We  consider  that  this  prin- 
ciple can  justly  be  applied  to  parties  acting  within  the  pro- 
visions of  this  statute  requiring  notice  of  personal  injury, 
and  that  its  operation  will  be  salutary  and  promotive  of  jus- 
tice between  the  parties  under  the  conditions  here  presented. 
In  its  import  this  provision  of  the  statute  is  analogous  to 
the  statutory  regulation  involved  in  Ludington  v,  Paiton,  111 
Wis.  208,  86  N.  W.  571,  wherein  it  was  declared  and  held 
that  the  statute  giving  a  widow  a  year  after  the  petition  for 
the  probate  of  her  husband's  will  had  been  filed  for  electing 
to  take  of  her  husband's  estate  such  portion  as  the  law  pro- 
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vides  instead  of  that  provided  in  the  will,  is  a  limitation  stat- 
ute, which,  when  it  runs,  bars  her  widow's  rights  beyond  the 
power  of  relief  by  legal  or  equitable  remedies,  in  the  absence 
df  fraud  entitling  her  to  relief  upon  the  ground  of  equitable 
estoppel.  It  was  there  held  that  the  widow  should  be  allowed 
to  repudiate  the  transaction  upon  discovery  of  the  fraud 
which  induced  her  not  to  make  the  election  within  the  year, 
and  she  was  given  the  right  to  prosecute  the  executors  and 
trustees  and  to  charge  the  property  of  the  estate  in  their  pos- 
session with  a  constructive  trust  for  the  amount  she  would 
have  obtained  had  she  made  the  election.  The  two  statutes 
serve  like  purposes  and  can  appropriately  be  deemed  to  call 
for  a  like  relief  therefrom  in  case  of  default  of  compliance 
therewith  under  the  same  or  similar  circumstances.  O'Dom- 
nell  V.  State,  126  Wis.  699,  106  N.  W.  18. 

We  are  of  the  opinion  that  the  fact  that  plaintiffs  failure 
to  give  the  notice  required  was  wrongfully  induced  by  the  of- 
ficers of  the  defendant  was  shown  by  the  evidence,  and  that 
under  these  circumstances  the  defendant  is  estopped  from  in- 
sisting on  the  plaintiffs  default  as  a  bar  to  the  prosecution  of 
his  action,  and  that  the  plaintiff  should  be  permitted  to  pro- 
ceed in  the  same  manner  as  if  the  notice  had  been  served  as 
required  by  the  statute.  This  conclusion,  as  shown  above,  is 
not  to  be  taken  as  applying  to  parties  who  seek  relief  from 
the  bar  of  the  provisions  of  the  ordinary  limitation  statutes 
providing  a  time  within  which  actions  must  be  commenced 
after  the  cause  of  action  has  accrued.  It  is  stated  in  the 
Lvdington  Case,  regarding  the  benefit  of  a  completed  period 
of  a  limitation  statute  within  which  actions  must  be  com- 
menced after  they  have  accrued,  that : 

"Courts  of  equity  as  well  as  courts  of  law,  and  the  legisla- 
ture as  well,  are  powerless  to  take  that  right  away,  as  indi- 
cated by  this  court  in  Yan  Steenwyck  v.  Washburn,  69  Wis. 
483,  17  K  W.  289.'' 

The  court  properly  awarded  judgment  on  the  verdict 

By  the  Court, — Judgment  affirmed. 
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The  following  opinion  was  filed  March  14,  1911: 

Mabshaxl,  J.  (dissenting),  I  cannot  concur  in  the  re- 
sult in  this  case,  nor  in  the  reasoning  upon  which  it  is  based. 
I  am  unable  to  find  satisfactory  evidence  that  the  explosion 
was  caused  from  turning  on  the  electric  light  in  the. purify- 
ing room.  At  best. there  is  the  merest  conjecture  on  that 
point.  So  the  finding  that  it  was  so  caused  violates  the 
rule  that  he  who  charges  an  injury  to  want  of  ordinary  care 
on  the  part  of  another  must  prove  to  a  reasonable  certainty 
how  the  accident  occurred  and  that  such  want  of  ordinary 
eare  proximately  caused  it 

Further,  on  the  same  subject,  it  seems  that  common  knowl- 
edge condemns  as  wrong  the  idea  that  a  spark  was  emitted  at 
the  switch  of  the  electric  light,  as  respondent  turned  it. 
There  could  not  possibly  have  been  a  spark  by  merely  turning 
the  switch  into  contact.  Only  by  turning  the  switch  by  the 
contact  point  so  as  to  break  after  closing  the  circuit,  could  a 
spark  have  been  made.  If  the  current  was  on  at  all,  the  con- 
tact was  not  broken  after  having  been  made,  for,  in  that 
event,  the  making  and  breaking  were  so  near  together  that  the 
light  would  not  have  shown  appreciably.  Respondent  said 
there  was  a  flash,  then  an  explosion.  If  there  were  the  two 
occurrences  with  an  appreciable  interval  between  so  as  to  en- 
able him  to  remember  one  separately  from  the  other,  the  flash 
was  from  the  incandescence  of  the  filament  in  the  electric 
lamp.  No  fiash  could  possibly  have  been  observed  from  a 
mere  spark  at  the  point  of  contact  in  the  switch.  That  was 
inclosed.  If  a  spark  was  generated  there  it  was  in  a  substan- 
tially tightly  inclosed  small  space.  It  could  not  have  escaped 
to  attract  observation,  or,  except  by  merest  conjecture,  have 
caused  an  explosion.  If  respondent  saw  a  flash  and  then 
heard  an  explosion,  and  the  turning  on  of  the  light  made  the 
flash,  which  seems  out  of  all  reason,  unless  the  flash  was  from 
the  incandescence  of  the  filament  as  aforesaid,  the  flash  could 
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not  have  caused  the  explosion.     That  and  the  cause  of  it 
must  have  been  simultaneous. 

But,  if  we  were  to  concede  turning  the  switch  to  have 
caused  a  spark  in  some  way,  which  no  one  can  explain  with 
reasonable  clearness,  and  that  the  spark  generated  in  the 
socket  caused  the  explosion,  yet  what  reason  is  there  for  say- 
ing the  purifying  room  was  not  reasonably  safe?  Action- 
able negligence  is  based  on  failure  to  exercise  ordinary  care — 
such  care  as  the  great  mass  of  mankind  exercise  under  the 
same  or  similar  circumstances.  That  seems  to  have  been 
Ignored  in  this  case,  and  the  jury  allowed  to  efficiently  say 
the  purifying  room  was  not  reasonably  safe,  merely  because 
they  believed  the  turning  on  of  the  electric  light  was  an  event 
liable  to  occur  and  that  it  caused  the  explosion.  They  set  up 
their  own  standard  instead  of  finding  the  fact  by  the  legal 
standard.  There  is  no  room  in  the  evidence,  so  far  as  I  can 
see,  for  even  a  suspicion  that  the  purifying  room  was  not  up 
to  the  ordinary  standard  of  safety.  It  was  common  to  have 
some  way  of  furnishing  light  in  the  room  when  necessary. 
That  is  evident  The  inclosed  electric  light  was  the  safest 
that  could  have  been  thought  of.  It  was  armed  with  an  out- 
side switch  so  the  current  could  be  turned  off  outside  the 
building,  the  contact  then  made  at  the  lamp,  and  the  current 
then  turned  on,  avoiding  any  possibility  of  causing  a  spark  of 
fire  by  closing  and  breaking  the  current  in  the  purifying  room. 
How  then  can  it  be  said  appellant  wronged  respondent  by  not 
providing  a  reasonably  safe  purifying  room?  I  am  satis- 
fied from  the  record  that  the  jury  did  not  and  could  not,  rea- 
sonably, have  found  the  room  not  to  be  as  safe  as  such  rooms 
are  ordinarily  made.  They  simply  concluded  there  was  an 
explosion ;  that  it  was  caused  by  the  electric  light  and  so  was 
not  reasonably  safe.  The  court  plainly  instructed  that  if 
the  purifying  room  was  up  to  the  ordinary  standard  of  safety 
that  was  sufficient  The  jury  must  have  ignored  that.  If 
there  is  any  evidence  in  the  record  to  show  that  it  was  not  as 
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safe  as  common,  I  am  unable  to  find  it  My  brethren  do  not 
point  to  any. 

Now  a  word  respecting  the  statute  of  limitations.  It  is 
conceded  that  the  law  requiring  notice  of  an  injury  to  be 
served  within  a  given  time  in  order  to  preserve  the  right  to 
maintain  a  cause  of  action  for  it,  is  a  statute  of  limitations. 
It  has  long  been  so  classed  without  a  suggestion,  heretofore, 
that  the  ordinary  principles  applicable  to  such  statutes  do  not 
apply.  It  is  conceded  that  there  is,  in  general,  no  way  under 
our  system  of  avoiding  a  limitation  statute  on  the  ground  of 
estoppel  in  pais;  that  after  the  expiration  of  the  statutory 
period  bearing  on  a  cause  of  action,  the  claim  or  demand  is 
as  though  it  had  never  been ;  that  it  is  to  be  regarded  as  hav- 
ing been  extinguished  by  the  statute,  leaving  no  relief  what- 
ever from  such  situation.  Pietsch  v.  Milbralh,  123  Wis. 
647,  101  N.  W.  388,  102  N.  W.  342.  Not  only  is  one  right 
extinguished  but  a  new  one  is  created,  which,  like  any  other, 
is  within  constitutional  guarantees  against  impairment. 
That  is  the  settled  policy  of  this  state.  The  court  recognizes 
it  in  the  opinion  and  does  not,  in  general,  intend  to  vary  it  or 
cast  doubt  on  its  wisdom. 

In  view  of  the  foregoing,  it  seems  somewhat  strange  that 
an  important  principle  of  public  policy  should,  at  this  late 
day,  be  discovered  to  be  subject  to  an  exception  which  will 
save  the  cause  of  respondent.  The  importance  of  certainty 
in  our  law  cannot  be  overestimated.  Unless  statutes  to 
vitalize  a  single  policy  are  uniformly  construed  most  preju- 
dicial confusion  will  result.  The  maxim  well  applies,  Ubi 
jus  incertium,  ibi  nvllwnu 

The  saying  is,  that  bad  cases  make  bad  law  and  so  it  seems 
sometimes.  No  disrespect  at  this  point  to  my  brethren. 
What  looks  like  bad  law  to  some  may  well  look  like  good  law 
to  another,  and  what  looks  like  bad  law  upon  one  occasion  is 
liable  to  take  on  a  different  aspect  later  on,  and  vice  versa. 
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Hence  the  reason  that  persons  in  high  stations  charged  with 
the  duty  of  jointly  declaring  and  applying  the  law  should 
avoid  the  slightest  semblance  of  want  of  fairness  to  the  opin- 
ions of  each  other. 

Dealing  with  the  very  statute  in  question,  the  court,  in 
Eoffnumn  v.  Milwaukee  E.  B.  &  L.  Co.  127  Wis.  76,  106  K 
W.  808,  where  the  right  of  an  infant  was  involved,  and  it  was 
insisted  that  the  law  should  be  construed  as  excepting  such 
during  the  period  of  their  minority,  the  reply  of  the  court 
was :  "No  exception  is  made  in  favor  of  minors  in  this  stat- 
ute and  none  can  be  engrafted  upon  it  by  the  courts."  That 
case  and  others  give  such  statute  all  the  characteristics  and 
effects  of  statutes  of  limitations  in  general,  as  to  which  neither 
fraud,  ignorance,  nor  disability,  other  than  the  statute  ex- 
pressly specifies,  applies  to  prevent  its  running  to  effect  or 
prevents  its  being  pleaded  with  effect  after  having  run.  That 
is  plainly  the  doctrine  of  Pietsch  v.  Milhrath,  supra,  which  has 
been  firmly  entrenched  in  our  policy.  It  has  become  a  rule 
of  property.  It  is  the  better  rule  if  it  is  good  policy  to  have 
limitation  statutes  at  all.  It  is  well  supported  elsewhere, 
though,  true,  it  is  not  the  universal  rule.  This  court  in 
speaking  of  it  in  State  v.  C.  &  N.  W.  B.  Co.  132  Wis.  345, 
112  KW.  516,  said: 

"The  presence  of  fraud  in  no  instance  postpones  the  run- 
ning of  the  statute  from  the  time  the  cause  of  action  accrued, 
save  the  specified  exception  in  subd.  7,  sec.  4222,  Stats. 
(1898),  for  relief  on  the  ground  of  fraud  in  cases  which  be- 
fore February  28,  1857,  were  cognizable  solely  by  courts  of 
chancery.^' 

Again  in  TJhleriberg  v.  Milwaukee  O.  L.  Co.  138  Wis.  148, 
119  N.  W.  810,  the  foregoing  unbending  unexceptional  char- 
acter was  treated  as  the  absolute  essential  of  the  statute.  It 
was  emphatically  referred  to,  it  being  said  in  effect  that  there 
is  no  way  of  escape  from  its  full  effect  so  long  as  it  remained 
on  the  statute  books  unchanged  by  the  lawmaking  power. 
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The  only  justification  for  the  exception  which  the  court 
now  makes  to  the  principle  so  firmly  established,  is  that  the 
reason  for  the  particular  statute  is  different  from  that  of 
statutes  in  general ;  but  the  logic  of  that  to  my  mind  is  infirm 
and  obviously  so.  The  reason  for  statutes  of  limitations; 
common  to  all,  is  phrased  in  25  Cyc  983,  thus: 

"The  object  .  .  •  is  to  suppress  fraudulent  and  stale 
claims  from  springing  up  at  great  distances  of  time  and  sur- 
prising the  parties  or  their  representatives  when  all  the 
proper  vouchers  and  evidences  are  lost  or  the  facts  have  be- 
come obscure  from  the  lapse  of  time  or  the  defective  memory 
or  death  or  removal  of  witnesses." 

Singulkrly  enough  the  language  in  Malloy  v.  C.  <&  N.  W.  R. 
Co.  109  Wis.  29,  86  N.  W.  130,  used  to  show  that  the  statute 
in  question  was  intended  by  the  legislature  as  a  statute  of 
limitations  because  the  thought  was  to  cure  the  species  of  mis- 
chief at  which  statutes  of  limitations  in  general  are  aimed,  is 
taken  hold  of  now  to  show  that  such  reason,  while  leaving  the 
statute  one  of  limitations,  is  to  be  regarded  as  taking  it  out 
of  the  most  dominant  principle  of  all  statutes  of  the  kind. 
That  is  to  say,  the  reason  which  the  court  assigned  in  the  be- 
ginning for  holding  the  legislature  intended  the  statute  to  be, 
in  principle,  a  statute  of  limitations  is  leaned  on  now  for  swp- 
port  in  taking  it  out  of  the  essential  principle  thereof.  It 
seems  to  me  that  if  such  statutes,  of  which  there  are  many,  are 
to  vary  in  principle  according  to  particular  classes  of  situa- 
tions they  are  designed  to  reach, — instead  of  being  dominated 
by  one  principle, — are  to  be  subject  to  such  exceptions  as  the 
court  in  its  wisdom  may  conclude  to  be  equitable, — ^great  con- 
fusion will  result  and  the  court  will  really  usurp  the  functions 
of  the  legislature.  T\Tien  the  reason  for  a  particular  act,  and 
acts  of  the  same  general  character,  is  the  same  they  should 
have  a  common  effect.  That  is  but  another  way  of  stating 
an  old  maxim  in  the  law,  Ubi  lex  est  specialis,  et  ratio  ejus 
generalis,  generalitur  accipicnda  est* 
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The  idea  of  the  last  foregoing  is  this :  The  characteristics 
of  a  statute  of  limitations  having  been  fi^ed  in  this  state  many 
years  prior  to  the  enactment  of  the  one  in  question,  it  must  be 
presumed  that  it  was  the  policy  of  the  lawmaking  power  to 
incorporate  such  characteristics  therein.  It  should  be  re- 
garded so  incorporated  as  plainly  as  if  plainly  expressed  in 
words.  The  statute  is  not  one  of  limitations  merely  because 
this  court  named  it  such.  It  is  such  because  the  legislature 
made  it  so  and,  of  course,  did  it  in  view  of  established  prin- 
ciples. 

So  I  cannot  see  any  logic  in  the  judgment  from  which  I 
dissent,  in  the  court's  suggestion  that: 

''By  reason  of  such  differences  [differences  which,  as  we 
have  seen,  do  not  exist  in  fact]  their  operative  effect  on  the 
rights  of  persons  may  well  demand  the  application  of  differ- 
ent rules  of  law  in  their  interpretation  and  administration  in 
order  that  the  benefits  they  are  designed  to  confer  may  be 
secured  without  inflicting  any  unnecessary  hardships." 

I  cannot  agree  that  the  court  can  properly  recast  a  law  en- 
acted within  an  established  principle  to  minimize  its  effect 
according  to  judicial  notions  of  equity  giving  "different  op- 
erative effects  on  the  rights  of  persons"  of  different  acts,  domi- 
nated by  one  broad  policy.  If  a  law  is  obscure  it  may  be  con- 
strued to  effect  the  discovered  intent,  if  after  all  such  intent 
can  be  found  expressed.  If  it  be  not  obscure  the  court  can- 
not interpret  and  administer  in  the  manner  stated  without 
invading  the  legislative  domain. 

I  cannot  well  leave  discussion  of  the  case  without  calling 
attention  to  the,  seemingly,  plain  illegitimate  use  of  Luding- 
ton  V.  Pation,  111  Wis.  208,  86  K  W.  571,— moreover  of 
the  language  suggestive  of  having  been  substantially  taken 
from  the  decision  in  that  case,  indicating  that  the  effect  of  a 
statute  of  limitation,  in  general,  may  be  obviated  by  equitable 
estoppel.  Such  language  unconsciously  perverted  what  was 
there  decided,  most  harmfully. 
Vol.  145-12 


178         SUPREME  COURT  OF  WISCONSIN.      [Feb. 

Gaile  y.  La  Crotise  Gas  &  Electric  Co.  145  Wis.  157. 

It  is  agreed,  I  am  sure,  as  to  what  has  heen  the  law  of  this 
state.  The  court  has  declared  it  in  the  cases  I  have  cited  and 
they  are  approved  in  the  opinion  of  the  court  now,  and  under- 
standingly,  I  have  no  doubt.  Yet  the  purport  of  Ludington 
V.  Patton,  swpra,  is  given  an  unwarranted  cast  apparently  in 
conflict  with  Pietsch  v.  MUhrath,  128  Wis.  647,  101  N.  W. 
388,  102  N.  W.  842,  which  is  cited  and  approved.  I  am 
afraid  the  court's  opinion  will  be  read  as  approving  a  prin- 
ciple in  the  latter  and  justifying  a  departure  from  it  by 
quoting,  in  a  misleading  way,  from  the  decision  in  the  for- 
mer ;  not  only  creating  an  apparent  conflict,  where  none  exists 
in  fact,  but  with  seeming  unconsciousness  of  the  inconsistency. 
I  most  fully  acquit  my  brethren  of  so  intending  while,  neces- 
sarily, taking  the  liberty  to  respectfully  state  the  situation  as 
it  appears  to  me  and  as  I  think  it  will  appear  to  the  bench  and 
bar,  and  also  to  my  brethren  themselves,  on  more  careful 
study  of  the  matter.  The  fact  is,  as  I  must  say,  Pietsch  v. 
MUhrath  and  Lvdington  v.  Patton  are  in  perfect  harmony 
and  I  think  the  perverted  use  of  the  latter  case  in  the  way  it 
appears  is  a  dear  oversight. 

This  is  the  oourt^s  language^  referring  to  the  Ludinffton 
Case: 

"Wherein  it  was  held  and  declared  that  the  statute  giving  a 
widow  a  year  after  the  petition  for  probate  of  her  husband's 
will  had  been  filed  for  electing  to  take  of  her  husband's  estate 
such  portion  as  the  law  provides  instead  of  that  provided  in 
the  will,  is  a  limitation  statute,  which,  when  it  runs,  bars  her 
widow's  rights  beyond  the  power  of  relief  by  legal  or  equitable 
remedies,  in  the  absence  of  fraud  entitling  her  to  relief  upon 
(he  grousid  of  equitable  estoppel/* 

That  language  is  wholly  a  new  expression.  The  orig- 
inal does  not  convey  the  idea  suggested  of  it,  and  I  venture  to 
say  the  court  does  not  think  otherwise  and  that  it  was  used 
without  carefully  studying  the  logic  of  the  decision. 
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Here  is  the  language  of  the  case : 

"It  must  be  admitted  that  such  statute  should  be  given  the 
same  force  and  effect  as  any  other  statute  of  limitations." 
(Note  the  care  to  repudiate  the  idea  that  any  different  effect 
can  be  given  to  such  statute  than  any  other.)  "There  are  no 
two  rules  governing  such  statutes.  Equity  deals  the  same  with 
one  as  with  another.  It  must  be  held,  when  fully  run  in  a 
given  case,  to  have  absolutely  extinguished  the  right  upon 
which  it  has  operated,  and  created  in  those  in  whose  favor  it 
has  run  a  new  right  of  equal  dignity,  as  regards  legal  and 
equitable  cognizance,  with  the  one  displaced  by  law." 

Can  anything  be  plainer  ?  The  court  thus  closed  the  dis- 
cussion : 

"Such  being  the  case,  the  statute  in  question  must  be  en- 
forced to  its  full  effect,  the  same  as  any  other  limitation  act, 
regardless  of  the  hardship  thereby  inflicted  in  any  particular 
case,  unless  circumstances  exist  precluding  its  being  insisted 
upon  under  the  doctrine  of  equitahle  estoppel*" 

Thus  it  will  be  seen  words  carefully  used  to,  for  the  time, 
save  a  question,  have  been  inadvertently  turned  into  language 
in  the  court's  opinion  now,  in  effect,  suggesting  that  such 
question  was  raised  and  decided  contrary  to  the  spirit  of  all 
which  preceded  it  and  all  which  followed  it  in  that  and  sub- 
sequent cases.  It  will  be  easily  seen  that  "unless  circum- 
stances exist  precluding  its  being  insisted  upon  under  the  doc- 
trine of  equitable  estoppel"  conveys  a  very  different  idea 
than  "in  the  absence  of  fraud  entitling  her  to  relief  upon  the 
ground  of  equitable  estoppel."  We  hardly  need  suggest,  in 
passing,  that  even  the  question  raised,  as  we  have  seen,  was 
soon  after  decided  against  there  being  any  way  of  escape  from 
the  statute  on  the  ground  of  equitable  estoppel  and  that  has 
been  affirmed  and  re-affirmed  and  is  now  again  re-affirmed 
with  an  exception  to  tit  the  particular  situation,  and  similar 
situations  in  the  future,  overturning  the  doctrine  of  all  the 
eases  that,  as  said  in  the  Ludington  Case:  "There  are  no  two 
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rules  govemiDg  such  cases."  I  cannot  look  at  the  matter 
differently,  but  hope  I  state  it  respectfully. 

I  should  further  remark  as  to  the  Ludington  Case,  after 
language  quoted  practically  closing  the  branch  of  the  case  to 
which  it  appertained,  that  the  rest  of  the  opinion  strongly 
suggests  the  impossibility  of  any  defense  of  estoppel  against  a 
limitation  statute.  The  recovery  was  based  on  the  theory  of 
giving  full  effect  to  the  statute  and  holding  the  defendants 
liable  as  trustees  for  the  property  they  acquired  title  to 
through  their  fraud.  They  were  her  confidential  advisers 
and  trustees,  legally  and  morally,  from  the  start.  They  took 
advantage  of  their  positions,  dealing  with  her,  ostensibly,  in 
her  interest,  but,  actually,  to  obtain  an  advantage  for  them- 
selves and  those  they  represented.  In  that  situation,  while 
the  statute  was  regarded  as  giving  them  title,  the  general 
principles  of  equity  were  held  to  give  them  the  status  of  trust- 
ees for  the  one  they  had  wronged  with  obligation  to  account 
to  the  amount  of  their  enrichment  through  fraud. 

So  it  will  be  seen  how  very  far  the  Ludington  Case  is  from 
the  facts  of  this  case.  Here  there  was  no  trust  obligation. 
Appellant  had  no  property  of  respondent  obtained  through 
fraud  or  otherwise.  This  was  not  even  an  action  for  damages 
on  the  ground  of  fraud  or  to  enforce  a  trust  created  by  fraud, 
even  if,  in  any  event,  such  an  action  would  lie  on  the  facts 
here.  So  in  any  view  the  sole  authority  cited  by  my  breth- 
ren in  support  of  the  decision  from  which  I  dissent  is  entirely 
foreign  to  it 
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Metkopolitaw  Casualty  Insurance  Company,  Respond- 
enty  vs.  Clask  and  another,  Appellants. 

February  1 — February  «i,  191U 

Common  law:  Changes:  Animals:  LiabiMty  of  owner  for  trespasses: 

Runaway  on  street:  Negligence, 

1»  Viewed  objectlyely  and  at  large  as  a  system  of  principles  deducing 
from  litigated  instances  Just,  reasonable,  and  consistent  rules  of 
decision  suitable  to  the  genius  of  the  people  and  to  their  politi- 
cal, social,  and  economic  conditions,  the  common  law  never 
changes;  but  the  rules  so  deduced  are  subject  to  change  in  de- 
tail to  conform  with  progress  and  change  in  such  conditions. 

2.  The  common-law  absolute  liability  of  the  owner  for  trespasses  of 
cattle  escaping  from  his  field  is  in  force  in  this  state,  modified 
by  statute. 

2.  This  absolute  liability  for  trespass  of  such  animals  does  not  exist 
where,  being  lawfully  driven  along  the  highway,  they  escape 
from  the  custody  of  the  owner.  In  such  a  case  the  owner  is  li- 
able only  if  negligent 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  James  Wickham,  Judge.     Reversed. 

J.  E.  Higbee,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Bunge  &  Bosshard, 
and  oral  argument  by  George  \Y,  Bunge. 

Timlin,  J,  The  plaintiff  corporation  executed  a  policy  of 
plate  glass  insurance  on  property  abutting  upon  a  highway. 
The  plate  glass  was  broken  by  defendants'  team  of  horses, 
which,  running  away,  dashed  into  the  plate  glass  window. 
The  plaintiff  replaced  the  plate  glass  at  an  expense  of  $104, 
took  an  assignment  of  their  right  of  action  against  the  defend- 
ants from  the  owners  of  the  plate  glass  window,  and  brought 
this  action  for  damages,  charging  the  defendants  in  two  sepa- 
rate counts  with  trespass  and  with  negligence. 

The  jury  by  its  verdict  acquitted  the  defendants  of  negli- 
gence.    There  was,  however,  uncontroverted  proof  that  the 
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defendants  owned  the  horses  and  that  there  was  damage  done 
to  the  amount  of  $104.  Allowing  the  verdict  to  stand,  the 
circuit  court  rendered  judgment  for  the  plaintiff  for  this  sum 
on  the  ground  that  defendants,  being  the  owners  of  the  horses^ 
were  liable  for  the  damage  caused  by  such  horses  without  emj 
negligence  on  the  part  of  the  owners,  deducing  this  rule  of  lia- 
bility from  Chunot  v.  Larson,  43  Wis.  536 ;  Pettit  v.  May,  84 
Wis.  666 ;  Bulpit  v.  Matthews,  145  HI.  345,  34  N.  E.  525, 
22  L.  R  A.  55 ;  Wood  v.  Snider,  187  N.  Y.  28,  79  N.  E.  858 ; 
Hazelton  v.  Week,  49  Wis.  661,  6  N.  W.  309 ;  2  Cyc.  876. 

It  appeared  that  the  horses  were  in  charge  of  an  experienced 
driver,  but  took  fright,  became  unmanageable  and  beyond  the 
control  of  the  driver,  and  ran  away,  all  in  the  highway,  and 
in  their  flight  on  the  street  they  ran  upon  the  sidewalk  in 
front  of  the  building  in  question  and  into  the  plate  glass  win- 
dow. 

The  case  is  presented  with  commendable  industry  and  abil- 
ity. The  appellants*  attack  and  respondent  defends  the  rul- 
ing of  the  court  below,  each  appealing  to  what  he  terms  com- 
mon-law rules  in  support  of.  his  position.  That  law  being 
in  a  degree  progressive,  the  term  "common  law"  is  somewhat 
ambiguous,  for  the  common  law  of  the  seventeenth  century  is 
not  in  all  details  that  of  the  nineteenth,  nor  the  common  law 
of  England  in  all  details  that  of  the  United  States,  nor  the 
common  law  of  one  state  in  all  details  that  of  another.  This 
difference  in  detail  is  frequently  all-important  and  decisive 
of  the  particular  case  under  consideration.  The  constitution 
of  this  state  (sec  13,  art.  XIV)  provides  that  such  parts  of 
the  common  law  as  are  now  (1848)  in  force  in  the  territory 
of  Wisconsin  not  inconsistent  with  this  constitution  shall  be 
and  continue  part  of  the  law  of  this  state  until  altered  or  sus- 
pended by  the  legislature.  Viewed  objectively  and  at  large 
as  a  system  of  deducing  from  litigated  instances  just,  reason- 
able, and  consistent  rules  of  decision  suitable  to  the  genius  of 
the  people  and  to  their  political,  social,  and  economic  condi- 
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tions,  the  common  law  never  changes ;  bnt  with  reference  to 
the  rules  so  deduced  we  may  say  with  Francis  Bacon:  "As 
waters  do  take  tincture  and  taste  from  the  soil  through  which 
they  rim,  so  do  laws  vary  according  to  the  region  where  they 
are  planted  though  they  proceed  from  the  same  fountains." 

A  rule  of  the  common  law  which  has  come  down  to  us  prac- 
tically unchanged  made  it  the  duty  of  every  man  to  keep  his 
cattle  (herbivorous  domestic  animals)  within  the  limits  of  his 
own  possessions.  If  he  failed  to  so  keep  them  he  failed  in 
duty,  and  when  they  strayed  upon  the  land  of  another  the 
owner  was  chargeable  with  a  trespass.  Nor  did  his  liability 
for  the  mischief  done  by  them  depend  in  any  degree  upon  his 
personal  fault,  since,  if  the  cattle  escaped  from  his  custody 
notwithstanding  due  care  on  his  part,  his  responsibility  for 
the  injury  committed  by  them  was  the  same  that  it  would 
have  been  had  he  voluntarily  permitted  them  to  roam  at  large. 
2  Cooley,  Torts  (3d  ed.)  684  (*397)  ;  Bigelow,  Torts  (8th 
ed.)  459;  2  Jaggard,  Torts,  p.  662.  This  rule  of  the  com- 
mon law  was  recognized  in  Wisconsin  in  the  early  case  of 
Stone  V.  Donaldson,  1  Pin.  393,  and  also  in  Harrison  v. 
Brown,  5  Wis.  27.  The  liability  still  exists  in  this  state,  but 
subject  to  conditions  imposed  by  statute.  Walls  v.  Cvnning- 
haniy  123  Wis.  346,  101  K  W.  696.  A  learned  review  of  the 
common  law  on  this  subject  and  the  reasons  upon  which  the 
rule  was  based  will  be  found  in  the  opinion  of  Justice  Doe  in 
Brown  v.  Collins,  53  N.  H.  442.  The  rule  itself  appears  to 
have  been  founded  on  ancient  analogies  and  on  the  known 
propensities  of  such  animals  to  stray,  crop  the  herbage,  de- 
stroy trees,  etc,  and  in  part  on  the  forms  of  action  made  im- 
perative by  the  ancient  common  law.  There  grew  up,  how- 
ever, not  without  some  struggle,  a  supplementary  rule  of  the 
common  law  limiting  the  liability  of  the  owners  for  damage  s 
caused  by  such  animals,  when,  being  lawfully  driven  upon 
the  highway  without  negligence  on  the  part  of  the  owner  or 
his  servant  in  charge,  they  escaped  from  control  and  tres- 
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passed  upon  property  abutting  on  the  highway.  Cooley 
speaks  of  it  as  an  exception  to  the  common-law  rule  that  every 
man  at  his  peril  must  keep  his  beasts  from  the  lands  of  oth- 
ers: 

"If  one  is  driving  his  domestic  animals  along  the  public 
highway,  he  is  bound  to  observe  due  care,  and  if,  notwith- 
standing he  is  guilty  of  no  negligence,  they  escape  from  him 
and  go  upon  private  grounds,  he  is  not  responsible,  provided 
he  removes  them  within  a  reasonable  time."  2  Cooley,  Torts 
(3d  ed.)  690  (*401). 

"A  person  whose  horses,  frightened  by  a  locomotive,  be- 
came uncontrollable,  ran  away  with  him,  went  upon  land  of 
another,  and  broke  a  post  there,  is  not  liable  for  the  damage 
if  it  was  not  caused  by  any  fault  on  his  part"  Brown  v. 
Collins,  53  K  H.  442. 

"An  ox  belonging  to  the  defendant  and  while  being  driven 
by  his  servants  through  the  streets  of  a  country  town  entered 
the  plaintiff's  shop,  which  adjoined  the  street,  through  the 
open  doorway  and  damaged  his  goods.  No  negligence  on  the 
part  of  the  persons  in  charge  of  the  ox  was  proved.  Held, 
that  the  defendant  was  not  liable."  Tillett  v.  Ward,  L.  E. 
10  Q.  B.  Div.  17. 

In  the  case  last  cited  Coleridge,  C.  J.,  says: 

"Persons  who  have  property  adjacent  to  a  highway  may  be 
taken  to  hold  it  subject  to  the  risk  of  injury  from  inevitable 
risk.  .  .  .  The  accident  to  the  plaintiff  was  one  of  the  neces- 
sary and  inevitable  risks  which  arise  from  driving  cattle  in 
the  streets  in  or  out  of  town." 

This  exception  to  the  common-law  rule  referred  to,  or  sup- 
plementary rule  of  the  modem  common  law,  whichever  it 
may  be  called,  is  recognized  in  Wisconsin.  It  is  said  in  Har- 
rison V,  Brown,  supra: 

"It  is  further  conceded,  that  the  alleged  trespass  was  com- 
mitted by  the  hogs  escaping  through  the  fence  while  running 
at  large  and  depasturing  in  the  highway,  and  not  in  conse- 
quence of  breaking  into  the  close,  while  being  driven  along 
tiie  same  in  transitu^** 
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The  court  seemed  to  think  it  was  necessary  to  draw  this 
distinction.  See,  also,  Van  Boy  v,  Watermolen,  125  Wis. 
533, 104  N.  W.  97.  This  is  also  supported  by  Roche  v.  Mil- 
waukee O.  L.  Co.  5  Wis,  55,  and  Fahn  v.  Reichart,  8  Wis. 
255.     In  the  latter  case  it  is  said : 

^'A  possible  damage  to  another  in  the  cautious  and  prudent 
exercise  of  a  lawful  right  is  not  to  be  regarded,  and  if  a  loss 
is  the  consequence,  it  is  dam/num  absqite  injuria/* 

See,  also,  Vrood  v.  Snider,  187  N.  Y.  28,  79  N.  E.  858,  12 
L.  R»  A.  N.  s.  1)12,  and  cases  in  note;  1  Thomp.  Comm.  on 
Neg.  §§  1294,  1297;  18  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
588 ;  Erdman  v.  Oottshalh  9  Pa.  Super.  Ct.  295.  The  case 
of  Chunot  V.  Larson,  43  Wis.  536,  chiefly  relied  upon  in  the 
court  below  to  support  the  decision,  is  not  in  point.  That 
•case  falls  under  a  different  rule  of  law. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  for  defendants. 


TTkrt.ttzkb^  Bespondent,  vs.  La  Cbosse  Inteb-Usban  Tels- 

FHONE  Company,  Appellant. 

February  1 — February  21, 191U 

Kegligence:  Personal  injuries:  Telephone  toire  hanging  across  high- 
way: Evidence:  Instructions  to  jury. 

1.  In  an  action  for  Injuries  to  a  traveler  on  a  highway,  caused  by  a 
telephone  wire  hanging  loosely  across  the  highway  within  a  few 
feet  of  the  ground,  a  finding  by  the  jury  that  such  position  of 
the  wire  was  due  to  negligence  on  the  part  of  defendant  Is  held 
to  be  sustained  by  the  evidence. 

1.  Trial  courts  are  not  required  to  adopt  any  particular  phrasing  of 
a  rule  of  law  given  to  the  Jury,  and  the  mere  refusal  to  give  a 
requested  Instruction  which  correctly  states  the  law  Is  not  error 
If  It  Is  In  fact  embodied  in  substance  In  the  general  charge. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  George  Grimm,  Judge.     Affirmed. 

Action  for  personal  injuries.  On  June  3,  1908,  the  plaint- 
iff was  being  driven  over  one  of  the  public  highways  of  La 
Crosse  county,  Wisconsin,  known  as  the  old  Mindoro  road, 
when  the  top  of  her  buggy  waa  caught  by  a  telephone  wire  of 
the  defendant  company,  which  hung  loosely  across  said  high- 
way, causing  the  horses  to  become  frightened  and  run  away, 
and  injuring  the  plaintiff.  The  jury  by  special  verdict 
found  (1)  that  the  low  position  of  the  telephone  wire  across 
the  highway  at  the  time  and  place  of  the  injury  was  due  to  a 
want  of  ordinary  care  on  the  part  of  the  defendant;  (2)  that 
such  want  of  ordinary  care  on  its  part  was  the  proximate 
cause  of  the  injury;  (3)  that  plaintiff  was  not  guilty  of  any 
want  of  ordinary  care;  and  (4)  damages.  From  a  judgment 
entered  on  such  special  verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  McConnell  & 
SchweizeVj  and  oral  argument  by  G.  H,  Schv/eizer. 

J.  E,  Higbee,  for  the  respondent. 

ViNjE,  J.  The  defendant  earnestly  contends  that  there 
is  no  evidence  to  sustain  the  finding  of  the  jury  that  the  low 
position  of  the  telephone  wire  across  the  highway  was  due  to 
any  want  of  ordinary  care  on  its  part.  Some  distance  south 
of  the  place  of  the  accident  the  highway  ran  in  a  northerly  di- 
rection with  the  telephone  line  on  its  west  side.  It  then 
turned  nearly  west,  making  almost  a  right  angle,  the  tele- 
phone post  at  which  point  will  hereafter  be  designated  as  A, 
and  ran  in  a  westerly  direction  for  about  500  feet,  with  the 
telephone  line  on  the  south  side;  then  again  in  a  northerly 
direction,  making  little  more  than  a  right  angle,  the  telephone 
pole  at  which  point  will  be  designated  as  C.  At  the  point  0 
the  line  crossed  the  road  and  continued  on  the  east  side 
thereof.     The  first  pole  east  of  0  will  be  known  as  B^  and  the 
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first  pole  north  of  C  as  D.  From  this  it  will  appear  that  a 
line  connecting  B,  C,  and  D  would  form  a  triangle  with  the 
right  angle  at  C,  and  that  if  the  wire  should  hecome  detached 
ftom  C  it  would  hang  from  B  to  D,  and  across  the  road  east 
of  where  it  would  if  hung  from  C  to  D.  A  short  distance 
east  of  the  point  where  the  wire  hanging  from  B  to  D  would 
cross  the  road  is  a  bridge.     Plaintiff  was  being  driven  in  a 


Mcrfk 


hOvOUm 

westerly  direction,  and  juat  beyond  the  bridge  the  wire  caught 
the  buggy  and  the  injury  occurred.  The  pole  at  the  point  A 
was  guyed  by  a  wire  running  across  to  the  east  side  of  the 
road,  and  defendant's  theory,  supported  by  evidence,  was  that 
this  guy  wire  was  struck  by  a  heavy  oak  limb  the  night  be- 
fore, causing  the  pole  to  straighten  up  and  so  produce  a  ten- 
sion on  the  wire  from  A  to  C,  breaking  or  pulling  off  the  in- 
sulator at  C  and  so  allowing  the  wire  to  hang  from  B  to  D. 
The  wire  was  not  wound  areund  the  insulator,  but  tied  thereto 
by  a  separate  wire,  thus  allowing  a  stretching  of  the  wire 
from  A  to  C. 
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Plaintiff's  theory,  also  supported  by  evidence,  was  that  the 
pole  C  was  so  decayed  and  worn  that  it  either  broke  off  en- 
tirely or  else  bent  to  the  east  sufficiently  to  give  enough  slack 
to  permit  the  wire  to  come  within  four  or  five  feet  of  the 
ground  where  it  crossed  the  highway.  Defendant's  manager 
testified  that  about  three  years  before  the  accident  he  in- 
spected the  pole  C  and  found  it  then  somewhat  decayed,  about 
half  an  inch  of  rot.  He  put  guy  wires  on  it  for  the  purpose 
of  holding  it  in  position.  After  that  no  inspection  was  made 
of  the  pole  as  to  soundness  or  sufficiency  up  to  the  time  of  the 
injury.  There  was  a  confiict  in  the  evidence  as  to  whether 
or  noiit  was  the.  standing. 

It  is  apparent  from  the  above  description  of  the  line  that 
the  pole  C  was  subjected  to  an  unusual  amount  of  strain,  and 
that  if  the  wire  should  become  disconnected  from  it,  or  if  the 
pole  should  be  pulled  out  of  position  in  the  direction  of  the 
strain  on  it,  the  wire  would  in  all  probability  interfere  with 
and  endanger  public  travel  on  the  highway.  There  was  evi- 
dence to  show  that  sometime  after  the  injury  occurred  the 
pole  was  found  lying  on  the  ground  near  where  it  had  stood 
and  that  it  was  very  rotten  at  the  butt.  One  witness  testified 
that  "when  they  sawed  it  off  they  broke  off  a  lot  of  rotted 
places,  and  coming  home  in  the  machine  some  more  were 
broken  off.  ...  It  was  weak  like  all  rotten  wood." 

In  view  of  the  whole  evidence,  and  taking  into  considera- 
tion the  necessity  for  a  strong  pole  at  C  and  the  testimony  to 
the  effect  that  it  was  somewhat  rotten  three  years  before  the 
injury  occurred;  that  it  had  not  been  inspected  since;  and 
the  evidence  as  to  the  condition  of  the  pole  found  there 
shortly  afterwards,  as  well  as  the  apparent  peril  to  travel 
from  any  sagging  of  the  wire  where  it  crossed  the  highway, 
we  cannot  say  that  the  jury  were  not  warranted  in  finding 
negligence  on  the  part  of  the  defendant.  It  was  its  duty  to 
be  reasonably  vigilant  in  the  inspection  of  its  line,  and  es- 
pecially so  at  a  place  such  as  the  one  in  question  where  the 
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peril  to  travel  resulting  from  a  sagging  of  the  wire  was  bo  ob- 
vious. It  must  be  admitted  that  the  theory  of  the  defendant 
as  to  what  caused  the  wire  to  sag  was  more  or  less  plausible 
and  supported  by  evidence,  but  it  was  peculiarly  the  province 
of  the  jury  to  determine,  under  the  conflicting  evidence,  what 
was  in  fact  the  real  cause  of  the  injury.  Plaintiff's  theory 
was  at  least  equally  plausible,  and,  as  we  have  said,  supported 
by  evidence  sufficient  to  sustain  the  verdict.  In  such  a  situa- 
tion the  finding  of  the  jury  is  conclusive.  Kortendick  v.  Wa- 
terford,  185  Wis.  77,  116  K  W.  331. 

Defendant  assigns  error  because  the  court  refused  to  give 
the  following  instruction  in  connection  with  question  1  of 
the  special  verdict : 

'TTou  are  not  permitted  to  guess  at  your  verdict  in  answer- 
ing this  question  nor  in  answering  any  other  question  in  this 
verdict  herein.  Verdicts  must  be  based  on  evidence,  not  on 
mere  conjecture,  and  unless  you  are  satisfied  to  a  reasonable 
certainty  that  the  low  position  of  the  telephone  wire  across 
the  highway  at  the  time  and  place  of  the  injury  was  due  to  a 
want  of  ordinary  care  on  the  part  of  the  defendant  company 
in  constructing  and  maintaining  its  telephone  line  at  the 
point  in  question,  you  are  instructed  to  answer  this  question 

The  court  in  its  charge  to  the  jury  fully  and  fairly  stated 
the  defendant's  theory  of  the  case  and,  in  connection  with  its 
instruction  on  the  first  question  of  the  special  verdict,  said : 

'TTou  should  bear  in  mind  that  it  is  not  necessary  for  the 
defendant  to  prove  that  it  exercised  ordinary  care.  On  the 
contrary,  the  duty  rests  entirely  on  the  plaintiff  to  prove  that 
it  did  not,  and  that  its  failure  in  that  regard  was  the  cause  of 
the  wire  being  in  the  fallen  and  dangerous  condition  shown 
by  the  evidence  at  the  time  and  place  of  the  injury," 

The  jury  were  further  instructed  relative  to  this  question 
that  before  they  could  answer  it  in  the  affirmative  they  must 
be  satisfied  to  a  reasonable  certainty  from  a  preponderance  of 
the  evidence  that  the  falling  and  lowering  of  the  pole  line  re- 
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suited  from  a  defective  condition  thereof,  which,  in  the  exer- 
cise of  ordinary  care,  the  defendant  ought  not  to  have 
permitted  to. exist;  that  the  burden  of  proof  was  upon  the 
plaintiff ;  and  that  the  jury  must  answer  the  question  in  the 
negative  unless  convinced  to  a  reasonable  certainty  by  a  pre- 
ponderance of  the  evidence  that  it  should  be  answered  in  the 
affirmative. 

While  it  is  true  that  the  portion  of  the  charge  quoted  does 
not  in  express  terms  say  that  the  jury  cannot  base  their  ver- 
dict upon  mere  conjecture  or  diat  they  are  not  permitted  to 
guess,  still  we  think  the  only  reasonable  inference  that  sen- 
sible men  could  draw  from  the  charge  given  would  be  that 
they  must  base  their  verdict  upon  the  testimony  in  the  case, 
and  that  from  such  testimony  they  must  be  satisfied  there  was 
a  want  of  ordinary  care  on  the  part  of  the  defendant  before 
the  question  could  be  answered  in  the  affirmative.  Trial 
courts  are  not  required  to  adopt  any  particular  phrasing  of  a 
rule  of  law  given  to  the  jury,  and  error  cannot  be  predicated 
upon  the  mere  refusal  to  give  a  requested  charge  which  cor- 
rectly states  the  law,  if  it  is  in  fact  embodied  in  substance  in 
the  general  instructions  given.  Jones  v.  Monson,  137  Wis. 
478,  488,  119  K  W.  179. 

By  the  Court. — Judgment  a£Srmed. 
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State  ex  bel.  Town  of  Hambubg,  Appellant^  vs.  Boabd  of 
SuPEBVisoRS  OF  Vebnon  CouiCTY,  Respondent 

February  2— February  21,  1911, 

Bridges:  County  aid:  Petition  after  completion  of  the  work. 

Under  Bee.  1319,  Stats.  (1898),  the  county  board  has  no  power  to 
levy  a  general  county  tax  to  pay  one  half  of  the  cost  of  a  town 
bridge,  upon  a  petition  filed  by  the  town  board  after  the  bridge 
has  been  constructed,  even  though  two  members  of  the  county 
board,  theretofore  appointed  by  the  chairman,  acted  with  the 
town  board  in  the  letting,  inspecting,  and  acceptance  of  the 
work. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
oounty:  E.  C.  Higbes,  Circuit  Judge.     Affirmed. 

Mandamus  action  to  compel  defendants  to  levy  a  tax.  The 
petition,  alternative  writ,  return,  and  evidence  raised  the 
question  of  whether  under  sec.  1319,  Stats.  (1898),  after  con- 
struction of  a  town  bridge,  the  county  board  of  the  county  of 
which  such  town  formed  a  part  can  appropriate  money  to  pay 
one  half  the  cost  thereof,  the  same  to  be  levied  upon  the  tax- 
able property  of  the  county  and  when  collected  be  paid  out  of 
the  county  treasury  on  the  order  of  the  chairman  of  the 
county  board  and  clerk,  upon  their  being  notified  by  the  town 
that  the  bridge  has  been  completed  and  accepted. 

In  this  case  the  chairman  of  the  county  board,  upon  appli- 
cation of  the  chairman  of  the  town  board,  appointed  two 
members  of  the  former  to  act  as  a  bridge  committee  with  the 
latter.  Thereafter  such  pretended  committee  and  the  town 
hoard  contracted  for  the  bridge.  The  bridge  was  constructed 
pursuant  thereto  in  the  spring  of  1905.  In  November,  some 
seven  months  after  the  contract  was  let  and  long  after  the 
Iridge  was  completed,  the  town  board  for  the  first  time,  peti- 
tioned the  county  board  under  sec.  1319  aforesaid  to  appro- 
priate one  half  the  cost  thereof.     The  board,  in  form,  granted 
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the  petition.  Thereafter,  in  a  taxpayer's  suit  in  the  circuit 
court  for  the  county  the  levy  was  declared  void,  judgment 
being  duly  entered.  At  the  regular  meeting  of  the  count j 
board  the  following  year  the  town  board  of  supervisors  peti- 
tioned the  former  to  appropriate  as  before  and  the  request 
was  denied.  This  proceeding  was  then  commenced  pursuant 
to  direction  of  the  electors  given  at  a  regular  town  meeting. 

The  trial  court  held  that  the  judgment  in  the  tazpayer'a 
action  did  not  preclude  granting  the  petition,  but  that  the 
statute  did  not  authorize  a  county  appropriation  on  petition  of 
the  town  made  after  construction  of  the  bridge. 

Judgment  was  rendered  accordingly  in  favor  of  the  defend- 
ant. 

William  8,  Burroughs,  for  the  appellant 

C,  W.  Graves,  acting  district  attorney,  for  the  respondent 

Marshall,  J.  The  judgment  must  be  affirmed.  It 
turned  on  a  question  of  power.  Sec.  1319,  Stats.  (1898),. 
gives  the  county  board  of  a  county,  under  specified  conditions, 
competency  to  levy  a  tax  on  all  the  taxable  property  thereof 
for  the  purpose  of  paying  one  half  the  cost  of  constructing  a 
town  bridge.  The  dominant  conditions  are:  (a)  the  town 
must  first  provide  one  half  the  cost  of  the  bridge;  (b)  before 
proceeding  to  contract  for  the  work  the  town  must  file  its  peti- 
tion with  the  county  board  setting  forth  the  fact  as  to  its  hav- 
ing proceeded  as  aforesaid,  and  others  specified;  (o)  the 
county  board  must  act  upon  such  petition,  granting  the  same 
if  it  satisfies  all  calls  of  the  statute,  and  at  the  same  time  ap- 
point two  of  its  members  to  act  as  commissioners  vdth  the 
town  board  in  letting,  inspecting,  and  accepting  ike  work. 

Thus  it  will  be  seen  no  such  thing  as  was  contemplated  in 
this  instance,  is  within  the  statute.  No  authority  is  con- 
ferred thereby  to  levy  a  general  county  tax  to  aid  in  erecting 
a  town  bridge  after  its  construction,  and  except  concurrent 
with  appointment  by  the  county  board  of  two  of  its  ovm  mem- 
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bers  to  represent  the  county  in  respect  to  administering  the 
matter  inclusive  of  making  the  agreement  for  the  erection. 

The  statute  goes  quite  to  the  limit  of  power  to  levy  taxes 
upon  one  of  a  group  of  subdivisions  of  the  state  forming  a 
major  public  corporation  for  the  benefit  of  a  minor  one.  For 
that  reason,  as  well  as  on  general  principles,  the  extent  of  the 
power  must  be  regarded  as  measured  by  the  precise  terms  of 
the  law.  No  equitable  considerations  will  warrant  the  court 
in  coercing  the  county  to  go  further  than  the  written  specifica- 
tions prescribed  by  the  legislature. 

By  the  Court. — The  judgment  is  affirmed. 


FntsT  Natiowax  Bank  of  Antigo,  Respondent,  vb,  Wuisr- 

DEBUOH,  Appellant 

February  t— -February  21,  1911. 

Contracts^  when  complete:  Conditional  delivery:  Ouaranty:  Revocor 
tion:  Questions  for  jury:  Continuing  guaranty:  DiscTtarge  hy  re- 
newal  of  note:  Trial:  Order  of  proof:  Rebuttal:  Discretion. 

"L  The  fact  that  a  contract  of  gnaranty  in  the  plural  form  and  hav- 
ing at  Its  foot  blanks  for  the  signatures  of  two  guarantors  Is 
signed  by  only  one  person  at  the  time  of  Its  manual  tradition. 
Is  not  concluslye  that  It  Is  an  Incomplete  Instrument.  Upon  the 
evidence  In  this  case  the  question  of  the  binding  effect  of  such 
Instrument  on  the  signer  was  for  the  jury. 

2.  Where  a  writing,  signed  by  one  person  only,  in  terms  guaranteed 
payment  of  sums  to  be  advanced  by  a  bank  to  another  person, 
evidence  that  the  signer  afterwards  Insisted  to  the  cashier  of 
the  bank  that  he  had  delivered  the  Instrument  with  the  under- 
standing that  It  was  not  to  become  binding  until  signed  by  his 
brother,  and  that  upon  being  Informed  as  to  the  amount  already 
advanced  on  the  faith  of  the  guaranty  he  forbade  any  further 
advances,  does  not  show  a  revocation  of  the  Instrument  as  to 
sums  already  advanced  or  require  submission  of  that  specific 
question  to  the  jury. 

Vol.146— 18 
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2.  Where  by  Its  terms  a  guaranty  Is  continuing  in  its  nature  and 
covers  all  sums  to  be  advanced  by  a  bank  to  a  certain  person 
and  all  notes  given  for  sums  so  advanced,  up  to  a  certain 
amount,  the  guarantor  is  not  discharged  by  renewal,  without  his 
knowledge,  of  notes  so  given  and  extension  of  the  time  of  pay- 
ment thereof. 

4.  Refusal  of  the  trial  court  to  permit  a  witness  for  defendant  to 
testify  on  rebuttal  on  the  question  of  the  delivery  of  the  instru- 
ment in  suit,  is  held  in  this  case  not  an  abuse  of  discretion. 
Babnes,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
coimty :  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

This  is  an  action  on  a  contract  of  guaranty  signed  by  the 
defendant.  By  its  provisions  the  defendant  guaranteed  the 
payment  of  the  indebtedness  of  J.  N.  Sanford  to  the  bank  to 
an  amount  not  exceeding  $1^000.  The  principal  questions 
were  whether  the  guaranty  was  delivered  absolutely,  or  condi- 
tionally upon  its  being  also  signed  by  Chris.  Wunderlich,  a 
brother  of  the  defendant;  whether  it  was  revoked  by  the  de- 
fendant ;  and  whether  part  of  the  indebtedness  of  Sanford  to 
the  bank  was  incurred  after  the  defendant  had  instructed  the 
cashier  of  the  bank  not  to  increase  Sanford's  loans. 

The  guaranty  was  drawn  up  by  the  defendant's  attorney 
at  the  request  of  Sanford  and  is  as  follows : 

"To  the  First  National  Bank  of  the  City  of  Antigo,  Wiscoiv- 
sin: 

"For  value  received,  we,  the  undersigned,  hereby  guaran- 
tee the  payment  of  all  future  sums  of  money  advanced  by  you 
to  J.  N.  Sanford,  and  guarantee  the  payment  of  all  notes  ex- 
ecuted by  him  to  said  First  National  Bank,  for  loans  or  sums 
advanced  to.  him  in  any  amount  not  to  exceed  the  sum  of  one 
thousand  ($1,000)  dollars. 

"This  guarantee  shall  not  be  aflFected  by  any  other  guar- 
antee you  may  have  or  other  securities  so  far  as  the  same  shall 
be  for  the  security  of  any  sum  in  excess  of  the  amount  above 
named. 
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"In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  8th  day  of  May,  1905. 

(Seal) 

"Geo.  H.  Wundeklioh,  fSeal'i 

"In  presence  of  W.  B.  McArthur/^ 

The  exact  date  of  the  guaranty  is  in  dispute,  but  it  was 
signed  in  the  first  part  of  May,  after  banking  hours,  in  the 
bank,  in  the  presence  of  the  attorney,  Sanf  ord,  and  the  cashier 
of  the  bank.  The  defendant  testified  that  it  was  delivered 
to  the  cashier  and  was  to  become  effective  only  when  signed 
by  the  defendant's  brother.  The  cashier  and  Sanford  gave 
evidence  that  it  was  delivered  absolutely  as  a  guaranty,  that 
the  defendant  after  its  acceptance  by  the  bank  stated  that  his 
brother  would  also  sign  it,  and  that  the  bank  on  the  same  day 
advanced  money  to  Sanford  as  a  loan  on  the  guaranty. 
Thereafter  the  defendant  and  his  brother  went  to  the  bank. 
The  brother  of  the  defendant  at  that  time  refused  to  sign  the 
guaranty  and  they  both  asserted  and  protested  that  the  instru- 
ment had  not  become  effective.  The  cashier  of  the  bank 
testified  that  he  informed  the  brothers  that  he  understood  and 
considered  it  to  be  in  force  and  binding  and  also  informed 
them  of  the  amount  of  Sanford's  indebtedness.  The  cashier 
testified  that  he  was  then  instructed  by  the  defendant  not  to 
increase  the  amount  of  Sanford's  loans.  The  defendant  tes- 
tified that  he  went  to  the  bank  to  obtain  the  return  of  the  guar- 
anty signed  by  him  and  that  the  cashier  informed  him  that 
it  had  been  misplaced  and  for  this  reason  it  was  not  delivered 
to  him. 

On  April  29,  1905,  the  bank  loaned  Sanford  $200;  on 
May  10,  1905,  $300;  and  on  June  16,  1905,  $300  on  his 
notes.  These  notes  were  renewed  at  the  bank  by  Sanford 
without  the  knowledge  of  the  defendant.  This  action  is  to 
recover  the  amounts  due  on  the  renewed  notes. 
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The  defendant  testified  that  he  made  the  second  visit  to  the 
bank  on  the  day  following  or  on  the  second  day  after  he 
signed  the  guaranty.  The  defendant's  brother  testified  that 
this  visit  was  not  more  than  two  or  three  days  after  the  guar- 
anty was  signed  by  his  brother.  The  cashier  of  the  bank  tes- 
tified that  the  second  visit  was  made  in  the  latter  part  of 
June. 

The  jury  rendered  a  general  verdict  in  favor  of  the  plaint- 
iff, which  covered  the  amounts  due  on  the  loans  of  April  29, 
1905,  and  May  10,  1905,  and  disallowed  recovery  for  the 
$300  loaned  on  June  16^  1905.  The  defendant  appeals  from 
the  judgment  on  the  verdict  in  plaintiff's  favor. 

For  the  appellant  there  was  a  brief  signed  by  T.  W.  Hogan, 
who  also  argued  the  case  orally. 

For  the  respondent  there  was  a  brief  by  Henry  Hay,  at- 
torney, and  Ooodrick  &.  Goodrick,  of  counsel,  and  oral  argu- 
ment by  Mr.  Hay. 

SiEBECKEB,  J.  The  defendant  contends  that  at  the  time 
the  instrument  was  delivered  to  the  cashier  of  the  plaintiff 
bank  he  informed  the  cashier  and  it  was  mutually  understood 
that  the  guaranty  was  not  to  become  effective  and  binding 
until  the  defendant's  brother  had  signed  it,  which  he  was  ex- 
pected to  do  within  a  day  or  two.  This  is  controverted  by 
the  evidence  of  the  cashier  and  Sanford,  who  assert  that  no 
such  provision  or  condition  was  stated  by  the  defendant. 
They  assert  that  the  delivery  of  the  guaranty  was  uncondi- 
tional and  that  the  parties  understood  that  it  then  became  ef- 
fective. It  was  a  question  for  the  jury  to  say  whose  version 
was  correct.  They  found  that  the  parties  intended  that  it 
should  be  effective  from  the  time  of  delivery. 

It  is  argued  that  the  form  of  the  instrument  shows  on  its 
face  that  it  was  an  incomplete  and  partially  executed  con- 
tract, in  that  it  is  in  the  plural  form  and  at  the  foot  has  two 
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blanks  for  the  signatures  of  two  guarantors,  and  that  the 
cashier  knew  that  only  one  had  signed  it.  These  were  evi- 
dentiary circumstances  to  be  considered  in  connection  with 
the  other  evidence  on  the  question,  but  they  do  not  of  them- 
selves show  that  the  instrument  was  not  an  executed  and  com- 
plete contract  when  so  delivered  to  the  cashier.  The  fact 
that  a  contract  in  the  plural  form  is  signed  by  only  one  per- 
son at  the  time  of  its  manual  tradition  is  not  conclusive  that 
it  is  an  incomplete  instrument.  Contracts  of  such  form  may 
be  and  often  are  treated  by  the  parties  thereto  as  complete, 
effective,  and  binding  on  the  subscriber.  1  Randolph, 
Comm.  Paper,  §  87.  The  binding  effect  of  this  contract, 
under  the  facts  shown,  was  a  question  to  be  tried  out  before 
the  jury  on  the  evidence  adduced. 

It  is  urged  that  the  guaranty  was  revoked  and  that  the 
court  erred  in  not  specifically  submitting  that  issue  to  the 
jury.  We  have  examined  the  evidence  on  which  reliance  is 
placed  to  show  a  revocation.  The  claim  is  that  the  defend- 
ant revoked  it  shortly  after  the  cashier  received  it  into  his 
possession,  at  the  interview  with  the  cashier  after  defendant's 
brother  had  refused  to  sign  it.  True,  the  defendant  insisted 
to  the  cashier  at  this  meeting  that  he  had  delivered  the  instru- 
ment with  the  understanding  that  it  was  not  to  become  ef- 
fective and  binding  until  the  brother  had  signed  it,  but  the  evi- 
dence fails  to  show  that  he  revoked  it.  Indeed,  this  would 
have  been  inconsistent  with  his  claim  that  it  was  never  in 
force.  The  cashier  testified  denying  that  anything  concern- 
ing a  revocation  had  occurred,  but  asserted  that  the  defendant 
at  this  interview  asked  what  amount  the  bank  had  advanced 
to  Sanford  in  reliance  on  the  guaranty,  and  upon  informing 
him  thereof  the  defendant  forbade  him  advancing  any  addi- 
tional amount.  The  jury  found  this  to  be  true  and  there- 
fore disallowed  recovery  for  the  $300  loaned  on  June  16, 
1905|  on  the  evident  theory  that  this  sum  was  loaned  to  San- 
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ford  after  the  defendant  had  directed  the  cashier  not  to  loan 
him  any  additional  sum.  The  submission  of  this  question 
embraced  all  the  issues  of  fact  presented  by  the  evidence  on 
this  branch  of  the  case,  and  hence  no  errors  were  committed 
respecting  an  alleged  revocation. 

The  further  contention  is  made  that  the  defendant  was  dis- 
charged from  the  obligation  to  the  bank  for  all  sums  so  ad- 
vanced on  the  faith  of  the  guaranty  by  the  renewal  of  the 
notes  and  the  extension  of  the  time  of  payment  without  his 
consent  or  knowledge.  This  claim  is  asserted  upon  the 
ground  that  he  as  guarantor  is  secondarily  liable  and  that 
such  renewals  and  extensions  of  the  time  of  payment  operated 
to  release  him.  The  contention  overlooks  the  continuing  na- 
ture of  the  guaranty.  By  it  the  defendant  guaranteed  pay- 
ment of  all  future  sums  advanced  and  the  payment  of  all 
notes  executed  to  the  bank  for  sums  advanced  in  any  amount 
not  to  exceed  $1,000.  It  seems  clear  to  us  that  the  guarantor 
undertook  to  pay  any  sums  due  on  any  notes  up  to  $1,000  and 
that  the  renewed  notes  were  embraced  in  such  promise. 

The  guaranty  recites  that  it  was  given  for  value  and  there 
is  no  evidence  to  contradict  the  recital ;  hence  the  court  cor- 
rectly held  that  there  was  no  issue  raised  on  this  point. 

An  exception  is  urged  to  the  ruling  whereby  the  witness. 
Hogan  was  precluded  from  testifying  in  rebuttal  on  the  is- 
sue of  the  delivery  of  the  instrument.  The  trial  court  held 
that  the  defendant  should  have  offered  to  show  this  fact  by 
this  witness  when  he  had  the  case,  and  that  the  offer  came  too 
late  on  rebuttal.  There  was  no  abuse  of  discretion  in  this^ 
ruling  and  hence  it  cannot  be  disturbed. 

We  find  that  the  instructions  upon  which  the  case  was  sub- 
mitted to  the  jury  stated  the  law  correctly  and  embraced  all 
of  the  issues  presented  by  the  pleadings  and  the  evidence,  and 
hence  no  prejudicial  error  was  committed  in  the  instructions 
given  to  the  jury. 
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The  court  properly  refused  to  direct  a  verdict  and  to  grant 
a  new  triaL 
By  the  Court. — Judgment  affirmed. 

Basites,  J,  {dissenting).  It  is  impossible  to  tell  upon 
what  evidence  the  jury  relied  in  finding  that  the  surety  was 
not  liable  on  the  note  of  June  16th.  The  jury  was  not  in- 
structed that  a  renewal  of  the  two  notes  first  given,  after  a 
revocation  of  the  guaranty,  and  without  the  consent  of  the 
surety,  would  discharge  the  latter,  and  that  if  revocation  were 
found  as  a  matter  of  fact  a  verdict  should  be  returned  for  the 
defendant,  and  we  have  no  means  of  knowing  what  the  result 
of  such  an  instruction  would  have  been.  Indulging  in  the 
presumption  most  favorable  to  support  the  judgment,  it  is 
that  the  jury  found  that  some  time  before  the  last  note  was 
given  the  defendant  advised  the  plaintiff  to  make  no  further 
loans  on  the  strength  of  the  guaranty.  It  seems  to  me  that 
after  this  notice  was  given  the  guaranty  ceased  to  be  a  con- 
tinuing one.  As  to  all  loans  made  before  the  notice  was  given 
defendant  might  be  liable.  But  I  think  the  creditor  had  no 
right  to  extend  the  time  of  payment  of  the  debt  and  renew  the 
notes  which  evidenced  it  without  tl^e  consent  of  the  surety 
after  the  guaranty  had  been  repudiated.  It  is  needless  to 
cite  authority  to  the  proposition  that  the  liability  of  a  surety 
is  strictissimi  juris,  or  that  an  extension  of  the  time  of  the 
payment  of  an  obligation  without  the  assent  of  the  surety  or- 
dinarily operates  to  discharge  him. 

I  think  the  judgment  should  be  reversed  on  another  ground. 
The  defendant  requested  the  court  to  charge  the  jury  in  ref- 
erence to  the  two  notes  first  given,  as  follows: 

"I  also  charge  you  that  any  extension  of  time  of  the  other 
two  notes  after  the  bank  was  notified  that  defendant  would 
not  be  bound  by  reason  of  said  guaranty,  if  you  find  that  they 
were  extended  without  the  knowledge  or  consent  of  said  de- 
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f  endant^  such  renewals  on  the  part  of  the  bank  were  unwar- 
ranted and  the  defendant  is  discharged  from  any  liability 
thereon/* 

There  was  sufficient  evidence  to  support  a  finding  of  the 
jury  to  the  effect  that  the  plaintiff  was  advised  by  the  defend- 
ant that  he  repudiated  and  refused  to  be  bound  by  the  guar- 
anty. There  being  such  evidence^  the  instruction  asked  was 
correct  sb  a  proposition. of  law  and  material  as  a  matter  of 
fact.  Such  an  instruction  might  well  have  had  a  controlling 
weight  with  the  jury.  I  think  it  reasonably  appears  from 
the  record  that  exception  was  taken  to  the  refusal  of  the  court 
to  give  the  charge  above  quoted,  and  that  the  exception  is 
properly  before  this  court  for  consideration. 


Halfhill,  Respondent,  vs.  Maliok,  Appellant. 

February  2 — February  21,  1911. 

Judgment  by  confession:  Warrant  of  attorney:  Common-law  rule:  Ex- 
ecution  of  power:  Presumptions:  Irregularities:  Collateral  at' 
tack:  Verification  of  complaint  by  attorney:  Judgment  roll:  Bills 
and  notes:  Judgment  for  indorsee:  Real  party  in  interest: 
Venue:  Where  defendant  is  '*found:"  Foreign  judgment:  Excess- 
iveness:  Signature  of  judge:  Authentication, 

1»  The  power  to  confess  judgment  by  warrant  of  attorney  comes 
from  the  common  law  and  Is  governed  thereby  except  as  that 
has  been  modified  by  statute  and  the  decisions  of  the  courts  of 
last  resort  in  this  country. 

2.  The  strict  rule  of  the  common  law  that  a  judgment  could  not  be 
confessed  on  a  warrant  of  attorney  after  a  year  and  a  day,  un- 
less an  affidavit  was  filed  showing  that  the  maker  was  alive  and 
that  some  portion  of  the  debt  was  still  due,  does  not  apply  where 
the  power  Is  coupled  with  an  Interest  and  supported  by  consid- 
eration, and  necessary  to  effectuate  the  security  to  which  it  at- 
taches. 

8.  The  rule  does  not  go  to  the  question  of  power,  but  to  the  regu- 
larity of  execution  of  the  power.  It  is  a  rule  of  presumption 
which,  like  other  presumptions,  may  be  rebutted,  and  the  reo- 
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ord  of  the  Judgment  is  ample  to  rebut  the  presumption  of  pay- 
ment, if  any  there  be,  arising  from  the  lapse  of  time. 

4.  In  the  absence  of  equities  in  favor  of  the  debtor,  a  judgment  by 
confession  on  warrant  of  attorney  will  not  be  set  aside  for 
mere  irregularities. 

6.  Mere  irregularities  under  a  warrant  of  attorney  with  release  of 
errors  will  not  generally  subject  a  Judgment  to  collateral  attack. 

6.  Under  the  statute  of  Ohio  a  complaint  or  petition  founded  upon 

a  promissory  note  may  be  rerifled  by  plaintiffs  attorney  where 
such  instrument  is  in  the  hands  of  the  attorney,  and  Judgment 
thereon,  entered  on  warrant  of  attorney,  will  be  yalid. 

7.  The  provisions  of  sec.  2896,  Stats.   (1898),  that  the  warrant  of 

attorney  under  which  Judgment  is  confessed  shall  be  made  a 
part  of  the  Judgment  roll,  and  that  the  affidavit  therein  required 
shall  be  attached  to  the  complaint,  do  not  apply  to  a  Judgment 
confessed  in  Ohio  where  the  statute  does  not  call  for  an  affidavit 
and  only  requires  that  the  original  or  a  copy  of  the  warrant  shall 
be  filed  with  the  clerk. 

8.  A  power  of  attorney  to  confess  Judgment  on  a  promissory  note 

In  favor  of  the  payee  or  assigns,  authorizes  confession  of  Judg- 
ment in  favor  of  an  indorsee. 

9.  The  question  whether  a  person  in  whose  favor  a  Judgment  has 

been  confessed  on  a  warrant  of  attorney  is  the  real  party  in  in- 
terest cannot  be  raised  on  collateral  attack  on  the  Judgment. 

10.  A  nonresident  defendant  who  appears  by  attorney  and  confesses 

Judgment  under  a  warrant  of  attorney  is  "found"  in  the  county 
where  such  Judgment  is  entered,  within  the  meaning  of  a  statute 
(of  Ohio)  which  provides  that  actions  may  be  brought  in  the 
county  where  the  defendant  Is  found. 

11.  The  fact  that  a  foreign  Judgment  was  for  seventy-four  cents  too 

much  is  immaterial  €n  an  action  thereon,  under  the  maxim  de 
minimis  non  curat  lex. 

12.  A  foreign  Judgment  which,  under  the  law  of  the  state  where  it 

was  rendered.  Is  admissible  in  evidence  and  valid  without  being 
signed  by  the  Judge  or  clerk  of  the  court,  is  entitled  to  full 
credit  here,  although  unsigned. 

13.  The  record  of  the  Judgment  of  a  court  of  another  state  is  admis- 

sible in  evidence  here  if  attested  and  certified  either  in  accord- 
ance with  the  federal  statute  or  with  the  statute  of  this  state. 
In  re  Box*8  Will,  127  Wis.  264,  so  far  as  it  conflicts  herewith, 
overruled. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
countj:  Chas.  M.  Wxbb^  Circuit  Judge.    Affirmed, 
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The  plaintiflF,  a  resident  of  Ohio,  brought  this  action  in  the 
circuit  court  for  Portage  county  upon  the  following  judg- 
ment: 

"Pleas  before  the  court  of  common  pleas  within  and  for  the 
First  subdivision  of  the  Third  judicial  district  of  the 
state  of  Ohio,  at  a  court  begun  and  held  at  the  court- 
house in  Lima,  Allen  county,  Ohio,  on  the  24:th  day  of 
September,  1906. 

Maggie  Malick  HalfhiU,  PlaintiflF,  ^ 

No.  12889       vs.  V     Cognovit. 

John  P.  Malick,  Defendant.  j 

"Be  it  remembered  that  heretofore,  to  wit,  on  the  19th  day 
of  January,  A.  D.  1907,  there  was  filed  in  the  oiBSce  of  the 
clerk  of  said  court  a  petition  which  reads  and  is  in  the  words 
and  figures  following,  to  wit : 

"The  State  of  Ohio,  Allen  County,  ss. :  In  the  Court  of 

Common  Pleas.     (Case  No. .)     Maggie  Malick  Halfhill, 

Plaintiff,  vs.  John  P.  Malick,  Defendant. 

"Petition.  First  cause  of  action:  Now  comes  the  plaint- 
iff, Maggie  Malick  Halfhill,  aiid  for  her  first  cause  of  action 
against  the  defendant,  John  P.  Malick,  says:  That  on  or 
about  the  7th  day  5f  April,  1877,  the  defendant  executed  and 
delivered  to  James  Malick  his  promissory  note  of  that  date, 
together  with  a  warrant  of  attorney,  a  copy  of  which  promis- 
sory note  and  warrant  of  attorney  together  with  all  the  in- 
dorsements thereon  are  as  follows,  to  wit:  $555,66.  Van 
Wert,  O.,  April  7,  1877.  Thirty  days  after  date  I  promise 
to  pay  to  the  order  of  James  Malick,  five  hundred  and  fifty- 
five  and  66-100  dollars  at  Van  Wert,  Ohio,  for  value  re- 
ceived, with  eight  per  cent,  interest  from  date.  And  we 
hereby  authorize  and  empower  any  attorney  at  law,  at  any 
time  after  this  obligation  becomes  due,  to  appear  for  us  be- 
fore any  court  of  record,  or  before  any  justice  of  the  peace, 
in  the  state  of  Ohio,  or  elsewhere,  and  waive  the  issuing  and 
service  of  process  and  confess  judgment  against  us,  in  favor 
of  the  payee  above  named,  or  assigns,  for  the  sum  due  hereon, 
interest  and  costs,  and  thereupon  to  release  all  errors  and 
waive  all  right  and  benefit  of  a  second  trial  or  appeal  in  our 
behalf.     [Signed]  John  P.  Malick.     [Seal]     The  follow- 
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ing  indorsements  appear  on  the  back  of  said  note,  to  wit: 
^Van  Wert,  Apr.  4,  1878.  Eec.  on  the  within  forty-five  dol- 
lars.    St.  Mary^s,  Jan.  18,  .     Eeceived  on  the  within 

fifty  dollars.  Oct.  16,  '82.  Eeceived  on  the  within  twenty- 
five  dollars.  Oct  the  18th,  1897,  received  on  the  within  five 
dollars.  EecM  on  the  within  $15  on  Jan.  11,  1899.  Re- 
ceived on  the  within  note  $5.  August  the  24,  1905.  Pay  to 
the  order  of  Maggie  Malick  HalfhUL  James  Malick.'  The 
plaintiff  further  says  that  James  Malick,  the  payee  named  in 
said  note,  transferred  and  assigned  all  of  his  rights  and  in- 
terest in  said  note  and  the  power  of  attorney  annexed  thereto 
to  the  plaintiff,  Maggie  Malick  Haifhili,  for  a  valuable  con- 
sideration; that  the  plaintiff  is  the  legal  owner  and  holder 
thereof ;  that  said  note  is  due  and  unpaid  except  as  shown  by 
the  credits  indorsed  on  said  note;  and  that  there  is  due 
plaintiff  thereon  from  said  defendant  the  sum  of  five  hundred 
fifty-four  and  85-100  dollars  ($554.85)  with  interest  thereon 
at  the  rate  of  eight  per  cant.  (8  per  cent.)  per  annum  from 
April  4th,  1878,  less  the  sum  of  fifty  dollars  ($50)  paid  on 
Jan.  8th,  18 — :  the  sum  of  twenty-five  ($25)  dollars  paid 
on  October  16th,  1882;  the  sum  of  five  dollars  ($5)  paid  on 
October  18th,  1897;  the  sum  of  fifteen  dollars  ($15)  paid 
on  January  11th,  1899 ;  and  the  sum  of  ^ve  dollars  paid  on 
August  24th,  1905,  which  amounts  to  the  sum  of  seventeen 
hundred  and  thirty-three  and  59-100  dollars  ($1,733.59) 
this  19th  day  of  January,  A.  D.  1907. 

^'Second  cause  of  action.  Now  comes  the  plaintiff,  Mag- 
gie Malick  HalfkiU,  and  for  her  second  cause  of  action 
against  the  defendant,  John  P.  Malick,  ^2lj^  :  that  on  or  about 
the  13th  day  of  February,  1878,  the  defendant  executed  and 
delivered  to  James  Malick  his  promissory  note  of  that  date 
together  with  warrant  of  attorney,  a  copy  of  which  promis- 
sory note  and  warrant  of  attorney  together  with  all  the  in- 
dorsements thereon  are  as  follows,  to  wit:  ^$167.17.  Van 
Wert,  O.,  February  13,  1878.  One  day  after  date  I  promise 
to  pay  to  the  order  of  James  Malick,  one  hundred  and  sixty- 
seven  and  18-100  dollars,  with  eight  per  cent,  interest  after 
due.  And  we  hereby  authorize  and  empower  any  attorney 
at  law,  at  any  time  after  this  obligation  becomes  due,  to  ap- 
pear for  us  before  any  court  of  record,  or  before  any  justice 
of  the  peace,  in  the  state  of  Ohio,  or  elsewhere,  and  waive 
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the  issuing  and  service  of  process  and  confess  judgment 
against  us  and  in  favor  of  the  payee  above  named  or  assigns^ 
for  the  sum  due  thereon,  interest  and  costs,  and  thereupon  to 
release  all  error  and  waive  all  right  and  benefit  of  a  second 
trial  in  our  behalf.  [Signed]  J.  P.  MaUck.  [Seal.]^ 
The  following  indorsements  appear  on  the  back  of  said  note, 
t«  wit:  'Van  Wert,  O.,  Oct  9,  '79.  Eec  on  the  within  fifty 
dollars.  June  22nd  '81.  Eec'd  on  within  Board  $30  thirty 
dollars.  Oct.  the  16,  '82.  Received  on  the  within  fifty  dol- 
lars. Rec'd  on  the  within  note  $15  Jan.  11,  1899.  Re- 
ceived on  the  within  note  $5,  August  the  24,  1905.  Pay  to 
the  order  of  Maggie  Malick  HalfhilL  James  Malick.'  The 
plaintiff  further  says  that  J.  P.  Malick,  the  person  who 
signed  the  above  described  note,  is  John  P.  Malickj  the  de- 
fendant in  the  above  entitled  cause.  That  said  promissory 
note  is  due  and  unpaid,  except  as  shown  by  the  credits  in- 
-dorsed  on  said  note.  That  James  Malick,  the  payee  named 
in  said  note,  assigned  and  transferred  all  of  his  right  and  in- 
terest in  said  note  and  the  power  of  attorney  annexed  thereto 
to  the  plaintiflf,  Maggie  Malick  Ralfhill,  for  a  valuable  con- 
sideration. That  the  plaintiff  is  the  legal  owner  and  holder 
thereof,  and  that  there  is  due  her  thereon  from  said  defend- 
ant the  sum  of  ninety-one  and  81-100  dollars  ($91.81),  with 
interest  at  the  rate  of  eight  per  cent.  (8  per  cent.)  per  annum 
thereon  from  October  16th,  1882,  less  the  sum  of  fifteen  dol- 
lars ($15)  which  was  paid  on  said  note  Jan.  11,  1899,  and 
the  sum  of  $6  five  dollars  which  was  paid  on  said  note  on  the 
24th  day  of  August,  1905,  which  amounts  to  the  sum  of  two 
hundred  and  forty-nine  and  94-100  dollars  ($249.94)  this 
19th  day  of  January,  A.  D.  1907. 

"Wherefore  said  plaintiff  asks  judgment  on  her  first  cause 
of  action  herein  against  said  defendant,  for  the  sum  of  five 
hundred  fifty-four  and  85-100  ($554.85)  dollars,  with  inter- 
est  thereon  at  the  rate  of  eight  (8)  per  cent,  per  annum  from 
April  4th,  1878,  less  the  sum  of  one  hundred  dollars  ($100) 
which  sum  was  paid  as  above  alleged,  which  amounts  to  the 
sum  of  seventeen  hundred  and  thirty-three  and  69-100 
($1,733.59)  this  19th  day  of  January,  A.  D.  1907;  and  a 
judgment  on  her  second  cause  of  action  herein  against  said 
defendant  for  the  sum  of  ninety-one  and  81-100  dollars 
<$91.81)  with  interest  thereon  at  the  rate  of  eight  per  cent 
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(8  per  cent.)  per  annum  from  October  16th,  1882,  less  the 
simi  of  twenty  ($20)  dollars  which  sum  was  paid  as  above 
alleged,  and  which  amounts  to  the  sum  of  two  hundred  and 
forty-nine  and  94-100  dollars  ($249.94)  this  19th  day  of 
January,  A.  D.  1907 ;  and  for  the  costs  of  this  suit.  Ma^ 
gie  Malick  HaiflUU.  By  Ridenour  and  Halfhill,  Her  At- 
torneys. 

"The  State  of  Ohio,  Allen  County,  ss. :  Before  me,  the  un- 
dersigned authority,  personally  appeared  James  W.  Halfhill, 
who,  being  first  duly  sworn  according  to  law,  says :  That  he  is 
one  of  the  attorneys  of  record  for  said  plaintiff;  that  this 
action  is  brought  upon  an  instrument  in  writing  for  the  pay- 
ment of  money  only ;  that  said  instrument  in  writing  is  in  his 
possession  and  that  he  verily  believes  the  statements  con- 
tained in  the  foregoing  petition  are  true  in  substance  and  in 
fact.  James  W.  Halfhill.  Sworn  to  before  me  by  the  said 
James  W.  Halfhill,  and  by  him  in  my  presence  subscribed 
this  19th  day  of  January,  A.  D.  1907.  O.  O.  Barr,  Notary 
Public,  Allen  County,  Ohio.     [Seal.] 

"And  afterwards,  to  wit,  on  the  19th  day  of  January,  A.  D. 
1907,  the  following  answer  was  filed,  to  wit : 

"The  State  of  Ohio,  Allen  County,  ss. :  In  the  Court  of 
Common  Pleas.  Maggie  Malick  Halfhill,  Plaintiff,  vs. 
John  P.  Malick,  Defendant. 

"Answek.  By  virtue  of  the  warrants  of  attorney,  copies 
of  which  are  set  forth  in  the  first  and  second  causes  of  action 
in  the  petition,  I,  0.  0.  Barr,  an  attorney  at  law  in  the  sev- 
eral courts  of  record  in  the  state  of  Ohio,  hereby  enter  an  ap- 
pearance for  the  said  defendant  at  the  suit  of  Maggie  Malick 
Halfhill,  plaintiff,  against  the  said  John  P.  Malick,  defend- 
ant, and  waive  the  issuing  and  service  of  process  herein,  and 
confess  a  judgment  on  the  first  cause  of  action  in  favor  of  the 
said  plaintiff,  Maggie  Malick  Halfhill,  against  the  said  de- 
fendant, John  P.  Malick,  for  the  sum  of  seventeen  hundred 
and  thirty-three  and  59-100  dollars  ($1,733.59)  damages, 
being  the  amount  appearing  due  for  principal  and  interest 
this  19th  day  of  January,  A.  D.  1907,  and  a  judgment  on  the 
second  cause  of  action  in  favor  of  the  said  plaintiff  and 
against  the  said  defendant  f«r  the  sum  of  two  hundred  and 
forty-nine  and  94-100  dollars  ($249.94)  damages,  being  the 
amount  appearing  due  for  principal  and  interest  this  19th 
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day  of  January,  A.  D.  1907,  and  also  $ for  costs  of  suit. 

And  I  do  hereby  release  all  error  and  waive  all  right  of  ap- 
peal.    John  P.  Malick,  By  O.  O.  Barr,  His  Attorney. 

"And  afterwards,  to  wit,  on  the  19th  day  of  January,  A.  D. 
1907,  the  following  proceedings  were  had  in  the  common 
pleas  court,  to  wit: 

"The  State  of  Ohio,  Allen  County,  ss. :  In  the  Court  of 
Common  Pleas.  Maggie  Malick  HalfhiU,  PlaintiflF,  vs.  John 
P.  Malick,  Defendant. 

Journal  entey.  Now,  this  19th  day  of  January,  A.  D. 
1907,  came  the  plaintiflF,  Maggie  Malick  HalfhiU,  by  her  at- 
torneys ;  also  came  O.  O.  Barr,  one  of  the  attorneys  of  this 
court,  on  behalf  of  the  defendant,  John  P.  Malick,  and  by 
virtue  of  the  warrants  of  attorney  for  that  purpose  duly  ex- 
ecuted by  the  said  John  P.  Malick  and  now  produced  to  the 
court  waived  the  issuing  and  service  of  process,  and  with  the 
assent  of  the  plaintiff,  Maggie  Malick  HalfhiU,  confesses 
that  the  said  John  P.  Malick  is  justly  indebted  to  said  plaint- 
iff, to  even  date  herewith  in  the  sum  of  seventeen  hundred 
and  thirty-three  and  59-100  dollars  ($1,733.59)  on  the  first 
cause  of  action  alleged  in  the  petition,  and  the  sum  of  two 
hundred  and  forty-nine  and  94-100  dollars  ($249.94:)  on  the 
second  cause  of  action  alleged  in  the  petition.  And  the 
court  finds  from  the  evidence  adduced  that  the  defendant  is 
indebted  in  said  sums  of  seventeen  hundred  and  thirty-three 
and  59-100  dollars  ($1,733.59)  on  the  first  cause  of  action 
alleged  in  the  petition,  and  two  hundred  and  forty-nine  and 
94-100  dollars  ($249.94)  on  the  second  cause  of  action  al- 
leged in  the  petition.  The  court  further  finds  that  James 
Malick,  the  payee,  assigned  all  of  his  rights  and  interest  in 
the  notes  and  powers  of  attorney,  set  forth  in  the  first  and 
second  causes  of  action,  to  the  plaintiff,  Maggie  Malick  Half- 
hill,  for  a  valuable  consideration;  and  that  she  is  the  legal 
owner  and  holder  of  said  notes.  It  is  therefore  considered 
by  the  court  that  the  said  Maggie  Malick  HalfhiU  recover 
from  the  said  John  P.  Malick  the  said  sums  of  seventeen  hun- 
dred and  thirty-three  and  59-100  dollars  ($1,733.59)  and 
two  hundred  and  forty-nine  and  94-100  ($249.94),  amount- 
ing to  the  sum  of  nineteen  hflndred  and  eighty-three  and 
53-100  ($1,983.53)  dollars,  with  interest  thereon  at  the  rate 
of  eight  per  cent.  (8  per  cent)  per  annum  from  January 
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19th,  1907^  together  with  her  costs  herein  expended  taxed 
at  $5/' 

The  defendant  answered  putting  in  issne  the  material  al- 
legations of  the  complaint;  charges  fraud;  pleads  payment  of 
the  notes  upon  which  said  judgment  purports  to  have  been 
entered ;  the  various  statutes  of  limitation  of  Ohio  and  Wis- 
consin in  bar;  that  the  indebtedness  represented  by  the 
smaller  of  the  two  notes  was  in  fact  included  in  the  other, 
and  that  it  was  executed  by  mistake ;  alleges  that  plaintiff  is 
not  the  real  party  in  interest,  had  no  interest  in  the  notes,  and 
if  transferred  to  her  in  fact  such  transfer  was  without  con- 
sideration, and  that  she  had  no  right  or  lawful  authority  to 
enter  judgment  thereon;  alleges  that  no  person  or  persons 
had  any  authority  from  defendant  to  enter  an  appearance 
and  confess  judgment  against  him  on  aocoimt  of  said  notes 
or  either  of  them,  and  if  any  person  did  so  appear  it  was 
without  authority;  that  said  Ohio  court  was  without  jurisdic- 
tion to  enter  judgment  upon  said  notes  or  either  of  them; 
alleges  that  any  indorsements  upon  said  notes  subsequent  to 
October  16,  1882,  were  without  authority  or  consent  of  de- 
fendant, and  that  if  such  were  made  it  was  with  fraudulent 
intent  and  purpose;  that  no  process  was  ever  served  on  de- 
fendant, either  personally  or  constructively,  and  that  he  had 
no  opportunity  to  appear  or  defend  or  be  heard  in  the  mat- 
ter resulting  in  said  alleged  Ohio  judgment,  and  that  the 
same  was  taken  without  his  consent  or  knowledge ;  and  prays 
dismissal  of  the  action  and  that  plaintiff  be  perpetually  en- 
joined and  restrained  from  enforcing  said  judgment. 

The  court  below  found  the  facts  in  favor  of  the  plaintiff, 
and  as  conclusions  of  law  that  the  Ohio  judgment  was  regu- 
lar and  valid,  that  plaintiff  was  the  owner  of  the  notes,  the 
amount  due,  and  that  the  notes  were  valid  existing  obliga- 
tions when  the  judgment  was  entered ;  and  ordered  judgment 
for  plaintiff  for  $2,467.80.  Judgment  was  entered  for  plaint- 
iff accordingly,  from  which  this  appeal  was  taken* 
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For  the  appellant  there  waa  a  brief  by  OvTen  ife  Hanna,  at- 
torneys, and  B.  R.  Ooggins,  of  counsel,  and  oral  argument  by 
Mr.  Ooggins  and  Mr.  W.  P.  Owen. 

Byron  B.  Park,  for  the  respondent 

Keewin,  J.  The  learned  counsel  for  the  appellant,  both 
in  their  brief  and  upon  oral  argument^  attack  the  Ohio  judg- 
ment and  the  judgment  of  the  court  below  and  insist  that  the 
judgment  appealed  from  should  be  reversed.  They  have 
favored  us  with  very  exhaustive  and  able  argument  to  sustain 
their  position,  and  the  propositions  in  support  of  their  several 
contentions  have  been  examined  with  care,  but  we  have  been 
unable  upon  the  whole  record  to  bring  ourselves  to  the  con- 
clusion that  the  judgment  below  should  be  reversed. 

The  first  and  principal  point  made  by  appellant  is  that  the 
Ohio  judgment  was  not  admissible  in  evidence.  We  have  set 
out  in  the  statement  of  facts  the  record  resulting  in  the  judg- 
ment of  the  Ohio  court  which  is  attacked.  It  is  said  that  the 
power  to  confess  judgment  by  warrant  of  attorney  comes 
from  the  common  law,  and  this  is  true  except  in  so  far  as  the 
old  rule  of  the  common  law  has  been  modified  by  statute  and 
the  decisions  of  the  courts  of  last  resort  in  this  country.  The 
statutes  of  Ohio  were  put  in  evidence  on  the  trial  in  the  court 
below,  and  we  find  therein  some  provisions  respecting  judg- 
ments by  warrant  of  attorney.  Sees.  5324,  5035,  5325, 
5354,  and  6355,  Bates'  Ann.  Ohio  Stats.  (5th  ed.).  Counsel 
for  appellant  cite  the  rule  of  the  common  law  from  Tidd's 
Practice  to  the  effect  that  a  judgment  could  not  be  confessed 
upon  a  warrant  of  attorney  executed  more  than  a  year  and 
a  day  before,  unless  an  affidavit  was  filed  showing  that  the 
maker  was  alive  and  that  some  portion  of  the  debt  was  still 
due,  and  a  stricter  rule  applied  where  the  warrant  was  ten  or 
twenty  years  old,  and  it  is  argued  that  some  such  showing 
was  necessary  to  warrant  the  execution  of  the  power  of  at- 
torney in  the  instant  case. 
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Whatever  the  rule  of  the  common  law  was  respecting  the 
life  of  a  naked  power  of  attorney,  we  are  convinced  that  such 
a  strict  rule  as  is  laid  down  in  Tidd's  Practice,  referred  to  by 
appellant's  counsel,  does  not  apply  where  the  power  is  coupled 
with  an  interest  and  supported  by  consideration,  and  neces- 
sary to  effectuate  the  security  to  which  it  attaches.  Hunt  v. 
Rovsmanier's  Adm'rs,  8  Wheat  174;  Walsh  v.  Whit  comb,  2 
Esp.  566;  2  Kent,  Comm.  (1st  ed.)  605-507;  Evans  v. 
Fewme,  16  Ala.  689;  Evichins  v.  Hebbard,  34  N.  Y.  24; 
WasseU  v.  Beardon,  11  Ark.  705,  54  Am.  Dec.  245. 

Moreover,  the  rule  referred  to  does  not  go  to  the  question 
of  power  but  to  the  regularity  of  the  execution  of  it.  It  is 
a  rule  of  presumption,  which  like  other  presumptions  may  be 
rebutted.  The  record  of  the  judgment  is  ample  to  rebut  the 
presumption  of  payment^  if  any  arose  by  lapse  of  time,  and 
there  is  no  pretense  that  the  defendant  was  dead  at  the  time 
of  entry  of  the  judgment.  The  cases  cited  by  appellant  on 
the  question  under  consideration  generally  go  to  the  question 
of  the  regularity  of  the  exercise  of  the  power  under  the  war- 
rant Bryant  v.  Harding,  29  Mo.  847;  Clark's  Ex'rs  v. 
Hopkins,  7  Johns.  656;  Wight  tr.  Alden,  3  How.  Pr.  213; 
Manufacturers'  &  M.  Bank  v.  St  John,  6  Hill  (N.  Y.)  497. 
In  Alldritt  v.  First  Nat.  Bank,  22  HL  App.  24,  it  was  held 
that  a  judgment  entered  by  confession  upon  a  power  of  at- 
torney which  was  more  than  a  year  and  a  day  old  would  not 
be  set  aside  for  want  of  an  affidavit  showing  that  the  defend- 
ant was  alive  and  some  part  of  the  debt  unpaid,  unless  some 
equitable  grounds  of  relief  were  shown,  citing  Rising  v. 
Brainard,  36  111.  79,  and  StuJU  v.  Shipp,  44  IlL  133.  The 
rule  has  been  held  in  this  state,  in  oases  of  judgment  by  con- 
fession, that  in  the  absence  of  equities  in  favor  of  the  debtor 
a  judgment  will  not  be  set  aside  for  irregularities.  Reiley  v. 
Johnston,  22  Wis.  279 ;  F.  Mayer  B.  &  8.  Co.  v.  Folk,  89 
Wis.  216,  61  N.  W.  662. 

The  Ohio  statutes  (2  Bates'  Ann.  Stats,  sees.  5324  and 
Vol.  146—14 
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5325)  provide  for  judgment  by  warrant  of  attorney,  and  re- 
quire the  attorney  at  the  time  of  making  the  confession  to 
produce  the  warrant  to  the  court^  and  that  the  original  or  a 
copy  shall  be  filed  with  the  clerk  of  the  court.  It  is  argued 
that  the  verification  of  the  complaint  is  not  suj05cient  because 

• 

made  by  the  attorney,  and  that  it  must  be  made  by  the  party. 
We  think  the  verification  sufficient  and  in  compliance  with 
the  Ohio  statute  (voL  2,  sec.  5109),  which  provides  (subd.  3) 
that  when  the  pleading  to  be  verified  is  founded  upon  a  writ- 
ten instrument  for  the  payment  of  money  and  such  instru- 
ment is  in  the  possession  of  the  agent  or  attorney  the  verifica- 
tion may  be  made  by  the  agent  or  attorney.  Appellant 
places  some  reliance  upon  sec  2896  of  our  statutes  respecting 
the  entry  of  judgments  upon  warrant  of  attorney,  but  it  will 
be  seen  that  this  section  is  different  from  the  Ohio  statute 
upon  the  same  subject  For  example,  one  point  of  difference 
is  that  under  the  Wisconsin  statute  the  original  warrant  must 
be  produced  and  made  a  part  of  the  judgment,  while  the  Ohio 
statute  requires  that  the  original  or  a  copy  of  the  warrant 
shall  be  filed  with  the  clerL  2  Bates'  Ann.  Ohio  Stats, 
sec.  5324.  The  Wisconsin  statute  is  in  other  respects  differ- 
ent from  the  Ohio  statute. 

In  the  instant  case  the  petition  alleges  the  execution  of  the 
notes  and  warrants  and  sets  out  copies  in  the  petition;  also 
sets  out  and  alleges  due  assignment  to  plaintiff  and  indorse- 
ments on  the  notes.  The  plaintiff  was,  under  the  strict 
power,  the  assignee  of  the  notes,  and  the  Ohio  court,  a  court 
of  general  jurisdiction,  so  found.  It  is  true,  as  argued,  that 
the  attorney  in  confessing  judgment  must  keep  strictly  within 
the  power  conferred,  but  it  must  also  be  remembered  that  the 
power  of  attorney  in  this  case  contains  a  release  of  errors; 
besides,  the  record  shows  that  the  power  was  strictly  followed. 
It  must  also  be  borne  in  mind  that  mere  irregularities  under 
a  warrant  with  release  of  errors  will  not  generally  subject  a 
judgment  to  collateral  attack     Van  Fleet,  Collateral  Attack, 
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p.  2 ;  Knox  Co.  Bank  v.  Doty,  9  Ohio  St  606 ;  C alien  v.  Elli- 
son, 18  Ohio  St  446. 

It  IB  argaed  that  the  warrant  of  attorney  does  not  author- 
ize judgment  in  favor  of  plaintiff  because  plaintiff  is  not  an 
assignee  within  the  record.  The  record  shows  absolute  in- 
dorsement to  plaintiff,  and  besides  the  court  finds  that  the 
notes  were  duly  assigned  to  plaintiff.  But  it  is  said  the 
court  could  not  find  facts  not  warranted  from  the  power. 
This  may  be  conceded^  but  the  power  authorizes  judgment  in 
favor  of  the  payee  "or  assigns/^  and  the  plaintiff  was  an  as- 
signee under  the  strict  terms  of  the  power  as  well  as  under 
the  proof  and  finding.  It  is  further  argued  under  this  head 
that  the  proof  showed  that  plaintiff  was  not  the  real  party  in 
interest  and  therefore  was  not  entitled  to  judgment.  We 
think  this  contention  is  not  supported  by  the  evidence  or  the 
law.  But  even  if  it  could  be  said  that  the  plaintiff  under  the 
evidence  was  not  the  real  party  in  interest,  still  the  question 
cannot  be  raised  upon  collateral  attack.  Freeman,  Judg- 
ments, §  567 ;  Lantz  v.  Majfeti,  102  Ind.  23,  26  N.  E.  195. 
Nat.  Exch.  Bank  v.  WUey,  195  TJ.  S.  257,  25  Sup.  Ct.  70,  is 
strongly  relied  upon  by  counsel  for  appellant,  but  in  that  case 
the  power  of  attorney  authorized  the  confession  of  judgment 
in  favor  of  the  ^'holder''  of  the  note,  and  there  was  no  indorse- 
ment on  it  showing  that  it  had  ever  been  assigned  or  trans- 
ferred by  the  original  payee.  The  note  was  payable  to  the 
National  Exchange  Bank  or  order,  with  warrant  of  attorney 
attached.  It  was  held  that  the  power,  being  to  confess  judg- 
ment in  favor  of  the  *Tiolder,"  did  not,  in  the  absence  of  ex- 
press terms,  authorize  the  confession  of  judgment  in  favor  of 
the  original  payee  after  it  ceased  to  be  the  owner  of  the  note. 
So  it  will  be  seen  that  the  case  is  not  controlling  here.  That 
the  power  of  attorney  authorized  the  entry  of  judgment  in 
favor  of  the  plaintiff  in  the  instant  case  is  fully  warranted  by 
the  Ohio  decisions.  Spence  v.  Emerine,  46  Ohio  St.  433, 
440,  21  N*.  E.  866;  Cushman  v.  Welsh,  19  Ohio  St.  536; 
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Watson  V.  Paine,  25  Ohio  St  340;  Clements  v.  Evil,  85 
Ohio  St.  141. 

It  is  further  urged  that  the  Ohio  court  had  no  jurisdiction 
of  the  action  because  brought  in  the  wrong  county;  that  the 
action  must  be  brought  in  the  county  where  there  is  property 
or  debts  owing  to  the  nonresident^  or  where  the  defendant  is 
found^  or  where  the  cause  of  action  arose^  and  that  none  of 
these  conditions  attached  to  the  county  of  the  Ohio  judg- 
ment We  think^  however^  that  the  Ohio  statute  meets  the 
objection  raised.  Sec*  5027,  2  Bates'  Ann.  Ohio  Stats.,  pro- 
vides that  the  action  may  be  brought  where  the  defendant  is 
found.  The  defendant  though  a  nonresident  had  a  right  to 
appear  by  attorney,  and  it  clearly  appears  from  the  record 
that  defendant  did  appear  by  attorney  %y  virtue  of  warrants 
of  attorney  for  that  purpose  duly  executed  by  the  said  John 
P.  Malick  and  now  produced  to  the  court" 

That  the  judgment  was  seventy-four  cents  too  large.  If  it 
was,  it  is  ruled  by  the  maxim  de  minimis  non  curat  lex. 

It  is  further  contended  that  the  record  does  not  show  any 
judgment  in  fact,  or  that  any  judgment  was  ever  entered,  be- 
cause the  record  offered  and  received  in  evidence  does  not 
show  that  it  was  signed  by  the  judge  or  clerk  of  the  court  and 
there  is  nothing  to  show  that  it  was  ever  entered  in  or 
constituted  a  part  of  any  judgment  book.  And  it  is  said, 
quoting  from  our  statute  (sec  2896,  Stats.  1898),  that  "the 
judgment  shall  be  signed  by  the  court  or  a  judge  and  shall  be 
thereupon  entered  and  docketed  by  the  clerk  and  enforced  in 
the  same  manner  as  judgments  in  other  cases."  But  the 
entry  of  judgments  in  Ohio  is  controlled  by  the  Ohio  stat- 
utes and  not  by  the  Wisconsin  statutes.  The  Ohio  statutes 
respecting  the  subject  are  sees.  5310,  1245,  5331,  4962,  4957, 
5332,  5333,  and  5334,  Bates'  Ann.  Ohio  Stats.  (5th  ed.). 
These  statutes  show  that  the  record  was  admissible  in  evi- 
dence though  not  signed  by  the  judge  or  clerk  of  the  court. 
Sea  1245  provides  that  the  clerk  shall  enter  all  judgments. 
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I 
and  sec.  5331  provides  that  they  shall  be  entered  on  the 

journal  of  the  court  and  specify  the  relief  granted;  sec  4962  I 

provides  that  the  clerk  shall  keep  the  journal;  sec  4957  pro- 
vides that  the  books  shall  be  kept  by  the  clerk ;  sec  5333  pro- 
vides that  the  clerk  shall  make  up  the  record  in  each  cause  in  i 
the  vacation  next  after  the  term  at  which  the  same  was  de- 
termined,  and  the  presiding  judge  of  the  court  shall  at  the 
next  term  thereafter  subscribe  the  same  The  original  pa- 
pers and  transcripts  from  the  journal  entries  are  admissible 
in  evidence  as  the  record  when  they  have  not  been  carried 
into  the  record  book,  under  the  Ohio  decisions  cited  in  the 
statute.  Morgan  v.  Burnett,  18  Ohio,  535.  And  the  signa- 
ture of  the  presiding  judge  is  not  essential  to  the  validity  of 
the  record.  Oshvm  v.  State,  1  Ohio  (Part  I)  212.  The 
record  of  the  Ohio  judgment  admitted  in  evidence  was  duly 
attested  by  the  clerk  and  the  seal  of  the  court  annexed,  to- 
gether with  a  certificate  of  the  judge  as  required  by  sec  905, 
1  U.  S.  Comp.  Stats.  1901,  and  was  therefore  admissible  in 
evidence.  Ordway  v.  Conroe,  4  Wis.  45 ;  Hackett  v.  Borir 
nell,  16  Wis.  471.  The  foregoing  authorities  show  that  the 
record  might  be  attested  and  certified  either  in  accordance 
with  the  federal  statutes  above  referred  to  or  according  to  the 
state  statutes.  In  this  connection  we  call  attention  to  the 
case  of  In  re  Box*8  Will,  127  Wis.  264,  106  N.  W.  1063,  in 
which  it  was  held  that  an  Illinois  record  was  not  admissible 
in  evidence  because  not  certified  in  the  manner  provided  by 
the  statutes  of  this  state,  although  it  would  seem  from  the 
statement  of  facts  that  the  record  was  authenticated  in  ac- 
cordance with  the  federal  statute  heretofore  cited.  Any- 
thing said  in  the  case  last  named  in  conflict  with  the  rule  laid 
down  as  to  authentication  of  records  from  other  states  in 
Ordway  v.  Conroe  and  Hackett  v.  BonneU,  supra,  must  be 
regarded  overruled. 

Other  questions  discussed  by  appellant  respecting  the  stat- 
utes of  limitation  barring  the  notes^  invalidity  of  the  $167.18 


214         SUPEEME  COURT  OF  WISCONSIN.      [Feb. 

Colt  v.  Paalson,  145  Wis.  214. 

note;  and  substantial  excessiveness  of  the  judgment  aside 
from  the  seventy-four  cents  before  referred  to,  were  foimd 
by  the  court  below,  upon  sufficient  evidence,  in  favor  of  plaint- 
iff, and  the  findings  upon  these  questions  cannot  be  disturbed 
even  if  open  to  investigation  at  all.  How  far  the  matters 
determined  and  adjudicated  by  the  Ohio  judgment  could  be 
questioned  and  re-litigated  in  the  court  below  we  need  not 
discuss.  It  may  well  be  that  sudi  matters  could  not  be  re- 
examined in  the  suit  upon  the  judgment,  the  judgment  being 
good  upon  its  face  and  no  fraud  having  been  shown  in  the 
procuring  of  it.  But  the  court  below  tried  all  questions 
raised  against  the  validity  of  the  judgment  as  well  as  against 
the  justice  of  it,  and  all  issues  were  resolved  against  the  de- 
fendant, and  we  find  no  error  in  the  record  of  which  he  can 
complain. 

By  the  Court, — The  judgment  below  is  affirmed. 


Colt,  Respondent,  vs.  Patilson,  Appellantt 

February  2 — February  21,  1911, 

Deeds:  Construction:  Extrinsic  evidence:  Water  power:  Infunction: 
Judgment:  Determination  of  matters  not  in  issue. 

1.  To  aid  in  the  Interpretation  of  a  deed  granting  certain  rights  rela- 

tive to  a  mill-dam,  pond,  and  the  use  of  power,  oral  evidence  of 
extrinsic  facts  and  circumstances  existing  at  the  date  of  the 
grant,  including  the  location,  size,  and  description  of  the  dam, 
mills,  waste-gates,  etc.,  was  admissible. 

2.  In  an  action  for  an  Injunction  compelling  removal  of  a  cofferdam 

built  by  defendant  in  a  mill-pond  and  restoration  of  a  waste- 
gate  closed  by  him,  and  restraining  the  doing  of  such  acts  in  the 
future,  it  was  not  error,  upon  granting  such  relief,  to  refuse  to 
find  and  adjudge  defendant's  rights  in  other  particulars  with 
respect  to  the  water  power,  when  such  adjudication  was  not 
necessary. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
shara county :  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Phillips  &  Hicks. 

For  the  respondent  there  was  a  brief  by  Oeorge  B.  Heaney 
and  Perry  Nisherrij  and  oral  argument  by  Mr.  Niskerru 

Timlin,  J.  In  1893  the  plaintiffs  ancestor  executed  to 
defendant  a  warranty  deed  of  certain  riparian  land.  The 
deed  contained  the  following: 

^TDoes  also  include  in  this  sale  the  right  also  to  have  the 
use  of  water  from  the  mill-pond  sufficient  to  run  a  forty-inch 
turbine  Water  wheel,  said  wheel  and  the  flume  leading  thereto 
being  kept  in  good  order  by  the  party  of  the  second  part  and 
the  head  or  surface  in  said  pond  being  controlled  by  the  party 
of  the  first  part,  who  agrees  to  keep  the  head  of  water  at  or  as 
near  as  possible  the  ordinary  stage  kept  to  run  the  flour  mill, 
except  that  either  party  shall  have  the  right  to  draw  down  the 
pond  to  make  repairs  by  giving  three  days'  notice,  and  said  re- 
pairs to  be  finished  without  needless  delay." 

Plaintiff  brought  this  suit  for  an  injunction  to  compel  de- 
fendant to  remove  a  <»fferdam  he  had  placed  in  the  mill- 
pond,  to  restore  a  waste-gate  he  had  closed  in  the  dam  at  a 
specified  place,  to  remove  a  building  he  had  so  constructed  as 
to  interfere  with  plaintiffs  opening  of  a  waste-gate  in  the 
dam,  and  to  restrain  the  doing  of  such  acts  in  the  future,  and 
for  other  relief.  The  dam  is  across  Pine  river  at  the  head 
of  an  island,  and  the  plaintiff  has  a  grist-mill  at  the  south  end 
of  the  dam,  the  defendant  a  sawmill  at  the  north  end  thereof, 
both  mills  drawing  for  power  on  the  pond  formed  by  this 
dam,  and  both  parties  to  the  action  acting  under  the  instru- 
ment above  mentioned  and  the  former  title  of  plaintiff's 
predecessor  in  interest.  The  circuit  court  granted  the  relief 
sought  with  reference  to  the  building  which  obstructed  the 
opening  of  the  waste-gate  and  the  removal  of  the  cofferdam 
and  the  restoration  of  the  closed  waste-gate  or  waste- way,  and 
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enjoined  the  defendant  from  thereafter  building  or  maintain- 
ing any  dams  or  obstructions  in  the  mill-pond  or  placing  or 
maintaining  any  material  therein  except  when  immediately 
necessary  to  enable  the  defendant  to  make  necessary  repairs 
on  his  sawmill  or  the  flume  thereof;  etc. 

Error  is  assigned  (1)  because  the  court  held  the  building 
by  defendant  of  the  cofferdam  was  tinlawful;  (2)  because  the 
court  did  not  find  the  defendant  owned  the  flume  which  he  is 
required  to  maintain;  (8)  because  the  court  admitted  written 
evidence  of  plaintiff's  title  and  also  extrinsic  oral  evidence 
of  facts  and  circumstances  to  aid  in  the  construction  of  the 
instrument  from  which  the  foregoing  excerpt  is  quoted. 

The  instrument  in  question  does  not  grant  to  the  defendant 
any  right  in  the  mill-pond  or  dam  other  than  the  use  of  the 
quantity  of  water  mentioned  with  the  privilege  and  duty  of 
repairing  or  rebuilding  his  water  wheel  and  flume  and  the 
right  to  draw  down  the  pond  for  the  purpose  of  making  such 
repairs  without  needless  delay.  He  has  no  doubt  a  proprie- 
tary interest  in  the  flume  constructed  or  repaired  by  him,  but 
not  the  exclusive  ownership  thereof  as  against  the  plaintiff. 
It  was  very  proper  to  show  what  contiguous  property  the 
grantor  of  defendant  and  ancestor  of  plaintiff  had  title  to, 
including  the  dam  and  pond,  when  he  made  the  conveyance 
in  question,  for  the  purpose  of  establishing  that  all  which  he 
did  not  grant  away  to  defendant  by  the  instrument  in  ques- 
tion remained  his  property  and  became  the  property  of  plaint- 
iff. So,  also,  that  at  the  time  of  the  grant  in  question  there 
was  a  mill-pond,  a  dam  at  the  head  of  an  island  with  a  grist- 
mill at  the  south  end  of  the  dam  and  a  sawmill  at  the  north 
end  of  it,  the  location,  size,  and  description  of  the  flume,  the 
height  of  the  dam,  and  the  location  and  size  of  waste-gates  as 
they  then  were,  and  such  like  extrinsic  facts  and  circum- 
stances, were  proper  to  be  shown  by 'parol  evidence  for  the 
purpose  of  aiding  in  the  interpretation  of  the  ^vritten  instru- 
ment.   Klueter  v.  Schlitz  B.  Co.  143  Wis.  347,  128  N.  W. 
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43 ;  BvHon  v.  Douglass,  141  Wis,  110,  123  N.  W.  631 ;  Ly- 
man V.  Bdbcock,  40  Wis.  603 ;  NiUon  v.  Morse,  52  Wis.  240, 
9  N.  W.  1;  Oanson  v.  Madigan,  16  Wis.  144;  Prentiss  v. 
Brewer,  17  Wis.  636 ;  Sawyer  v.  Dodge  Co.  Mvi.  Ins.  Co.  37 
Wis.  603;  Sigerson  v.  Cushing,  14  Wis.  627;  4  Wigmore, 
Ev.  §  2470;  Nash  v.  Towns,  6  WalL  689;  Merriam  v.  U.  8. 
107  U.  S.  437,  2  Sup.  Ct  636. 

It  is  suggested  that  the  court  erred  in  refusing  to  find  and 
adjudge  that  the  defendant's  right  to  use  sufficient  water  to 
run  a  forty-inch  turbine  wheel  and  his  obligation  to  maintain 
the  flume  and  wheel  is  equivalent  to  ownership  and  not  sub- 
ordinate to  the  rights  of  the  plaintiff.  It  was  not  necessary  to 
so  find.  There  is  nothing  adjudged  against  the  defendant 
here  or  any  of  his  ri^ts  except  in  the  particulars  in  which  the 
defendant  is  required  to  undo  his  former  acts  and  refrain 
from  like  acts  in  the  future,  and  as  to  these  particulars  the 
judgment  appears  to  be  rigiht  and  should  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Welleb,  Bespondent,  vs.  Heimbbxtok,  Appellant. 

February  2 — February  21,  1911. 

Basements:  Obstruction  of  private  vxiy:  Damages. 

Where,  by  the  wrongful  obstruction  of  a  lane  through  which  he  had 
a  right  to  travel,  one  has  been  deprived  of  access  to  his  farm 
land  which  he  was  using  himself,  his  right  to  recover  is  not  lim- 
ited to  the  difference  between  the  rental  value  of  the  land  with 
the  lane  open  and  its  rental  value  with  the  lane  closed,  but  he 
is  entitled  to  fair  and  reasonable  compensation  for  his  actual 
loss  proximately  caused  by  the  wrongful  act,  including  loss  of 
the  use  of  the  land  and  loss  of  crops  and  pasturage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judga     Affirmed. 
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The  plaintiff  was  the  owner  of  sixty  acres  of  land  which 
was  segregated  from  the  remainder  of  his  farm  and  was  not 
accessible  from  any  highway.  By  deed  of  conveyance  he  se- 
cured a  right  to  travel  over  a  space  of  one  rod  on  the  east  side 
of  the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion 25,  township  23  north,  of  range  13  east.  Through  such 
alley  plaintiff  was  enabled  to  reach  the  sixty-acre  tract  re- 
ferred to.  This  tract  was  used  mostly  for  pasture,  a  portion 
of  it  being  suitable  for  potatoes.  On  June  18,  1907,  the  de- 
fendant, who  owned  the  aforesaid  northwest  quarter  of  the 
southwest  quarter  of  section  25  subject  to  said  easement, 
nailed  up  the  gate  at  the  entrance  of  the  lane  and  forcibly 
prevented  plaintiff  from  driving  his  stock  through  the  same 
and  forbade  the  plaintiff  any  further  use  thereof.  On  Sep- 
tember 21,  1907,  plaintiff  commenced  an  action  to  recover 
damages  sustained  by  him  by  reason  of  the  closing  up  of  the 
lane,  and  obtained  a  judgment  in  such  action.  The  present 
action  was  brought  to  recover  damages  sustained  by  the  plaint- 
iff by  reason  of  the  closing  of  said  lane  after  September  21, 
1907,  and  resulted  in  a  verdict  and  judgment  for  the  plaint- 
iff for  $145  damages.  This  appeal  is  taken  from  such  judg- 
ment. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
R.  N.  Van  Doren. 

For  the  respondent  there  was  a  brief  by  E.  L.  and  E.  E. 
Browne,  and  oral  argument  by  W.  E.  Fisher. 

Barnes,  J.  Errors  are  assigned  on  the  charge  of  the 
court  and  on  rulings  on  the  admission  of  testimony.  The 
court  charged  the  jury,  among  other  things,  that  the  evidence 
conclusively  established  the  fact  that  the  defendant  wrong- 
fully and  unlawfully  denied  plaintiff's  right  to  use  the  alley  or 
lane  referred  to  in  the  statement  of  facts  and  also  prevented 
him  from  using  the  same.  The  defendant  contends  that  the 
evidence  presented  a  question  of  fact  on  this  point  which 
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should  have  been  submitted  to  the  jury  for  determination. 
We  think  the  court  was  dearly  right  in  instructing  the  jury 
as  it  did,  and  that  there  was  no  evidence  from  which  the  jury 
might  have  found  that  the  defendant  did  not  obstruct  the  al- 
ley or  did  not  prevent  the  plaintiff  from  using  the  same  dur- 
ing the  period  of  time  covered  by  the  complaint. 

The  court  further  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  such  damages  for  the  "loss  of  use  of  said 
land,  and  loss  of  crops  and  pasturage^  as  you  shall  from  the 
whole  evidence  believe  he  suffered  by  reason  of  having  been 
during  said  time  by  the  defendant  so  denied  and  deprived  of 
his  right  to  pass  to  and  from  his  said  land,  and  by  reason  of 
his  inability,  because  thereof,  to  go  upon,  cultivate,  crop,  use, 
and  pasture  said  land.'' 

Evidence  was  introduced  by  the  plaintiff,  and  received 
under  objection,  tending  to  show  the  amount  of  damage 
which  he  sustained  by  reason  of  being  deprived  of  the  use  of 
his  land.  It  is  contended  that  the  court  did  not  correctly 
state  the  rule  of  damages  applicable  to  the  case  and  also  that 
it  erred  in  admitting  evidence  tending  to  establish  such  dam- 
ages. If  the  correct  rule  was  given,  then  no  material  error 
was  committed  in  receiving  the  evidence  to  which  exception 
was  taken.  So  the  only  question  which  it  is  necessary  for 
this  court  to  consider  is  whether  the  portion  of  the  charge 
quoted  is  erroneous. 

The  plaintiff  was  wrongfully  deprived  of  the  use  of  his 
land.  His  actual  loss  was  the  value  of  the  use  which  had 
been  taken  from  him.  He  was  entitled  to  such  damages  as 
naturally  and  proximately  resulted  from  the  act  complained 
of  and  such  as  would  fairly  and  reasonably  compensate  him 
for  the  wrong  which  he  suffered.  Tuttle  v.  Walker,  46  Me. 
280;  Rogers  v.  Stewart,  5  Vt.  215 ;  Bannon  v,  Romeiser,  17 
Ky.  Law  Eep.  1378,  34  S.  W.  1084;  Allison  v.  Chandler,  11 
Mich.  543 ;  Oilson  v.  Fischer,  68  Iowa,  29,  25  N.  W.  914 ; 
Freeman  v.  Sayre,  48  N.  J.  Law,  37,  2  Atl.  650 ;  Brovssard 
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V.  S.  (&  E.  T.  B.  Co.  80  Tex.  329, 16  S.  W.  30 ;  Hayden  v.  AU 
heSj  20  Minn.  169 ;  Emery  v.  Lowell,  109  Mass.  197 ;  Mayor, 
etc.  V.  Small  108  Ga.  309,  323,  34  S.  E.  152 ;  Anderson  v.  C, 
M.  &  St  P.  B.  Go.  85  Minn.  337,  88  N.  W.  1001 ;  Berger 
V.  Minneapolis  0.  Co.  60  Minn.  296,  62  N.  W.  336 ;  Larson 
V.  Lammers,  81  Minn.  239,  83  K  W.  981;  Scanland  v.  Mus- 
grove,  91  HI.  App.  184;  Louisville,  N.  A.  <&  C.  JB.  Co.  v. 
Malott,  135  Ind.  113,  34  N.  E.  709. 

The  appellant  contends  that  plaintiflPs  recovery  should  be 
the  difference  between  the  rental  value  of  the  premises  with 
the  lane  open  and  their  rental  value  with  the  lane  closed,  and 
a  number  of  cases  are  cited  in  support  of  such  rule.  Some 
of  these  cases  are  not  tort  actions,  but  relate  to  breaches  of 
covenants  contained  in  leases.  Such  are  Kellogg  v.  Malick, 
125  Wis.  239,  103  K  W.  1116;  Hunter  v.  Hathaway,  108 
Wis.  620,  84  N.  W.  996;  and  Shaft  v.  Carey,  115  Wis.  155, 
«3  N.  W.  288.  The  case  of  Carl  v.  S.  S  F.  du  L.  B.  Co.  46 
Wis.  625,  1  N.  W.  295,  was  an  action  for  trespass,  and  the 
court  held  that  the  value  of  the  use  of  that  part  of  the  street 
occupied  by  the  railway  company  was  not  the  measure  of  the 
plaintiff's  damages,  for  the  very  good  reason  that  in  that  par- 
ticular case  such  damages  would  not  compensate  him  for  the 
loss  which  he  actually  sustained.  In  the  other  Wisconsin 
oases  cited.  Nelson  v.  Churchill,  117  Wis.  10,  93  N.  W.  799, 
and  Miller  v.  Neale,  137  Wis.  426,  119  K  W.  94,  damages 
were  allowed  commensurate  with  the  loss  actually  suffered. 
If  the  plaintiff  kept  the  premises  for  rent,  the  rule  contended 
for  by  the  appellant  might  well  furnish  adequate  compensa- 
tion. But  he  was  using  the  premises  himself,  as  he  had  the 
right  to  do,  and  should  be  paid  what  that  use  was  reasonably 
worth  to  him.     We  find  no  prejudicial  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 
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HippLER,  Eespondent,  vs.  Quandt,  Appellant 

Fehrvary  t — Fet^ruary  21, 1911. 

Malicioui  prosecution:  Good  faith:  Advice  of  counsel:  Evidence:  In- 

etructions  to  jury. 

L  In  an  action  for  maliciouB  prosecution  the  evidence  is  held  to  sus- 
tain a  verdict  to  the  effect  that  defendant  did  not  make  a  full, 
fair,  and  impartial  statement  to  the  district  attorney  of  all  the 
facts  within  his  knowledge  relative  to  the  offense  charged,  and 
act  honestly  and  in  good  faith  upon  the  advice  of  such  attorney. 

2.  Refusal  of  the  trial  court  to  give  requested  instructions  is  not 
error  when  the  general  charge  was  full  and  complete  and  as  fa- 
vorable to  the  party  making  such  request  as  the  law  permitted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.     AffirmecL 

Action  for  malicious  prosecution  of  the  plaintiff  by  the  de- 
fendant on  the  criminal  charge  of  embezzlement.  The  trial 
resulted  in  a  verdict  for  the  plaintiff,  and  from  judgment 
thereon  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
F.  F.  Wheeler  and  Wnu  N.  Martin,  and  for  the  respondent  on 
that  of  Browne,  Brovme  &  Fisher. 

ViN  JE,  J.  As  only  two  of  the  twelve  assignments  of  error 
are  argued  in  appellant^s  brief,  they  alone  will  be  considered. 
It  is  claimed  the  evidence  shows  the  defendant  made  a  full, 
fair,  and  impartial  statement  to  the  district  attorney  of  all 
the  facts  and  circumstances  known  to  him  relative  to  the  of- 
fense charged  against  plaintiff,  and  that  upon  the  statement 
so  made  he  was  advised  by  the  district  attorney  that  plaintiff 
was  guilty  of  the  offense  charged,  and  that  he  acted  honestly 
and  in  good  faith  upon  such  advice.  If  this  were  so  it  would 
constitute  a  complete  defense  to  the  action,  and  the  trial 
court  so  instructed  the  jury.  There  was,  however,  a  conflict 
of  evidence  as  to  whether  or  not  the  defendant  fairly  stated 
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to  the  district  attorney  all  the  facts  within  his  knowledge. 
The  evidentiary  facts  relating  to  this  issue  are  quite  volumi- 
nous and  it  is  deemed  unnecessary  to  set  them  out  in  detail. 
Only  a  few  of  them  will  be  briefly  mentioned. 

It  seems  undisputed  that  from  April  1  to  August  1,  1907^ 
the  defendant  owned  and  conducted  a  hotel  at  Waupaca; 
that  he  hired  plaintiff  as  clerk  and  manager  with  full  power 
to  collect  and  disburse  money^  hire  and  discharge  help  and 
pay  the  same^  including  himself ;  that  on  August  1st  defend- 
ant sold  his  hotel,  and  upon  a  settlement  with  plaintiff  it  was 
found  that  the  latter  owed  him  about  $50.  Late  in  Septem- 
ber defendant  and  his  brother-in-law  purchased  the  Fuller 
House  at  Bhinelander,  and  plaintiff  was  hired  to  work  for 
the  new  firm  and  did  so  from  about. the  23d  of  that  month 
until  about  the  4th  of  ITovember  following^  at  $40  per  month. 
At  that  time  he  quit  his  employment  and  had  then  drawn  $47 
on  account  of  wages,  of  which  $15  was  admitted  to  have  been 
drawn  with  the  consent  of  the  defendant  He  contended  that 
his  agreement  with  the  plaintiff  was  that  the  latter  should 
apply  no  moneys  received  on  his  wages  without  the  express 
consent  of  himself  or  his  wife  imtil  the  sum  of  $50  was  fully 
repaid.  This  plaintiff  denied  and  claimed  all  the  agreement 
he  had  with  the  defendant  was  that  he  should  work  for  the 
firm  on  the  same  terms  and  under  the  same  arrangement  he 
had  worked  for  the  defendant  at  Waupaca ;  that  there  it  was 
his  custom,  sanctioned  by  the  defendant,  to  draw  money  from 
time  to  time  and  apply  it  on  his  wages,  and  that  nothing  was 
said  about  his  not  doing  so  until  the  $50  was  repaid. 

The  defendant  admits  that  he  did  not  tell  the  district  at- 
torney ouything  about  the  way  he  had  conducted  the  business 
with  plaintiff  at  Waupaca,  The  district  attorney  testified 
that  the  defendant  told  him  plaintiff  had  worked  for  him  at 
Waupaca  in  the  hotel  business ;  that  when  he  closed  out  plaint- 
iff owed  him  a  balance  of  $50,  and  he  had  consented  to  come 
to  Khinelander  to  work,  and  it  was  agreed  between  them  that 
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plaintiff  was  to  draw  no  money  or  anything  from  the  busi* 
ness  at  Bhinelander,  but  was  to  turn  in  his  wages  in  payment 
of  the  $50 ;  that  he  had,  nevertheless,  in  defendant's  absence, 
drawn  money  and  gone  away;  that  upon  this  statement  he 
advised  the  defendant  that  he  thought  plaintiff  was  guilty  of 
embezzlement. 

It  will  be  seen  from  this  summary  of  the  testimony  that 
the  jury  might  well  believe  the  agreement  between  plaintiff 
and  defendant  was  that  the  former  should  work  for  the  firm 
under  the  same  oonditions  he  had  worked  at  Waupaca,  which 
included  permission  to  apply  money  on  his  own  wages,  and 
that  the  defendant  had  withheld  such  fact  from  the  district 
attorney.  The  belief  that  defendant  did  not  make  a  full, 
fair,  and  impartial  statement  to  ooimsel  and  act  honestly 
thereupon  was  no. doubt  strengthened  by  the  fact  that  he  ad- 
mitted ulterior  motives  in  making  the  arrest.  He  testified : 
'^I  wanted  him  to  explain  the  books  and  pay  me  what  he  owed 
me  or  make  arrangements  to  do  so.  I  wanted  to  learn  him  a 
lesson  not  to  get  in  that  shape  again  and  to  get  him  to  look 
the  books  over  for  me  and  pay  me  what  he  owed  me  or  tell 
me  when  -he  would  pay  me,'' 

The  defendant  excepted  to  the  refusal  of  the  court  to  give 
these  instructions : 

'TTou  are  not  trying,  in  this  case,  the  innocence  or  guilt 
of  the  plaintiff,  as  to  whether  he  embezzled  the  sum  of  thirty- 
two  dollars  of  the  moneys  of  Quandt  &  Kelley,  but  whether 
the  defendant  in  swearing  out  the  warrant  acted  in  good 
faith  on  evidence,  whether  true  or  false,  which  was  sufiBcient 
to  create  in  his  mind  a  reasonable  belief  that  the  plaintiff  was 
guilty  of  the  offense,  and  if  you  so  find,  you  should  find  for 
die  defendant." 

"The  discharge  of  the  plaintiff  in  the  criminal  action  be- 
fore Judge  WiXEEB,  as  shown  in  this  case,  is  not  evidence 
of  malice  or  want  of  probable  cause." 

The  charge  covers  twelve  printed  pages  and  cannot  be  set 
out  in  extenso.     It  clearly  pointed  out,  however,  that  the  bur- 
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den  rested  upon  the  plaintiff  to  establish  want  of  probable 
cause  and  malice,  defined  both  correctly,  instructed  the  jury 
as  to  the  defense  of  advice  of  counsel,  called  their  attention 
to  the  fact  that  many  criminal  prosecutions  may  be  instituted 
in  good  faith  and  yet  end  in  naught;  that  only  the  facts  and 
circumstances  known  to  the  defendant  at  the  time  of  the 
prosecution  or  those  of  which  he  had  sufficient  notice  to  put 
him  upon  inquiry  were  material ;  that  the  facts  and  circum- 
stances afterwards  discovered  could  have  no  bearing  upon 
the  question  of  want  of  probable  cause ;  and  that  prosecutions 
were  often,  from  the  necessity  of  the  case,  properly  instituted 
hastily  and  without  opportunity  to  make  full  and  complete 
investigation.  Indeed,  the  charge  was  full  and  complete  and 
as  favorable  to  the  defendant  as  the  law  permitted.  He  is 
in  no  position  to  allege  error  by  reason  of  the  refusal  of  the 
trial  court  to  give  the  requested  instructions. 
By  the  Covrt. — ^Judgment  affirmed. 


F.  A.  Patbiok  &  Co.  and  another,  AppellantSi  vs.  Des* 

CHAMP,  Eespondent. 

February  S— February  21, 1911. 

Foreign  corporations:  Right  to  do  buiiness:  Interstate  commerce: 
Bale  of  goods:  Taking  and  enforcing  security:  CTuitt^l  mort- 
gages: Bale:  Filing  affidavit:  Application  of  proceeds:  Trial:  DU 
reding  verdict, 

1.  Sec.  mOb,  Stats.  (1898),  tvlilch  provides  that  no  foreign  corpora- 

tion shall  transact  business  or  acquire  or  dispose  of  property  in 
this  state  until  it  shall  have  filed  with  the  secretary  of  state  a 
certain  certificate  and  verified  statement  and  paid  a  prescribed 
fee,  has  no  application  to  transactions  of  interstate  commerce 
the  exclusive  power  to  regulate  which  is  vested  in  Ck)ngress. 

2.  If  a  foreign  corporation  sells  goods  and  delivers  them  from  its 

place  of  business  outside  of  the  state  to  a  customer  within  the 
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State,  the  subsequent  taking  of  a  chattel  mortgage  on  property 
within  the  state,  to  secure  payment  of  the  purchase  price  of  such 
goods,  and  the  sale  on  foreclosure  of  the  mortgaged  property* 
are  incidents  of  the  transaction  and  included  in  the  scope  of  the 
term  "interstate  commerce." 

5.  Sec.  2316a,  Stats.  (1898),  which  prohibits  a  sale  of  property  taken 

under  a  chattel  mortgage  before  the  expiration  of  Ave  days  from 
the  time  of  taking,  does  not  apply  where  the  mortgagor  consents 
to  an  earlier  sale,  such  a  case  being  expressly  excepted. 

4.  The  requirement  of  sec.  2316c,  Stats.  (Supp.  1906:  Laws  of  1903» 

ch.  122),  that  when  property  is  taken  and  sold  under  a  chattel 
mortgage  the  mortgagee  shall  within  ten  days  after  the  sale  file 
in  the  town  clerk's  ofQce  an  affidavit  giving  the  particulars  of  the 
sale,  applies  only  where  the  property  has  been  taken  in  invitum 
and  not  where  the  mortgagor  consents  to  the  taking. 

6.  In  determining  whether  a  verdict  should  be  directed  for  one  party 
.    the  evidence  of  the  other  must  be  assumed  to  be  true. 

6.  Under  all  ordinary  circumstances  debtor  and  creditor  may  by 

agreement  control  the  application  of  payments  between  them- 
^selves. 

7.  A  chattel  mortgagee  may,  after  taking  the  property,  restore  it  to 

the  possession  of  the  mortgagor  under  an  agreement  that  the 
proceeds  of  sales  thereof  shall  first  be  applied  upon  an  unse- 
cured debt;  and  such  arrangement  is  not  invalid  because  the 
mortgagee  is  a  foreign  corporation  and  has  not  complied  with 
sec.  1770&,  Stats.  (1898),  if  the  agreement  was  made  in  a  tona 
fide  attempt  to  give  on  the  one  side,  and  receive  on  the  other, 
security  for  the  payment  of  an  indebtedness  resulting  from  in- 
terstate sales  of  goods. 

5.  One  who  actually  bought  and  received  merchandise  is  liable  to 

pay  for  the  same  although  at  her  request  the  account  was  kept 
and  the  goods  invoiced  in  a  different  name  in  order  to  avoid 
trouble  with  a  third  person  with  whom  she  had  agreed  not  to 
compete  in  business. 

Appbai.  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Pabish,  Circuit  Judge.     Reversed. 

The  action  is  replevin  for  a  stock  of  miscellaneous  goods. 
The  plaintiffs  claim  as  mortgagees,  the  defendant  as  owner. 
Some  facts  were  undisputed  upon  the  trial.  Among  these 
were  the  following:  The  plaintiflfs  are  two  Minnesota  mer- 
chandising corporations  doing  business  at  Duluth,  Minne- 
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sota,  neither  of  which  had  filed  in  the  office  of  the  secretary 
of  state  the  certificate  and  verified  statement  required  by  sec 
17706^  Stats.  (1898),  at  the  time  of  the  transactions  involved 
in  this  action.  Prior  to  July  21,  1908,  the  defendant,  who 
conducts  a  general  store  at  Iron  River,  Bayfield  county,  Wis- 
consin, had  purchased  large  bills  of  goods  from  each  of  the 
plaintiff  corporations,  and  was  indebted  to  them  in  the  ag- 
gregate to  an  amount  considerably  exceeding  $3,000.  On 
the  day  named  she  executed  a  demand  note  to  each  of  them 
for  $1,500,  to  apply  on  her  indebtedness  for  goods  purchased, 
and  a  chattel  mortgage  on  her  stock  of  goods  for  $3,000  to  se- 
cure both  notes.  Plaintiffs  claim  that  Mrs.  Deschamp  con- 
sented that  they  take  immediate  possession.  She  denies 
this.  But  in  any  event  the  fact  is  undisputed  that  they  took 
immediate  possession  and  placed  a  man  in  charge  and  sold 
goods  from  the  stock  to  the  gross  amount  of  about  $2,l0t)  at 
private  sale  day  by  day  until  October  7th,  when  some  diffi- 
culty took  place  between  Mrs.  Deschamp  and  the  man  in 
charge  and  the  store  was  closed  for  a  few  days,  and  the  plaint- 
iffs were  about  to  proceed  to  close  out  the  stock  at  public  sale. 
At  this  time  Mrs.  Deschamp  went  to  Duluth  and  saw  the 
plaintiffs  and  desired  that  the  store  be  reopened  and  private 
sales  continued,  and  it  is  claimed  by  the  plaintiffs  that  she 
then  agreed  that  if  they  would  do  this  the  sums  already  real- 
ized on  sales  of  goods  should  be  applied  on  the  open  accounts 
not  covered  by  the  notes  and  mortgage  until  the  open  accounts 
were  paid  and  then  applied  on  the  notes.  This  agreement  is 
denied  by  the  defendant.  She  delivered  some  other  collat- 
erals to  the  plaintiffs,  reopened  the  store,  and  again  com- 
menced to  sell  goods.  Sales  continued  until  some  time  in 
May,  1909,  when  plaintiffs  again  closed  the  store  preparatory 
to  a  public  sale,  claiming  that  about  $1,200  was  still  due 
them.  At  about  this  time  the  defendant  obtained  possession 
of  the  store  and  goods  without  plaintiffs'  consent  and  refused 
to  deliver  it  up  to  the  plaintiffs  again,  and  this  replevin  ao- 
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tion  was  then  brought  The  trial  court  directed  a  verdict 
for  the  defendant,  leaving  only  the  question  of  the  value  of 
the  property  to  the  jury,  and  the  plaintiffs  appeal 

For  the  appellants  there  veas  a  brief  by  C,  W.  Stilson  and 
W.  P,  Crawford,  and  oral  argument  by  Mr,  Crawford. 

For  the  respondent  there  was  a  brief  by  A.  T.  Rock  and 
C  F.  Morris,  and  oral  argument  by  Mr.  Rock. 

WiNSLow,  C.  J.  Sec.  1770&  of  the  statutes  of  this  state 
(Stats.  1898)  provides,  among  other  things,  that  no  foreign 
corporation  shall  transact  business  or  acquire  or  dispose  of 
property  in  this  state  until  it  shall  have  filed  with  the  secre- 
tary of  state  a  certain  certificate  and  verified  statement 
therein  specified  and  paid  a  prescribed  fee.  The  question 
sharply  presented  in  this  case  is  whether  the  taking  and  fore- 
closing of  the  mortgage  in  question  are  acts  of  interstate  com- 
merce. If  a  foreign  corporation  sells  goods  and  delivers 
them  from  its  place  of  business  outside  of  the  state  to  a  man 
within  the  state,  must  the  corporation  comply  with  this  law 
before  it  can  receive  or  foreclose  a  mortgage  on  property  in 
this  state  given  to  secure  payment  of  the  purchase  price  of 
the  goods  ? 

We  think  there  can  be  no  doubt  as  to  the  proper  answer  to 
this  latter  question.  Such  transactions  are  unquestionably 
acts  of  interstate  commerce.  Oreek-Am.  S.  Co.  v.  Richard- 
son D.  Co.  124  Wis.  469,  102  K  W.  888.  Sec  1770&  has 
no  application  to  interstate  commerce,  because  the  exclusive 
power  to  regulate  such  commerce  is  vested  in  the  Congress  of 
the  United  States.  Loverin  &  B.  Co.  v.  Travis,  135  Wis. 
322,  115  N.  W.  829.  There  must  be  read  into  the  section 
"an  exception  of  such  business  as  constitutes  interstate  com- 
merce and  an  exception  of  such  property  as  is  acquired,  held, 
or  disposed  of  in  this  state  in  carrying  on  interstate  com- 
merce." ElweU  V.  Adder  M.  Co.  136  Wis.  82,  116  N.  W. 
882.     "It  cannot  now  be  doubted  that  'commerce'  in  the  fed- 
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eral  constitution  comprehends  all  of  the  intercourse  between 
the  parties  necessarily  or  ordinarily  involved  in  a  commeroial 
transaction  with  reference  to  merchantable  commodities," 
Laverin  <&  B.  Co,  v*  Travis,  supra,  at  page  331. 

In  the  light  of  these  propositions  which  have  already  been 
laid  down  by  this  courts  it  seems  that  it  can  hardly  be  doubted 
but  that  the  taking  of  security  by  mortgage  for  the  payment 
of  an  interstate  commerce  debt  is  necessarily  included  within 
the  scope  of  the  term  "interstate  commerce."  The  interstate 
transaction  cannot  be  said  to  be  closed  until  the  purchase 
price  is  paid.  The  taking  of  security  for  the  payment  of  the 
purchase  price  is  one  of  the  ordinary  incidents  of  a  commer- 
cial transaction,  not  present  in  all,  indeed,  but  frequently 
resorted  to  not  only  for  the  benefit  and  convenience  of  the  sel- 
ler but  of  the  purchaser  as  well.  To  prohibit  it  or  weight  it 
down  with  burdensome  conditions  so  as  to  materially  inter- 
fere with  its  free  exercise  is  certainly  an  attempt  to  regulate 
one  of  the  very  ordinary  incidents  of  commerce.  Without 
the  right  to  receive  security  for  the  purchase  price  the  foreign 
trader  has  lost  one  of  the  ordinary  instrumentalities  which 
make  successful  business  possible,  and  a  way  has  been  found 
by  which  a  state  may  impair  the  freedom  of  commerce  be- 
tween the  states  by  making  it  difficult  for  the  foreign  trader 
to  collect  or  secure  his  pay.  So  long  as  it  appears  that  the 
security  is  taken  for  the  bona  fide  purpose  of  securing  and 
collecting  an  interstate  commerce  debt  and  is  being  enforced 
by  ordinary  and  lawful  methods  for  that  purpose  alone,  the 
statute  referred  to  can  have  no  application. 

There  was  sufficient  evidence  in  this  case  from  which  these 
facts  might  have  been  found,  and  consequently  the  court 
erred  in  directing  a  verdict  for  the  defendant  unless  there  be 
other  facts  subsequently  arising  which  justify  the  direction, 
notwithstanding  the  fact  that  the  giving  of  the  mortgage  was 
an  integral  part  of  an  interstate  commerce  transaction.  Some 
contentions  of  this  kind  are  made  and  will  be  noticed. 
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It  is  claimed  by  respondent  that  the  mortgage  has  been 
canceled  by  failure  to  comply  with  sec.  2316a,  Stats.  (1898), 
and  sec.  2316(?,  Stats.  (Laws  of  1903,  ch.  122).  The  first 
of  these  sections  prohibits  a  sale  of  personal  property  "taken" 
imder  a  chattel  mortgage  except  with  the  consent  of  the  mort- 
gagor before  the  expiration  of  five  days  from  the  time  of  tak- 
ing, and  the  second  provides  that  when  property  is  "taken" 
and  sold  under  a  chattel  mortgage  the  mortgagee  shall  file 
in  the  town  clerk's  office  within  ten  days  after  the  sale  an  af- 
fidavit giving  the  particulars  of  the  sale.  The  penalty  for 
violation  of  each  statute  is  cancellation  of  the  mortgage. 
The  difficulty  with  the  argument  under  the  first  section  cited 
is  that  it  does  not  apply  where  the  mortgagor  consents  to  the 
sale,  and  there  was  evidence  of  consent  in  this  case  {Stevens 
V.  Breen,  75  Wis.  596,  44  K  W.  645)  ;  the  difficulty  with  the 
argument  under  the  second  section  is  that  this  court  has  held 
that  the  section  only  applies  where  the  property  has  been 
"taken"  in  invUwm,  not  to  cases  where  the  mortgagee  con- 
sented to  the  taking,  and  in  this  case  there  was,  as  before 
stated,  direct  evidence  that  Mrs,  Deschamp  consented  to  the 
taking.     Hammel  v.  Caimes,  129  Wis.  125,  107  N.  W.  1089. 

It  is  claimed  that  the  mortgage  was  fully  paid  before  the 
defendant  retook  possession  of  the  goods  in  May,  1909. 
Upon  this  point  the  evidence  is  in  some  confusion.  It  ap- 
pears by  statements  and  accounts  put  in  evidence  that  the 
total  amount  realized  from  the  private  sales  between  July  21 
and  October  1,  1908,  was  $2,060.24,  from  which  necessary 
expenses  amounting  to  $452.72  were  deducted,  leaving 
$1,607.52  to  apply  on  the  indebtedness;  that  after  Oc- 
tober 1st  the  plaintiff  F.  A,  Patrick  &  Co.  received  from  sales 
and  from  collections  of  collaterals  $1,471.95,  and  the  plaint- 
iff Finch  Van  Slyhe  4k  McGonville  $671.48,  making  a  total 
of  $2,143.43.  There  is  no  complete  statement  of  the  expenses 
during  this  latter  period,  but  from  memoranda  introduced 
such  expenses  appear  to  have  been  $409.24^  leaving  $1,784.19 
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to  apply  on  the  indebtedness.     If  these  sums  must  be  applied 
on  the  mortgage  notes  it  seems  that  they  must  have  been  fully 
paid.     But,  as  previously  stated,  the  mortgage  notes  did  not 
cover  the  entire  indebtedness.     It  is  claimed  by  appellants, 
and  the  claim  does  not  seem  to  be  seriously  disputed  by  re- 
spondent, that  respondent  owed  each  of  the  appellants  more 
than  $2,000  when  the  mortgage  was  given,  thus  leaving  a 
total  unsecured  indebtedness  of  more  than  $1,000.     As  be- 
fore stated,  $1,607.52  net  had  been  realized  in  October,  1908, 
when  the  store  was  closed  in  preparation  for  a  public  sale. 
Had  this  all  been  applied  on  the  mortgage  debt  it  would  still 
leave  about  $1,400  due  thereon  beside  the  $1,000  unsecured. 
At  this  time,  however,  Mrs.  Deschamp  went  to  Duluth  and 
endeavored  to  persuade  the  plaintiffs  to  open  the  store  and 
continue  the  private  sales.     The  plaintiffs'  testimony  is  that 
they  finally  consented  to  this  on  condition  that  the  defendant 
execute  a  written  paper  authorizing  them  to  apply  all  sums 
received  upon  the  open  accounts  until  they  were  paid,  and  a 
paper  to  this  effect  purporting  to  be  signed  by  Mrs.  Deschamp 
was  introduced  in  evidence.     The  defendant  denied  the  sig- 
nature, but  there  was  sufficient  evidence  to  go  to  the  jury  on 
the  question.     In  determining  whether  a  verdict  should  have 
been  directed  for  defendant  the  plaintiffs'  evidence  must  be 
assumed  to  be  true.     Under  all  ordinary  circumstances  the 
debtor  and  creditor  have  a  perfect  right  by  agreement  to  con- 
trol the  application  of  payments  between  themselves,  and  the 
agreement  that  the  money  received  be  first  applied  on  the  un- 
secured  indebtedness  of  $1,000  before   application  should 
begin  on  the  mortgage  notes  would  be  unassailable.     If  as- 
sailable here  it  must  be  simply  because  it   conflicts   with 
sec  17706^  Stats.  (1898).     But  we  are  unable  to  see  how  it 
can  be  said  to  do  so  if  it  be  granted  that  it  was  done  in  a 
bona  fide  attempt  to  give,  on  the  one  side,  and  receive  on  the 
other,  security  for  the  payment  of  an  indebtedness  resulting 
from  interstate  sales  of  goods.     As  before  seen,  all  the  in- 
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debtedness  here  resulted  from  such  sales.  It  could  be  law- 
fully secured  by  mortgage,  and  manifestly  it  could  have 
been  lawfully  secured  without  formal  mortgage  by  turning 
the  property  over  to  the  plaintiffs  to  sell  until  they  had  re- 
ceived their  pay.  This  is  really  aU  that  the  agreement  as 
to  the  application  of  payments*  amounts  to  if  the  plaintiffs' 
testimony  be  true. 

It  appears  by  the  evidence  that  a  considerable  part  of  the 
account  against  Mrs,  Deschamftp  on  the  books  of  F,  A.  Patrick 
&  Co.  was  kept  under  the  name  of  the  Landry  Mercantile 
Company,  and  it  is  claimed  by  the  defendant  that  she  is  not 
responsible  for  this  account.  There  was  evidence  on  the 
part  of  the  plaintiffs,  however,  that  the  account  was  so  kept 
and  goods  so  invoiced  at  the  request  of  Mrs.  Deschamp,  on 
the  ground  that  if  goods  were  sent  to  her  in  her  own  name  she 
might  be  involved  in  trouble  with  one  Menno,  to  whom  she 
had  previously  sold  out  her  business  and  agreed  not  to  go  into 
business  again.  There  was  also  evidence  that  Mrs.  Deschamp 
in  fact  bought  and  received  the  goods  charged  in  the  name  of 
the  Landry  Mercantile  Company.  If  the  facts  were  as  tes- 
tified to  on  behalf  of  the  plaintiffs,  we  see  no  reason  why  she 
is  not  responsible  for  the  price  of  the  goods. 

For  the  reasons  stated  there  must  be  a  new  trial. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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"Eajlkjssbtebn,  Appellant^  vs.  Town  ov  Qrkssjfjsld,  Be- 

spondent. 

February  ^—February  tl,  1911. 

AppecA:  Affirtncnce:  Verdict  directed  on  wrong  ground:  Evidence: 
Weight:  Testimony  at  variance  with  natural  laws:  Waters:  In^ 
Jury  from  overflow:  Defective  bridge, 

!•  A  judgment  upon  a  directed  yerdict,  though  not  sustainable  upon 
the  precise  ground  upon  which  the  trial  court  rested  it,  will  be 
affirmed  if  it  appears  from  the  record  that  the  evidence  would 
not  have  warranted  a  different  verdict 

2.  Testimony  of  a  witness,  even  when  uncontradicted  by  any  instru- 
ment or  by  other  testimony,  may  be  rejected  if,  in  the  light  of 
phsrslcal  situations  and  matters  of  common  knowledge,  it  is  at 
variance  with  the  laws  of  nature. 

8.  In  an  action  by  a  millowner  against  a  town  for  injury  to  his  prop- 
erty by  the  overflow  of  a  creek,  alleged  to  have  been  caused  by 
the  fact  that  defendant  in  building  a  new  bridge  across  the 
stream  had  narrowed  the  openings  which  formerly  existed  for 
the  passage  of  the  water,  it  is  held,  in  view  of  the  physical  situ- 
ation and  the  laws  of  nature,  that  the  Jury  would  not  have  been 
warranted  in  finding  from  the  evidence  that  the  change  in  the 
bridge  was  an  efficient  cause  in  producing  the  injury. 
Timlin,  J.,  dissents  in  part 

'Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
oounly:  Ch£st£s  A.  Fowleb,  Judge.     Affirmed. 

Action  to  recover  damages  for  creating  and  maintaining 
a  nuisanoe  to  plaintiff's  damage. 

The  claim  of  the  plaintiff  was  that  the  town  constructed 
a  bridge  across  a  creek  below  his  mill  property  thereon,  leav- 
ing an  insufficient  opening  for  the  free  passage  of  water  as 
formerly,  whereby  water  backed  up,  overflowed  the  banks  of 
the  stream  and  carried  off  some  of  his  buildings  and  other- 
wise injured  his  property. 

The  claim  of  defendant  was  that  although  plaintiff's  prop- 
erty was  dajnaged  by  flood  water  at  the  time  alleged,  the  in- 
jury was  caused  by  his  having  maintained  his  dam  in  such  an 
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inseoure  condition  that  it  had  frequently  been  washed  out,  de- 
positing a  large  amount  of  dihris  in  the  creek  bed  between 
the  dam  and  the  bridge^  thus  interfering  with  and  obstructing 
the  flow  of  water  to  and  past  the  bridge;  that  he  knowingly 
maintained  the  dam  in  such  insecure  condition^  and  that  the 
damage  complained  of  was  caused  thereby. 

The  evidence  was  to  this  effect:  Plaintiff  owned  a  mill 
properly  on  a  small  creek  some  250  feet  above  the  bridge  in 
question.  The  mill  and  mill-race  were  on  the  left  bank  of 
the  stream*  The  mill-dam  on  the  left  side  was  composed  of 
a  long  solid  bank  of  earth.  At  the  right  extending  toward 
the  right  bank  there  was  an  old  and  a  new  spillway,  the  ag- 
gregate width  being  about  ninety  feet  Further  to  the  right, 
forming  the  right  wing  nearly  100  feet  long,  there  was  a  bank 
composed  of  brush,  stones,  and  earth. 

The  water  formerly  left  the  spillway  in  a  broad,  thin 
stream,  but  by  filling  up  of  the  creek  by  debris  cast  therein 
from  time  to  time,  by  washings  out  of  the  dam,  the  waterway 
was  caused  to  divide  about  forty  feet  from  the  foot  of  the 
dam,  so  that  part  of  the  water  flowed  to  the  right  in  a  chan- 
nel which  narrowed  at  a  point  a  short  distance  from  the  dam 
to  a  width  of  about  sixteen  feet  and  part  flowed  to  the  loft 
in  a  channel  which  narrowed  at  a  point  about  100  feet  from 
the  dam  to  a  width  of  about  ten  feet.  The  division  between 
the  two  channels  was  about  fifty  feet.  They  came  tc^ther 
about  240  feet  from  the  dam  and  the  way  for  the  water  was 
then  under  the  bridge  through  two  culvert  openings  having  an 
aggregate  width  of  twelve  feet  on  the  bottom,  a  height  of  five 
and  one-half  feet,  and  a  cross-sectional  area  of  seventy-two 
feet. 

There  was  a  large  water-shed  above  the  dam.  The  terri- 
tory was  so  large  that  in  heavy  rains  there  was  danger  of  the 
dam  being  carried  out.  Such  occurrences  had  happened  sev- 
eral times  before  the  occasion  in  question.  There  were  gates 
in  the  dam  and  splash  boards  thereoui  which  were  removed 
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when  necessary  to  prevent  undue  pressure  on  account  of  flood 
water.  The  removal  of  the  splash  boards  on  occasion  of  an 
existing  freshet  would  cause  a  large  quantity  of  water  to  be 
cast  into  the  territory  between  the  dam  and  the  bridge,  as  the 
pond  was  quite  large. 

The  right  bank  of  the  creek  between  the  dam  and  the 
bridge  raised  about  two  feet  above  the  water,  ordinarily,  when 
the  mill  was  not  in  operation.  The  surface  of  the  ground  on 
that  side  back  from  forty  to  one  hundred  feet  or  so  was  about 
on  the  same  level,  then  it  Sloped  upward  at  an  angle  of  some 
forty-five  degrees  for  a  considerable  distance.  The  situation 
was  such  that  from  five  to  ten  acres,  or  perhaps  a  little  more 
of  surface  drained  into  the  creek  on  the  right  side  above  the 
bridge  and  below  the  dam.  The  filled-in  territory  aforesaid 
was  nearly  as  high  as  the  banks  of  the  creek.  The  left  bank 
was  about  the  height  of  the  right  bank.  It  was  so  low  that  a 
rise  of  water  from  the  ordinary  level  of  two  feet  or  such  a 
matter  would  cause  the  same  to  go  out  of  the  creek  bed  on 
either  side.  Near  the  foot  of  the  left  wing  and  around  to  the 
mill,  a  distance  of  about  130  feet  the  surface  of  the  ground 
was  somewhat  higher  than  from  a  little  further  down  to  the 
highway  and  further  on  down  the  creek  valley.  The  mill- 
race  extended  from  a  point  in  the  left  wing  of  the  dam  about 
140  feet  from  the  left  side  of  the  spillway  nearly  parallel 
with  the  downward  course  of  the  stream  for  a  distance  of 
about  140  feet,  then  turned  to  the  right  to  serve  the  mill. 
The  tail-race  extended  from  the  mill  down  the  valley  about 
100  feet  to  and  through  a  culvert  over  the  highway  and  then 
on  down  the  valley  to  an  intersection  with  the  natural  creek 
bed.  The  highway  was  about  parallel  with  the  dam.  The 
approach  to  the  bridge  on  the  right  of  the  creek  was  raised  a 
little. 

On  the  left  side  of  the  roadway  down  to  the  creek  there  was 
a  deep,  wide  gully  made  by  action  of  the  surface  water. 
Down  this  gully  on  occasions  of  heavy  rain  storms  a  large 
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quantity  of  water  flowed  and  into  the  creek  just  above  the 
bridge.  The  fall  from  the  foot  of  the  dam  to  the  bridge  was 
about  three  feet  The  territory  bounded  by  the  dam,  the 
creek,  the  flume,  the  tail-race,  and  the  highway  was  160  feet 
wide  near  the  dam,  250  feet  on  the  creek  line,  and  240  feet 
on  the  side  bounded  by  the  highway.  The  highway  from 
near  the  bridge  to  the  tail-race  was  on  the  natural  surface  of 
the  ground.  The  ground  within  the  boundaries  stated  from 
near  the  foot  of  the  left  wing  of  the  dam  and  the  bank  of  the 
creek,  which  points  were  about  two  feet  above  the  ordinary 
surface  of  the  water  in  the  creek,  sloped  a  little  down  to- 
wards the  highway  so  that  a  rise  of  water  of  about  two  feet 
would  cause  it  to  overflow  the  fllled-in  territory  aforesaid  and 
at  the  same  time  overflow  the  bank  of  the  creek  on  the  left 
for  a  distance  above  the  highway  of  some  200  feet  so  as  to 
cover  a  large  part  of  the  territory-  between  the  creek  and  the 
tail-race  and  pass  over  the  highway  and  down  the  valley  in  a 
still  broader  sheet.  The  spread  at  the  highway  would  be  up- 
wards of  200  feet  wide  in  case  of  there  being  sufficient  water 
to  cover  such  area.  The  lay  of  the  surface  was  favorable 
thereto. 

Plaintiffs  mill  was  located  about  midway  between  the  left 
wing  of  the  dam  and  the  highway  and  about  130  feet  from 
the  left  channel  of  the  creek.  His  granary  was  located  about 
twenty-five  feet  from  the  mill  towards  the  creek  and  a  little 
above  the  general  level  of  the  creek  bank.  His  bam  was  be- 
low the  highway,  about  twelve  feet  from  the  center  line 
thereof  and  on  a  level  with  the  general  surface  of  the  valley, 
as  above  indicated,  and  in  the  natural  course  of  water  over- 
flowing from  the  creek  between  the  bridge  and  the  dam. 

The  bridge  was  constructed  in  1903  to  replace  an  old  one. 
The  latter  had  an  opening  for  the  passage  of  the  creek  about 
one  half  wider  and  of  different  form  than  the  new  one  and 
sufficient  to  allow  the  full  capacity  of  the  creek  to  flow 
through  it  at  all  times.     The  form  of  the  new  construction 
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was  not  as  suitable  as  the  old  one  to  accommodate  a  flow  of 
water  cainying  floatable  material  liable  to  lodge  and  create 
obstructions.  The  old  bridge  narrowed  the  natural  banks 
considerably  and  the  new  one  about  one  third  more.  For- 
merly the  water  could  reach  the  vicinity  of  the  bridge  flowing 
in  a  stream  of  considerable  width.  By  reason  of  filling  up 
by  washing  out  of  the  dam,  from  time  to  time,  that  was  nar- 
rowed to  the  two  channels,  aggregating  about  tweAty-six  feet 
wide.  "When  the  bridge  was  in  progress  of  construction 
plaintiff  protested  to  those  doing  the  work  that  the  openings 
were  too  smalL  After  the  new  structure  was  put  in,  in  case 
of  a  heavy  rain,  the  water  flowing  into  the  creek  on  the  left 
bank  above  the  bridge  would  meet  the  water  flowing  from  the 
dam  and  cause  a  rise  and  whirlpool  motion  of  the  water  reach- 
ing up  to  the  dam. 

On  the  night  of  July  4,  1907,  there  was  a  heavy  storm. 
PlaintifF  was  on  the  dam  the  greater  part  of  the  night.  The 
water  came  down  into  the  creek  from  the  steep  hillsides  reach- 
ing for  a  distance  of  some  twelve  miles  above  the  dam.  It 
also  came  down  in  a  large  quantity  from  the  territory  on  the 
right  bank  of  the  creek  between  the  dam  and  bridge,  particu- 
larly down  the  aforesaid  gully  on  the  side  of  the  highway. 
From  time  to  time  as  the  storm  progressed  plaintiff  took  the 
splash  boards  off  the  dam.  The  water  came  down  the  gully, 
meeting  the  water  of  the  creek,  causing  a  whirling  and  back- 
ing up  of  the  water  to  the  dam.  About  12  or  1  o'clock  the 
bam  collapsed  from  the  action  of  the  water  and  washed  away. 
Later,  as  plaintiff  testified,  the  dam  went  out  Sometime 
during  the  night  the  granary  was  caused  to  tip  over  by  action 
of  the  water  and  other  injuries  to  plaintiff's  property  oc- 
curred. No  damage  was  caused  to  plaintiff's  property  by  in- 
sufficiency of  the  culvert  till  the  occasion  in  question. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  defendant  upon  the  ground  that  the  evidence 
showed  the  damage  to  plaintiff's  buildings  to  have  occurred 
before  the  dam  broke  and  by  reason  of  the  natural  freshet 
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flow  of  the  stream^  and  that  such  flow  below  the  dam  and 
above  the  bridge  was  so  obstructed  by  the  filling  up  caused  by 
plaintiff  after  the  building  of  the  bridge;  and  that  such  ob- 
struction efficiently  contributed  to  cause  the  overflow  and  the 
damage.     Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Beniley  &  KeUey, 
and  oral  argument  by  F.  B.  Beniley. 

For  the  respondent  there  was  a  brief  by  Daniel  Rugglea 
and  John  A.  Aylward,  and  oral  argument  by  Mr.  Rugglea. 

'M'atwhat.t.,  J.  Whether  the  trial  court  was  warranted  in 
directing  a  verdict  in  favor  of  respondent  upon  the  groimd 
that  the  evidence  conclusively  showed  negligent  maintenance 
by  appellant  of  the  dam  to  have  efficiently  contributed  to 
produce  the  injury  complained  of,  in  that  it  resulted  in  the 
natural  bed  of  the  creek  between  the  dam  and  the  bridge 
being  filled  up  by  debris  cast  there  upon  occasions  of  the  dam 
being  washed  out,  and  that  such  filling  obstructed  the  flow  of 
water  to  and  through  the  openings  under  the  bridge,  ma- 
terially adding  to  the  danger  of  water  overflowing  the  creek 
banks  above  the  bridge  and  reaching  appellant's  improve- 
ments with  damaging  effect,  does  not  appear  very  satisfac- 
torily. It  is  doubtful,  at  least,  whether  the  judgment  could 
be  sustained  upon  the  precise  ground  the  trial  court  rested  it, 
but  there  is  a  much  broader  one  in  favor  of  respondent  which 
seems  to  be  insurmountable. 

The  claim  of  appellant  that  the  natural  flow  of  the  stream 
below  the  dam,  augmented  by  water  which  came  into  the 
creek  from  the  few  acres  of  surface  on  the  right  bank,  was  so 
obstructed  at  the  bridge  as  to  overflow  the  creek  bank  on  the 
left  side  in  such  quantity  as  to  form  a  deep  powerful  torrent 
reaching  to  and  engulfing  the  bam  and  granary,  located  as 
indicated  in  the  statement,  overturning  the  latter  and  caus- 
ing the  former  to  collapse  and  float  away, — ;is  too  incredible 
for  belief. 

The  story  told  by  appellant  that  the  occurrence  to  the  bam 
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took  place  long  before  the  dam  went  out  taxes  our  credulity 
at  least  to  the  limit  There  is  a  boundary  beyond  whidi  a 
witness  cannot  go  and  have  his  evidence  entitled  to  any  weight 
in  determining  the  truUi  as  to  a  controverted  question  of  fact 
It  is  a  mistake  to  think  everything  which  a  witness  may  say 
under  oath,  however  preposterous,  is  proof.  The  story  of  a 
witness  on  the  stand,  uncontradicted  by  any  instrument  or 
statement  from  the  mouth  of  any  other  witness,  may,  in  the 
light  of  physical  situations  and  matters  of  common  knowl- 
edge, convict  him  of  at  least  being  conclusively  mistaken. 
In  suggesting  this  we  do  not  intend  to  go  so  far  as  to  decide 
that  the  appellant  in  this  case  told  a  false  story  as  to  the  time 
when  the  bam  floated  off  with  reference  to  when  the  dam 
went  out  For  ihe  purpose  of  the  case,  it  may  be  assumed 
that  the  story,  however  incredible,  is  a  true  one  and  the  re- 
sult would  be  the  same  as  we  view  the  record. 

The  laws  of  nature  cannot  be  turned  aside  by  the  story  of 
any  witness  or  number  of  them.  Water  will  flow  down  hill 
and  in  all  such  directions  till  it  comes  to  a  level,  and  a  few 
inches  of  disturbance  of  the  level  within  such  distances  as 
are  material  to  this  case,  that  is  from  point  to  point  in  the 
territory  bounded  by  the  creek,  the  dam,  the  mill  flume  and 
race,  and  the  highway ;  will  inevitably,  in  case  of  the  volume 
being  large,  cause  a  rapid,  forceful  flow.  The  lay  of  the 
ground  was  such  that  before  water  in  the  downward  course  on 
the  left  side  of  the  creek  was  suflicient  to  reach  and  do  the 
damage  to  the  buildings  complained  of,  it  must  have  been 
several  feet  deep  and  in  a  stream  reaching  from  the  bank  of 
the  creek  toward  the  flume  over  100  feet  and  below  the  mill, 
covering  practically  the  whole  width  between  the  creek  and 
the  tail-race,  a  distance  of  nearly  200  feet  It  cannot  be  that 
water  flowing  into  the  creek  just  above  the  bridge  formed  any 
material  part  of  such  a  great  body.  It  must  have  come  from 
above  the  dam,  primarily ;  territory  hundreds  of  times  greater 
in  area  than  that  served  by  the  inflow  to  the  creek  between  the 
dam  and  the  bridge. 
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The  evidence  from  the  mouths  of  witnesses  is  that  tiie  rain 
storm  was  not  extraordinary,  yet,  by  undisputed  evidence, 
for  the  four  years  the  bridge  had  been  maintained,  as  at  the 
time  of  the  occurrence  in  question,  it  had  not  caused  any  in- 
jury to  appellant's  property.  That  there  were  some  hard 
storms  in  the  meantime  the  evidence  amply  shows.  There- 
fore, assuming  that  the  witnesses  were  correct  in  saying  that 
there  was  nothing  extraordinary  about  the  storm  in  question, 
<5ertainly  some  other  -extraordinary  occurrence  must  have 
taken  place  to  have  caused  such  an  immense  body  of  water 
to  come  from  the  territory  above  the  line  of  the  dam  as  was 
flowing  down  the  valley  outside  the  banks  of  the  creek  at  the 
time  the  bam  floated  off.  Such  an  occurrence  is  not  con- 
sistent with  the  direct  evidence,  except  that  appellant  took  off 
the  splash  boards  from  his  dam  before  the  barn  moved  off. 
Of  course,  in  view  of  the  size  of  the  flowage  above  the  dam 
and  the  storm,  the  removal  of  the  splash  boards  must  have 
greatly  augmented  the  natural  freshet  flow  of  the  stream; 
and  yet  it  is  hard  to  believe  it  could  have  done  so  suflSciently 
to  have  produced  such  a  deep,  broad  stream  as  that  mentioned. 

The  only  complaint  about  the  bridge  is  that  the  openings 
were  decreased  in  capacity  by  a  narrowing  of  about  one  third. 
As  the  opening  practically  was  unobstructed  the  morning  after 
the  dam  went  out,  it  must  have  been  so  during  the  night  in 
question.  There  was  nothing  in  the  changed  characteristics 
of  the  bridge,  from  the  time  when  it  was  confessed  that  it  did 
not  obstruct  the  stream,  to  account  for  the  great  flood  passing 
down  the  highway,  except  narrowing  of  the  opening  about  six 
feet.  That  such  narrowing  could  not  have  caused  the  flood 
is  plain  beyond  room  for  reasonable  controversy.  If  such 
narrowing  had  caused  water  to  pass  down  on  the  left  bank 
across  the  highway  it  could  not  have  been  sufficient,  under  the 
circumstances,  to  create  a  stream  of  any  great  depth.  If  the 
whole  opening  in  the  bridge,  as  it  formerly  existed,  had  been 
closed  up  so  as  to  compel  the  entire  ordinary  freshet  flow  of 
the  stream  to  pass  down  the  valley  on  the  left  bank,  the  spread 
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would  have  been  so  great  that  no  such  broad,  deep  flow  would 
have  occurred  as  must  have  existed  at  the  time  the  barn  col- 
lapsed and  floated  off  and  the  granary  toppled  over. 

So  irrespective  of  whether  the  filling  up  of  the  channel  be- 
low the  dam  by  debris  from  the  dam  previous  to  the  occur- 
rence in  question,  proximately,  to  any  extent,  caused  the  dam- 
ages complained  of,  it  is  very  plain  that  the  jury  would  not 
have  been  warranted  in  finding  from  the  evidence  to  a  reason- 
able certainty  that  the  change  in  the  bridge  had  anything  sub- 
stantial to  do  with  the  matter. 

By  the  Court. — Judgment  afltened. 

TiMMw,  J.  I  concur  in  the  result  but  not  in  all  that  is 
said  in  the  opinion.  I  have  not  that  confidence  in  my  knowl- 
edge of  physical  situations  as  established  by  oral  evidence  nor 
in  my  grasp  of  "matters  of  common  knowledge"  which  would 
enable  me  to  thereby  impeach  and  discredit  a  witness.  I 
may  be  pardoned  for  doubting  whether  others  have  such 
power. 

Testimony  which  is  demonstrably  false  may  no  doubt  be 
rejected,  as  if  one  should  testify  that  the  square  root  of  64 
was  9,  or  that  the  sum  of  the  interior  angles  of  a  triangle  was 
greater  than  two  right  angles.  Testimony  might  also  in 
some  cases  be  rejected  which  was  so  much  in  conflict  with 
known  natural  laws  that  the  act  or  event  testified  to  would  be 
a  miracle.  But  not  every  one  would  agree  with  this  last 
proposition.  In  every  case,  however,  where  the  physical  sit- 
uation is  itself  derived  or  imagined  from  oral  narrative,  even 
if  the  latter  be  uncontroverted,  and  in  all  that  vast  number  of 
instances  where  common  knowledge  may  possibly  be  only 
common  error,  there  should  be  no  such  rule  for  weighing  tes- 
timony. 
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ScHOENMAKN  and  another,  Appellants,  vs.  HooD|  Re- 
spondent. 

February  S— February  21, 1911. 

Judgment:  Opening  default:  Discretion:  Chattel  mortgages:  Bale: 
Failure  to  file  affidavit:  Extinguishment  of  debt. 

It  was  not  an  abuse  of  discretion  to  vacate  a  Judgment  on  cognovit 
upon  notes  secured  by  chattel  mortgage  and  permit  the  defend- 
ant to  Interpose  a  defense  to  the  effect  that  the  debt  had  been 
extinguished  by  voluntary  acts  of  plaintiffs  In  falling  to  comply 
with  sec.  2316c,  Stats.  (Laws  of  1903,  ch.  122),  especially  where 
defendant  was  merely  a  surety.  Permission  to  Interpose  that 
defense  should  not  be  refused  In  such  a  case  on  the  ground  that 
the  rights  conferred  by  the  statute  operate  Inequitably. 

Appeal  from  an  order  of  the  circuit  court  for  Sauk  county : 
E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  record  shows  the  following  facts  in  this  case :  On  Sep- 
tember 30,  1905,  the  defendant's  son  purchased  an  engine 
from  the  plaintiffs,  giving  in  payment  therefor  six  promis- 
sory judgment  notes,  each  for  the  sum  of  $237.50.  To  se- 
cure payment  of  these  notes  he  gave  a  chattel  mortgage  upon 
the  engine,  which  was  duly  recorded.  The  defendant  signed 
the  notes  as  surety.  Shortly  thereafter  the  son  of  the  defend- 
ant died.  On  September  28,  1907,  the  plaintiffs  credited 
$718.83  on  the  notes  as  the  net  proceeds  of  the  sale  of  the  en- 
gine, of  which  they  had  taken  possession.  No  affidavit  or  pa- 
pers, as  required  by  sec  2316c^  Stats.  (Laws  of  1903, 
ch,  122),  were  filed  with  the  town  clerk.  On  June  3,  1909, 
the  plaintiffs  took  judgment  on  cognovit  against  the  defend- 
ant, the  action  being  based  on  these  judgment  notes.  As  soon 
as  possible  after  learning  of  the  judgment  the  defendant 
made  application  to  the  circuit  court  to  have  the  judgment 
opened  and  to  be  allowed  to  defend.  The  petition  asking 
the  court  to  open  the  judgment  set  forth  the  proposed  answer 
to  the  complaint,  in  which  the  defendant  alleges  that  the 
Vol.  145  — 16 
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failure  of  the  plaintiffs  to  comply  with  sec  2316c,  Stats.,  had 
extinguished  the  indebtedness  evidenced  by  the  promissory 
notes  and  rendered  them  void  and  of  no  effect  The  defend- 
ant asked  that  the  judgment  be  opened  and  that  she  be  al- 
lowed to  make  her  defense. 

This  is  an  appeal  from  the  order  of  the  court  opening  the 
judgment  on  condition  that  the  motion  fees  and  disburse- 
ments be  paid  and  that  any  liens  existing  by  virtu©  of  the 
judgment  remain  in  full  force  and  effect  to  await  the  final 
judgment  in  the  case. 

Thos.  W.  King,  for  the  appellants. 

For  tho  respondent  there  was  a  brief  by  Orotophorstj  Evans 
&  Thomas,  and  oral  argument  hj  E.  A.  Evans, 

SiEBEOKEB,  J.  The  application  to  open  this  judgment  is 
one  which  calls  for  the  exercise  of  a  soimd  discretion  of  the 
court  upon  the  facts  alleged  by  the  petitioner.  It  is  alleged 
that  the  petitioner  in  this  case  is  a  surety  on  the  notes  upon 
which  the  judgment  was  awarded  and  which  was  opened  by 
the  order  of  the  court.  The  facts  alleged  set  up  a  defense 
under  sec.  2316c,  Stats.  (Supp.  1906 :  Laws  of  1903,  ch.  122), 
and  if  established  show  that  under  the  provisions  of  this  stat- 
ute the  debt  haa  been  extinguished  by  the  voluntary  conduct  of 
the  plaintiffs.  The  facts  alleged  are  sufficient  to  constitute  a 
defense  under  this  statute  and  they  are  sufficient  to  show  a 
probability  that  the  petitioner  presents  a  legal  defense  to  the 
notes,  which,  if  established,  will  relieve  her  from  all  liability 
thereon.  The  facts  and  circumstances  alleged  show  that  she 
has  not  forfeited  any  right  to  defend  upon  the  grounds  al- 
leged. 

The  question  then  arises,  Is  the  defense,  as  appellants  con- 
tend, one  she  should  not  be  permitted  to  interpose  ?  To  say 
that  the  alleged  defense  is  inequitable  is  to  say  that  the  rights 
conferred  by  the  legislative  enactment,  as  embodied  in 
sec.  2316c,  Stats.,  operate  inequitably  and  should  not  be  avail- 
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able  to  a  party  in  an  equitable  proceeding.  Wo  cannot  so  re- 
gard the  statute,  and  believe  the  courts  must  declare  and 
enforce  it  as  it  stands  and  award  to  all  persons  within  its 
purview  the  opportunity  to  enforce  whatever  rights  they  may 
have  acquired  under  it 

A  very  good  reason  for  opening  the  judgment  to  let  in  the 
defense  under  this  statute  is  that  it  rests  on  the  voluntary 
acts  of  the  plaintiflFs  in  omitting  to  comply  with  the  statute 
and  thereby  extinguishing  a  debt  which  would  have  subsisted 
had  they  complied  with  the  law. 

It  is  also  allied  that  the  petitioner  is  a  surety,  and  as  such 
she  is  entitled  to  stand  strictly  on  the  rights  the  law  affords 
her. 

We  find  the  action  of  the  trial  court  to  be  free  from  any 
abuse  of  judicial  discretion. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


State  bz  bel.  Dick,  Bespondent,  vs.  Ealahbr,  Appellant. 

February  S— February  2i,  191U 
Intoxicating  liquors:  Licenses:  Saloons  near  schools, 

1.  A  "school/*  within  the  meaning  of  subd.  5,  sec.  1548,  Stats.  (Supp. 

1906:  Laws  of  1905,  ch.  385),  is  not  measured  by  the  walls  of  a 
building.  One  school  may  occupy  two  or  more  buildings,  or  two 
or  more  schools  may  occupy  one  building. 

2.  Where  two  school  buildings  were  located  on  the  same  grounds 

and  in  one  of  them,  a  high  school  building,  there  were  high 
school  pupils  and  grade  school  pupils  and  in  the  other  there 
were  grade  school  pupils,  the  high  school  building  and  the  pu- 
pils enrolled  therein  did  not  constitute  a  "school"  within  the 
meaning  of  said  statute. 
[8.  Whether  in  such  case  there  was  more  than  one  school  upon  the 
grounds,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Eay  Stevens,  Circuit  Judge.     Reversed. 
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This  is  a  certiorari  proceeding  brought  by  respondent^ 
/•  M,  Dick,  to  review  the  proceedings  of  the  common  council 
of  the  city  of  Baraboo  in  granting  the  appellant  a  liquor  li- 
cense upon  premises  within  300  feet  of  the  grounds  upon 
which  a  school  was  conducted.  It  is  claimed  by  respondent 
that  a  proper  list  of  all  parents  and  guardians  of  the  pupils 
attending  said  school,  together  with  a  remonstrance  signed 
by  a  majority  of  all  the  parents  and  guardians,  were  duly 
filed  as  provided  by  subd.  5  and  6  of  sec  1548,  Stats.  (Supp. 
1906:  Laws  of  1905,  ch.  385).  This  is  denied  on  the  part 
of  appellant.  The  court  below  reversed  the  action  of  the 
common  council  in  granting  the  license,  on  the  ground  that 
it  appeared  from  the  return  to  the  writ  of  certiorari  that  a 
majority  of  all  parents  and  guardians  of  pupils  in  the  high 
school  building  signed  the  remonstrance,  and  further  held 
that  the  phrase  "any  public  school"  as  used  in  subd.  5  of 
sec.  1548  refers  to  a  single  building  in  which  a  school  is  held. 
Judgment  was  rendered  against  the  appellant  reversing  the 
action  of  the  common  council  with  costs,  from  which  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  Orotophorst,  Evans 
<£:  Thomas,  and  oral  argument  by  E.  A,  Evans. 

V.  H.  Cady,  city  attorney,  in  support  of  the  action  of  the 
common  council. 

A,  /.  Oermriill,  for  the  respondent,  as  to  the  meaning  of 
the  words  "any  public  school"  in  subd.  5,  sec.  1548,  Stats. 
(Supp.  1906:  Laws  of  1905,  ch.  385),  cited  In  re  Townsend, 
195  N.  T.  214,  88  N.  E.  41,  43 ;  35  Cyc  811 ;  In  re  Sanders, 
53  Kan.  191,  36  Pac  348,  23  L.  R.  A.  603 ;  Board  of  School 
Comrnrs  v.  State  ex  rel,  Sander,  129  Ind.  14,  28  N.  E.  61, 
63-65,  13  L.  R  A.  147 ;  Betts  v.  Belts,  4  Abb.  N.  C.  317, 
405,  414;  Com/m,  v,  McDonald,  160  Mass.  528;  Gomm.  v. 
Whelan,  134  Mass.  206-208,  210;  sec.  461r,  Stats.  (Supp. 
1906:  Laws  of  1901,  ch.  321);  sec  4615,  Stats.  (Laws  of 
1909,  ch.  256). 
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Kebwin,  J.  SubA  5  of  sec.  1548,  Stats.  (Supp.  1906: 
Laws  of  1905,  ch.  385),  provides  in  substance  that  after 
June  30,  1905,  no  license  shall  be  granted  to  any  person  for 
the  sale  of  liquors  in  any  building  or  place  for  which  a  license 
is  not  in  force  on  June  30,  1905,  within  a  distance  of  300 
feet  of  any  public  or  permanently  established  parochial  school 
grounds,  such  distance  to  be  measured  upon  the  streets  from 
the  boundaries  of  the  school  grounds,  and  that  whenever  after 
January  1,  1908,  a  list  of  all  the  parents  and  lawful  guard- 
ians of  the  children  enrolled  as  pupils  in  any  public  school 
or  permanently  established  parochial  school,  together  with  a 
remonstrance  in  writing  signed  and  acknowledged  before  a 
notary  public  by  a  majority  of  such  parents  and  lawful  guard- 
ians, are  filed  with  the  city,  village,  or  town  clerk,  as  the 
case  may  be,  describing  tiie  premises  for  which  a  license  had 
previously  been  issued  within  300  feet  of  the  grounds  of  such 
school  and  demanding  that  no  license  be  granted,  no  such  li- 
cense shall  thereafter  be  granted  to  any  person  for  the  sale 
of  liquors  on  such  premises.  Subd.  6  of  sec.  1548  provides 
in  effect  that  the  foregoing  provisions  shall  not  apply  to  drug 
stores,  hotels,  nor  restaurants  actually  established  and  main- 
tained as  such  prior  to  February  1,  1905,  and  further  pro- 
vides that  it  shall  be  the  duty  of  the  city,  village,  or  town 
clerk,  as  the  case  may  be,  to  receive,  file,  and  record  such  list 
and  remonstrance. 

The  respondent  attempted  to  proceed  under  this  law  and 
filed  a  list  and  remonstrance  with  the  city  clerk,  which  list 
and  remonstrance  were  considered  by  the  council  on  the  ap- 
plication of  the  appellant  for  a  license  at  404  Oak  street,  and 
the  matter  referred  to  the  license  committee  appointed  by  the 
common  council,  which  committee  reported,  and  their  report 
was  confirmed  by  the  common  council  and  the  license  granted 
to  appellant 

A  great  many  errors  are  assigned  and  argued  by  counsel 
for  appellant  which  were  not  considered  or  determined  by 
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the  court  below,  and  which,  as  we  view  the  case,  are  not  neces- 
sary to  be  considered  or  decided  here.  It  appears  from  the 
return  of  the  city  clerk  to  the  writ  of  certiorari  that  the  li- 
cense committee  to  whom  was  referred  the  remonstrance  and 
list  of  parents  and  lawful  guardians  of  children  enrolled  in 
the  public  school  the  grounds  of  which  are  within  300  feet  of 
the  building  situate  at  404  Oak  street,  wherein  the  respond- 
ent had  applied  for  a  license,  found  that  the  list  presented 
did  not  contain  a  list  of  all  the  parents  and  lawful  guardians 
of  children  enrolled  as  pupils  in  the  school  situated  on  the 
high  school  grounds;  that  the  list  and  remonstrance  con- 
tained names  of  divers  persons  called  or  calling  themselves 
guardians  who  were  not  in  fact  the  lawful  guardians  of  the 
respective  children  mentioned  therein ;  and  that  the  names  on 
the  list  and  signatures  to  the  remonstrance  of  the  persons  so 
appearing  as  parents  of  children  not  enrolled  or  as  guardians 
of  children  of  whom  they  are  not  lawful  guardians  should 
not  be  counted;  that  the  list  presented  does  not  contain  the 
names  of  all  parents  and  lawful  guardians  in  the  seventh  and 
eighth  grades  of  said  school,  containing  in  the  aggregate  170 
pupils  whose  parents  and  guardians  do  not  appear  on  such 
list.  The  committee  further  found  that  tiie  remonstrance 
did  not  comply  with  the  statute  and  was  not  signed  and  ac- 
knowledged by  a  majority  of  all  parents  and  lawful  guardians 
of  children  enrolled  as  pupils  in  said  school ;  that  there  were 
approximately  638  parents  of  children  so  enrolled,  and  the 
highest  number  of  signers  to  the  remonstrance  was  263. 
This  report  was  confirmed  by  the  council,  as  appears  from 
the  return,  after  due  consideration  and  after  hearing  the  re- 
spondent in  support  of  the  remonstrance.  There  is  substan- 
tially no  dispute  on  the  facts,  and  the  only  question  which  it 
is  necessary  to  consider  on  this  appeal  is  whether  the  list  and 
remonstrance  were  sufficient. 

This  inquiry  involves  the  construction  of  the  statutes  as  to 
what  constitutes  a  school.     If  the  pupils  in  both  the  high 
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school  and  the  grades  constitute  the  school  contemplated  by 
the  statute,  then  it  is  established  by  the  record  that  neither 
the  list  nor  the  remonstrance  was  in  compliance  with  the 
statute.  If,  on  the  other  hand,  either  the  grade  school  or  the 
high  school  constitutes  a  school  within  the  statute  (a  point  we 
do  not  decide),  then  it  is  equally  clear  that  there  was  no  com- 
pliance with  the  statute,  for  the  reason  that  it  does  not  appear 
that  all  the  parents  and  guardians  of  pupils  in  either  of  such 
schools  are  included  in  the  list,  or  that  a  majority  of  all  the 
parents  and  guardians  of  pupils  in  either  school  signed  the 
remonstrance.  The  learned  trial  judge  below  held  that  the 
phrase  "public  school"  in  the  statute  means  a  school  main- 
tained in  one  public  school  building,  and  that  a  majority  of 
all  parents  and  guardians  of  pupils  in  the  high  school  build- 
ing signed  the  remonstrance;  therefore  the  common  council 
was  without  authority  to  grant  the  license  to  the  appellant. 
We  cannot  agree  with  the  learned  court  below  in  this  regard. 
The  limits  of  a  school  building  do  not  necessarily  constitute 
the  limits  of  a  school  Parts  of  different  schools  may  be  in 
the  same  building,  or  one  school  may  occupy  two  or  more 
buildings.  There  were  in  this  high  school  building  high 
school  pupils  and  grade  school  pupils.  As  we  have  before 
observed,  if  all  of  the  pupils  constituted  but  one  school, 
clearly  the  list  and  remonstrance  were  insufficient,  and  if 
there  were  two  schools  it  is  not  material  whether  pupils  of 
such  schools  were  in  one  building  or  in  two ;  they  would  still 
continue  to  be  two  schools  or  separate  institutions.  A  school 
is  defined  to  be  "an  institution  of  learning  of  a  lower  grade, 
below  a  college  or  a  university.  A  place  of  primary  instruc- 
tion. The  term  generally  refers  to  the  common  or  public 
schools,  maintained  at  the  expense  of  the  public"  Black, 
Law  Diet.  "School  is  a  generic  term,  and  denotes  an  insti- 
tution for  instruction  or  education."  American  Asylum  v. 
Phoenix  Bank,  4c  Conn.  172 ;  7  Words  &  Phrases,  6343. 
The  word  "school"  is  applied  to  institutions  which  are  con- 
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fined  to  some  special  grades  of  instruction.  Comm.  v.  Banks, 
198  Pa.  St  397,  48  Atl.  277.  A  school  or  institution  of 
learning  is  not  measured  by  the  walls  of  a  building.  It 
may  occupy  one  building  or  it  may  occupy  two  or  more.  So 
we  think  the  trial  court  was  in  error  when  it  held  that  the 
high  school  building  and  the  pupils  therein  constituted  a 
school  within  the  meaning  of  the  statute.  We  do  not  decide 
here  whether  all  the  pupils  in  the  different  departments  of 
the  school  on  the  school  grounds  constituted  but  one  school, 
because  it  is  unnecessary  to  the  decision  of  the  case.  But  if 
there  be  more  than  one  school  on  the  grounds,  which  schools 
are  attempted  to  be  covered  by  the  list  and  remonstrance,  it  is 
clear  from  the  record  that  no  school  has  complied  with  the 
law. 

Some  points  are  made  by  counsel  for  respondent  and 
which  were  not  passed  upon  by  the  court  below,  respecting 
sufficiency  of  publication  of  the  application  of  appellant  for 
a  license,  approval  of  the  bond  under  ch.  336,  Laws  of  1909, 
and  the  regularity  of  the  proceeding  by  the  common  council 
to  determine  the  issues  raised  by  the  application  and  the  re- 
monstrance. We  do  not  find  that  the  respondent  was  preju- 
diced by  any  of  the  alleged  irregularities  complained  of,  even 
if  he  could  raise  them  here. 

It  follows  that  the  judgment  of  the  court  below  must  be  re- 
versed. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  quash  the 
writ 
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Dai«£Y|  Respondent^  vs.  Chicago  &  Nobthwestesn  Rail- 
way Company,  Appellant. 

February  S — February  21, 191U 

Bailroada:  Ejection  of  trespasser  from  train:  Excessive  force:  Liabil- 
ity: Authority  of  baggageman:  Scope  of  employment:  Questions 
for  fury. 

1.  From  the  fact  that  a  seryant  is  Intrusted  with  the  charge  of  a  ye- 

hicle  for  certain  purposes  a  Jury  may  Infer  that  he  Is  authorized 
to  exclude  therefrom  trespassers  or  persons  endeayorlng  unlaw- 
fully to  use  the  yehlcle  for  other  purposes. 

2.  Although  the  authority  to  eject  trespassers  from  a  train  he  yested 

In  the  conductor,  yet  If  by  the  rules  the  baggageman  has  charge 
of  the  baggage  In  a  car  and  It  Is  his  duty  to  report  to  the  con- 
ductor the  presence  of  trespassers  on  said  car  and,  when  re- 
quested by  the  conductor,  to  aid  In  ejecting  them,  such  baggage- 
man may  be  found  by  the  Jury  to  have  been  acting  within  the 
scope  of  his  employment  In  endeavoring  to  eject  a  trespasser 
from  the  baggage  car  without  calling  upon  the  conductor. 

S.  If  In  such  case  the  baggageman  use  unnecessary  or  excessive  force 
his  employer  Is  liable. 

4.  Authority  given  to  a  conductor  to  eject  from  his  train  any  passen- 
ger who  refuses  to  produce  a  proper  ticket  or  pass  or  to  pay 
fare  includes  authority  to  eject  a  trespasser  who  makes  a  like 
refusal. 

£.  One  who  attempts  to  ride  on  a  train  without  ticket,  pass,  or  pay- 
ment is  ordinarily  a  trespasser. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
<»unty:  S.  D.  Hastings,  Judge.     Affirmed, 

"For  the  appellant  there  was  a  brief- by  William  0.  Wheeler 
and  Ralph  W,  Jachman,  and  oral  argument  by  Mr.  Jackman. 
They  cited,  besides  other  cases,  Bolin  v.  C,  St.  P,,  M.  &  0. 
R.  Co.  108  Wis.  333,  84  K  W.  446 ;  Winkler  v.  Fislier,  95 
Wis.  355,  70  N.  W.  477;  Boyce  v.  Wilbur  L.  Co.  119  Wis. 
«42,  97  N.  W.  563 ;  Nagle  v.  Hake,  123  Wis.  256, 101  N.  W. 
409 ;  Rylander  v.  Laursen,  124  Wis.  2, 102  K  W.  341. 

For  the  respondent  there  was  a  brief  by  Aylward,  Daviea, 
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Olhrich  <£  Hill,  and  oral  argument  by  M,  B.  Olbrich.  They 
cited  Schvltz  v.  La  Crosse  City  B.  Co.  133  Wis.  420,  113  N. 
W.  658,  and  other  cases. 

Timlin,  J.  In  this  case  the  defendant  appeals  from  a 
judgment  for  $1,600  and  costs  rendered  upon  a  special  ver- 
dict finding  that  defendant's  baggageman  caused  the  injury 
by  pushing  the  plaintiff  from  a  baggage  car  while  the  train 
was  moving;  that  the  baggageman  was  guilty  of  reckless  or 
wanton  conduct  in  so  doings  and  that  the  act  was  within  the 
scope  of  his  employment.  It  appeared  without  dispute  that 
the  plaintiff  was  injured  while  attempting  to  "steal  a  ride" 
on  the  front  platform  of  defendant's  baggage  car. 

It  is  claimed  that  there  is  no  evidence  to  support  the  find- 
ing that  the  baggageman  was  within  the  scope  of  his  employ- 
ment in  ejecting  the  plaintiff  from  the  baggage  car.  No 
written  rule  or  by-law  of  the  corporation  is  produced  relat- 
ing expressly  to  trespassers  on  defendant's  cars.  Written 
rules  are  in  evidence  to  the  effect  that  baggagemen  will  be 
held  responsible  for  any  damage  to,  loss,  or  miscarriage  of 
baggage  resulting  from  carelessness.  That  they  must  remain 
in  the  baggage  car  while  on  duty  unless  otherwise  instructed 
by  the  conductor,  and  not  leave  the  car  at  the  end  of  their 
run  until  all  baggage  is  delivered  to  the  station  agent  or 
station  baggageman.  Baggage-car  doors  must  be  securely 
locked  at  all  times,  and  no  person  except  those  in  the  perform- 
ance of  duty  may  enter,  the  baggage  car.  Another  rule  re- 
lates exclusively  to  disorderly  passengers,  and  still  another 
to  the  ejectment  of  passengers.  This  last  contains  the  fol- 
lowing: 

"In  all  cases,  on  the  refusal  of  any  passenger  to  produce  a 
proper  ticket  or  pass,  or  to  pay  the  fare,  the  conductor  shall 
cause  the  train  to  be  brought  to  a  full  stop  at  a  regular  open 
station,  require  sujch  person  to  leave  the  train,  and,  on  re- 
fusal, shall  remove  him  or  her  therefrom.  ...  A  sufficient 
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force  must  be  brought  into  requisition  to  overcome  resistance^ 
and  to  place  the  person  on  the  ground  without  inflicting  in- 
jury, the  law  being  that  conductors  may  command  employees 
or  any  of  the  passengers  to  assist  in  such  removaL" 

Authority  to  eject  a  passenger  who  refuses  to  produce  a 
proper  ticket  or  pass  or  pay  the  fare  would  certainly  include 
authority  to  eject  a  trespasser  who  made  like  refusal.  One 
who  attempts  to  ride  without  ticket,  pass,  or  payment  would 
ordinarily  be  a  trespasser.  The  plaintiff,  as  an  expert  hav- 
ing a  long  and  varied  experience  in  stealing  rides,  was  per- 
mitted to  testify  to  the  custom  and  practice  of  baggagemen 
when  they  find  a  trespasser  on  the  front  end  of  the  baggage 
car.  It  is  not  necessary  to  pass  upon  the  correctness  of  this 
ruling  because  the  defendant  does  not  desire  a  new  trial  of 
the  case.  We  shall  eliminate  this  item  of  evidence  in  our 
investigation.  One  McCoy,  who  had  been  in  the  employment 
of  the  defendant  as  locomotive  fireman  up  to  1895,  testified 
that  it  was  the  practice  and  custom  in  the  operation  of  that 
road  for  baggagemen  to  put  tramps  off  the  platform  of  the 
baggage  car.  Hyland,  an  expressman  who  worked  on  the 
same  road  up  to  about  ten  years  before  the  trial,  gave  like 
evidence ;  and  on  the  part  of  the  defendant,  Cannon,  the  con- 
ductor of  the  train  in  question,  testified  that  it  was  not  the 
practice  or  custom  of  baggagemen  to  eject  trespassers  from  the 
baggage  car ;  and  Whitney,  another  conductor,  and  other  em- 
ployees of  the  defendant  testified  that  it  was  not  the  custom 
for  baggagemen  on  the  Iforthwestem  road  to  eject  a  tres- 
passer found  on  the  head  end  of  the  baggage  car,  but  the  bag- 
gageman notifies  the  conductor  by  word  or  signal.  The  tres- 
passer is  invited  into  the  baggage  car  by  the  baggageman  and 
sent  back  to  the  smoker  and  reported  to  tlie  conductor. 

The  question  is  not  free  from  difficulty  and  was  ably  pre- 
sented. The  verdict  must  be  supported  if  at  all  undjer  the 
following  precedents : 

In  Bergman  v.  Hendrichson,  106  Wis.  434,  82  N.  W.  304, 
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a  servant  was  employed  as  bartender  and  engaged  in  such  du- 
ties. An  intoxicated  person  entered,  made  two  or  three  pur- 
chases of  liquor,  and  refused  to  pay.  The  barkeeper  as- 
saulted and  injured  him  and  he  brought  an  action  for 
-damages  against  the  employer.  It  was  ruled  that  if  this  as- 
sault was  committed  with  the  purpose  and  in  the  line  of  en- 
forcing payment  for  this  liquor  the  employer  would  be  liable. 

"It  was  his  [the  employee's]  method  of  performing  the 
duty  delegated  to  him,  and,  although  the  method  may  not 
have  been  either  expressly  authorized  or  even  contemplated, — 
nay,  although  it  may  have  been  expressly  prohibited, — ^yet 
the  master  is  liable  for  the  damages  caused  thereby,  provided 
he  has  intrusted  to  the  servant  the  duty  he  was  attempting  to 
perform." 

In  that  case  authority  to  collect  for  drinks  sold  to  guests 
or  customers  was  a  permissible  inference  by  the  jury  from  the 
fact  that  the  employee  was  charged  with  the  duty  of  making 
sales  and  in  charge  of  the  saloon. 

In  Johnston  v.  C,  St.  P.,  M.  &  0.  B.  Oo.  130  Wis.  492, 
110  N.  W.  424,  a  servant  employed  as  night  watchman  was 
■charged  with  the  duty  to  prevent  property  from  being  stolen 
and  see  that  cars  were  not  damaged.  A  general  agent  of  the 
-corporation  defendant  instructed  this  night  watchman  to  in- 
vestigate and  report  concerning  the  throwing  of  sticks  by  boys 
at  the  passenger  coaches  of  the  railway  company.  In  carry- 
ing out  these  orders  the  night  watchman  assaulted  and  im- 
prisoned the  plaintiff  with  a  view  of  endeavoring  to  ascertain 
who  committed  the  offense.     The  court  said : 

"It  is  conteQded  that  authority  to  investigate  does  not 
imply  authority  to  do  unlawful  acts  in  the  execution  of  such 
•duty,  and  that  when  Gallagher  imlawf ully  assaulted  and  im- 
prisoned the  plaintiff  he  was  not  within  the  scope  of  his  duty. 
But,  since  he  had  authority  to  investigate  and  was  thus  en- 
gaged, his  acts,  though  unlawful,  were  binding  upon  his  mas- 
ter.    A  master  is  liable  for  the  tortious  act  of  the  servant 


•.-^ 


21]  JANUARY  TERM,  1911.  253 

Daley  v.  Chicago  &  N.  W.  R  Co.  145  Wis.  249. 

done  in  the  scope  of  his  employment,  though  the  master  did 
not  sanction  it,  or  even  though  he  forbade  it.^^ 

In  Wilson  v.  Noonan,  27  Wis.  598,  it  was  held  that  the 
employer  was  responsible  for  libel  by  an  agent  where  the 
latter  was  employed  to  translate  written  productions  from  one 
language  to  another  and  publish  the  same  as  translated,  al- 
though the  translation  was  incorrect  and  the  particular  libel- 
ous words  in  the  foreign  language  were  unauthorized  by  the 
master. 

In  Schultz  V.  La  Crosse  City  B.  Co.  133  Wis.  420, 113  N- 
W.  658,  the  employer  was  held  liable  for  an  assault  and  bat- 
tery by  its  servant  upon  evidence  from  which  the  jury  was 
authorized  to  infer  that  the  servant  was  in  charge  of  a  car 
belonging  to  the  master  and  that  the  assault  was  for  the  pur- 
pose of  protecting  the  master's  property  from  trespass. 
Here  the  jury  was  permitted  to  infer  that  one  in  charge  of  a 
vehicle  is  or  may  be  authorized  to  exclude  from  such  vehicle 
trespassers  or  intruders,  and  the  inference  of  fact  is  in  accord 
with  common  sense  and  the  experience  of  mankind.  It 
would  be  most  strange  and  unusual  if  one  were  to  send  his 
servant  to  the  station  with  a  carriage  or  automobile,  or  to  the 
gravel  pit  for  a  load  of  gravel,  and  yet  the  servant  have  from 
his  charge  of  the  vehicle  no  authority  to  eject  intruders  who 
might  insist  upon  climbing  on  the  vehicle  and  riding  free. 

In  Evans  v.  Davidson,  53  Md.  245,  a  farm  hand  was  em- 
ployed to  do  general  farm  work.  While  engaged  in  culti- 
vating com  a  cow  broke  into  the  cornfield  from  an  adjoining 
farm.  Without  any  direction  to  that  effect  the  farm  hand 
undertook  to  drive  out  the  cow,  and  in  so  doing  struck  her 
with  a  stone  and  killed  her  in  the  field.  It  was  held  to  be  a 
question  of  fact  for  the  jury  whether  the  act  of  driving  out 
the  cow  was  within  the  scope  of  the  servant^s  employment 
under  such  circumstances.  It  was  considered  that  if  the 
servant  be  acting  at  the  time  in  the  course  of  his  master's 
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service  and  for  his  master's  benefit  within  the  scope  of  his 
employment,  then  his  act,  though  wrongful  or  negligent, 
should  be  treated  as  the  act  of  the  master  although  there  was 
no  express  command.     The  court  said : 

"What  is  embraced,  as  commonly  understood,  in  general 
farm  work?  In  the  very  nature  of  the  employment  there 
must  be  some  implied  authority  and  duties  belonging  to  it; 
and  this  as  well  for  the  protection  of  the  master  as  third  par- 
ties. If,  for  instance,  a  servant  thus  employed  should  see  a 
gate  open  or  a  panel  of  fence  down,  through  which  a  herd 
might  or  would  likely  enter  and  destroy  his  master's  grain, 
we  suppose  all  would  say,  that  it  would  be  the  positive  duty 
of  the  servant  to  close  the  gate  or  put  up  the  fence,  to  prevent 
the  destruction  of  the  grain;  and  if  he  should  pass  by  and 
wilfully  neglect  such  duty,  it  would  constitute  cause  and  a 
sufficient  justification  for  the  discharge  of  the  servant.  If 
that  be  so,  how  much  more  imperative  the  duty,  where,  as  in 
this  case,  in  the  absence  of  the  master,  the  servant  being  in 
the  field  at  work,  and  seeing  a  herd  of  cattle  break  into  the 
field,  and  in  the  act  of  destroying  com,  to  drive  out  the  cat- 
tle and  thus  to  save  the  com  from  destruction  ?" 

From  the  foregoing  precedents  it  is  easy  to  derive  a  rule 
that,  where  one  is  in  charge  of  his  master's  vehicle  with  the 
right  to  use  it  for  certain  purposes,  the  jury  may  infer  that 
it  is  within  the  scope  of  his  employment  to  expel  intruders  or 
trespassers  who  attempt  to  use  the  vehicle  for  other,  unlaw- 
ful, or  unauthorized  purposes.  But  where  there  are  several 
servants  the  master  may  select  which  of  these  he  will  put  in 
charge  or  upon  which  of  these  servants  he  will  confer  the  au- 
thority to  protect  the  property  against  trespassers.  This 
will  rebut  such  authority  on  the  part  of  other  servants  if 
nothing  else  appear.  This  appears  to  have  been  done  in 
the  instant  case,  but  still  leaving  with  the  baggageman  a  duty 
relating  to  trespassers  who  attempt  to  steal  a  ride  on  the 
baggage  car.  This  duty  did  not  include  the  ejection  of  the 
trespasser,  but  it  did  call  on  the  baggageman,  when  he  ob- 
served the  act  of  trespass,  to  give  information  to  the  con- 
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■ductor  and  thus  call  into  action  the  forces  provided  by  the 
master  for  the  humane  and  careful  ejection  of  the  trespasser, 
as  in  case  of  the  passenger  without  a  ticket  or  pass  who  re- 
fused to  pay  fare.  By  the  written  rule  the  baggageman  had 
the  further  duty  to  aid  the  conductor  in  ejecting  a  trespasser 
when  called  upon  by  the  former.  In  the  instant  case,  in- 
stead of  discharging  this  duty  in  the  manner  prescribed,  the 
baggageman  undertook  in  his  master's  interest  to  discharge  it 
by  the  short  cut  of  himself  expelling  the  trespasser  without 
-calling  the  conductor  or  waiting  for  his  orders.  Had  the 
baggageman  not  used  excessive  force  his  act  would  have  been 
legal.  But  from  these  regulations  of  his  employment  the 
jury  might  infer  that  his  act,  while  outside  the  express  au- 
thority conferred  upon  him,  was  yet  within  the  scope  of  his 
employment.  They  might  say  of  the  baggageman  as  was 
flaid  by  Justice  Dodge  in  Bergman  v,  HendricJcson,  106  Wis. 
434,  82  K  W.  304:  "It  was  his  method  of  performing  the 
duty  delegated  to  him." 

Having  observed  the  trespasser  he  should  have  called  the 
<X)nductor  and  left  the  latter  to  deal  with  him,  except  that  if 
required  by  the  conductor  he  must  assist  in  expulsion.  He 
<iid  not  call  the  conductor  nor  wait  for  his  orders,  but  under- 
took to  expel  the  trespasser  without  this  detail  of  procedure, 
and  in  so  doing,  as  found  by  the  jury,  used  excessive  and  un- 
necessary violence.  There  was  therefore  evidence  to  support 
the  verdict. 

Subordinate  questions  are  also  presented  by  the  appeal, 
but  we  have  not  considered  it  necessary  to  discuss  them  at 
length. 

By  the  Court. — Judgment  of  the  circuit  court  affirmed. 
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EuBHN^  Appellant,  vs.  Nero  and  Menominee  Riveb 
SuGAB  CoMFAirr,  Garnishee,  Respondents. 

February  4 — Fehruary  21, 1911, 

Appeal:  Defective  undertaking:  Amendment:  Justices*  courts:  Gar- 
nisliment:  Bale  of  goods  to  foreign  corporation:  When  title 
passes:  Property  in  transit  not  *Hn  the  handt^*  of  consignee, 

1«  An  undertaking  on  appeal,  defective  because  of  insufBclent  Justi- 
fication of  the  sureties,  may  be  amended  In  that  particular  after 
a  motion  to  dismiss  and  even  after  the  time  has  expired  within 
which  an  appeal  could  be  taken. 

2,  If  the  title  to  goods  sold  to  a  foreign  corporation  had  passed  at  the 
time  of  the  service  of  a  garnishee  summons  upon  the  purchaser, 
the  garnishment  proceeding  will  not  lie,  since  a  credit  held  in 
another  state  cannot  be  reached. 

8.  Under  a  contract  for  the  growing  of  beets  and  delivery  thereof  to 
a  sugar  factory,  providing  that  all  beets  testing  under  a  certain 
per  cent,  of  sugar  would  not  be  received  or  paid  for,  title  to  the 
beets  did  not  pass  until  after  they  were  tested. 

4.  Property  delivered  by  the  vendor  to  a  carrier  and  In  transit  at 
the  time  a  garnishee  summons  is  served  on  the  consignee,  even 
if  the  possession  of  the  carrier  is  technically  that  of  the  con- 
signee, is  not  "in  the  hands"  of  such  consignee  within  the  mean- 
ing  of  sec  8719,  Stats.  (1898),  relating  to  garnishment  in  Jus- 
tices' courts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano- 
county :  John  Goodi-and,  Circuit  Judge.     Affirmed. 

In  February,  1902,  plaintiff  commenced  an  action  of  re- 
plevin against  the  defendant  to  recover  a  cow.  During  the 
pendency  of  the  action  the  parties  stipulated  that  the  defend- 
ant might  retain  possession  of  the  animal  until  the  justice 
rendered  his  decision  in  the  action.  The  justice  found  in 
favor  of  the  plaintiff  and  entered  an  order  in  his  docket  re- 
quiring the  defendant  to  deliver  the  possession  of  the  cow  to- 
the  plaintiff  and  also  assessed  plaintiff's  damages  for  the 
wrongful  detention  of  the  animal  at  $25,  for  which  sum 
judgment  was  entered  with  costs.     The  defendant  never  com- 
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plied  with  the  order,  and  the  judgment  for  damages  and  costs 
has  not  been  paid.  An  execution  was  issued  on  the  judg- 
ment on  November  6,  1905,  and  the  officer  returned  that  he 
was  unable  to  find  any  property  out  of  which  the  same  might 
be  satisfied.  Such  execution  did  not  correctly  state  the 
amount  of  the  judgment  on  which  it  was  issued.  On  Novem- 
ber 7th  a  garnishee  summons  based  on  the  execution  was 
served  on  the  agent  of  the  Menominee  Biver  Sugar  Company, 
a  foreign  corporation.  That  company  first  answered  admit- 
ting liability  as  garnishee,  but  later  filed  an  amended  answer 
setting  forth  in  detail  the  transaction  between  it  and  the  de- 
fendant^  the  substance  of  which  was  as  follows:  On  March  22, 
1905,  the  defendant  and  the  garnishee  entered  into  a  contract 
whereby  the  defendant  agreed  to  plant  one  acre  of  land  to 
sugar  beets,  the  seed  to  be  furnished  by  the  garnishee.  The 
contract  provided  that  all  beets  raised  thereunder  should  be 
delivered  .to  the  garnishee  as  requested  after  October  1st  and 
that  they  should  be  delivered  to  the  company  on  board  cars 
on  Siding  No.  170,  and  there  weighed  and  tared  under  the 
direction  of  the  company's  representative.  The  company 
agreed  to  pay  the  freight  on  the  beets.  When  the  grower 
loaded  beets  at  a  point  where  there  were  no  wagon  scales  the 
beets  should  be  weighed  and  tared  at  the  company's  factory 
at  Menominee,  Michigan.  The  price  agreed  upon  was  $4.60 
per  ton.  The  contract  also  provided  that  "the  company  will 
not  accept  beets  grown  from  seed  not  furnished  by  them,  nor 
will  they  receive  or  pay  for  rotten  beets  nor  beets  testing 
under  ten  per  cent,  of  sugar."  The  defendant  produced  a 
carload  of  beets  under  this  contract  and  loaded  the  same  into 
a  car  on  November  4,  1905,  at  the  siding  specified.  The 
beets  arrived  at  Menominee,  Michigan,  on  November  12, 
1905.  How  they  were  routed  or  where  they  were  when  the 
garnishee  summons  was  served  does  not  appear.  Judgment 
was  rendered  in  the  action  dismissing  the  garnishee  proceed- 
ings. 

Vol.  145  — 17 
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jP.  Y.  King,  for  the  appellant 

For  the  respondents  tiiere  w.a8  a  brief  by  Olen  <&  Olen,  and 
oral  argument  hj  W.  A.  Olen. 

Babkes,  J.  The  respondent  moved  to  dismiss  the  appeal 
because  of  insufficient  justification  of  the  sureties  to  the  un- 
dertaking on  the  appeal.  After  the  moticoi  was  made  the 
appellant  amended  the  undertaking  so  as  to  conform  to  the 
statute.  The  correction  was  made  after  the  time  had  expired 
within  which  an  appeal  might  be  taken.  The  motion  pre- 
sents substantially  the  same  situation  as  was  before  the  court 
in  Ady  v.  Bamett,  142  Wis.  18,  124  K  W.  1061,  and  under 
the  ruling  of  that  case  the  motion  to  dismiss  must  be  denied. 

The  court  found  that  the  judgment  in  the  replevin  action 
was  void ;  that  the  execution  issued  thereon  was  void  even  if 
tlie  judgment  were  valid;  and  that  the  garnishee  had  no 
money  or  property  in  its  hands  belonging  to  the  defendant  at 
the  time  the  garnishee  summons  was  served.  It  is  unneces- 
sary to  pass  upon  the  first  two  grounds  upon  which  the  court 
based  its  decision,  although  it  might  not  be  out  of  place  to 
remark  that  under  the  later  decisions  of  this  court,  such  as 
Oiwms  V.  Searle,  186  Wis.  608,  118  N.  W.  202 ;  Cowles  v. 
NeUlsville,  137  Wis.  384,  119  K  W.  91 ;  and  Kremer  v. 
Avians,  141  Wis.  662,  124  N.  W.  1064,  the  judgment  and 
execution  were  held  void  on  technical  grounds  which  wotdd 
hardly  meet  our  approval. 

In  support  of  the  third  ground  upon  which  the  court  based 
its  decision,  it  is  urged  that  money  or  property  situated  out- 
side of  the  state  is  not  subject  to  garnishment,  and  it  was  so 
held  in  Bates  v.  G.,  M.  &  St  P.  B.  Co.  60  Wis.  296,  302,  19 
N.  W.  72,  and  in  Morawetz  v.  Sun  Ins.  Office,  96  Wis.  176, 
179,  71  N.  W.  109.  One  sufficient  reason  for  so  holding  is 
that  a  garnishment  is  to  all  intents  and  purposes  a  levy  on  the 
property  of  the  defendant  in  the  hands  of  the  garnishee,  and 
that  extraterritorial  effect  cannot  be  given  to  writs  and  proo-' 
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68868  of  this  character  issued  by  our  courts.  So  unless  this 
case  falls  without  the  rule  of  the  cases  referred  to  the  at- 
tempted  garnishment  was  nnavailing. 

We  can  conceive  of  but  one  ground  upon  which  the  gar- 
nishment proceeding  could  possibly  be  sustained.  The  beets 
were  loaded  in  a  car  on  November  4th  at  a  railroad  siding  in 
Shawano  county.  The  garnishee  summons  was  served  on 
November  7th  and  the  car  was  received  by  the  garnishee  on 
November  12th  at  Menominee,  Michigan.  We  do  not  think, 
under  the  terms  of  the  contract  between  the  defendant  and 
the  garnishee^  the  title  to  the  beets  passed  until  after  they 
were  tested.  If  it  did,  then  clearly  the  proceeding  would  not 
lie,  because  the  liability  of  the  garnishee  would  be  confined 
to  the  sum  of  money  due  or  to  become  due  for  the  beets,  and 
a  credit  held  in  a  foreign  state  could  not  be  reached.  If, 
however,  the  title  had  not  passed,  and  the  beets  were  delivered 
by  the  defendant  as  soon  as  they  were  loaded,  technically  it 
might  be  said  that  the  possession  of  the  carrier  was  the  pos- 
session of  the  garnishee  and  that  the  latter  had  property  in  its 
possession  belonging  to  the  defendant  within  the  state  of  Wis- 
consin. We  say  "might,"  because  the  evidence  does  not  dis- 
close where  the  beets  were  on  November  7th,  except  as  an  in- 
ference might  be  drawn  from  the  testimony  showing  the  date 
of  loading  and  the  time  they  were  received.  Drawing  the  in- 
ferences from  the  evidence  that  are  most  favorable  to  the 
plaintiff,  there  remains  to  be  considered  whetiier  the  posses- 
sion of  the  garnishee  was  sufficient  to  support  the  action 
against  it.  The  actual  physical  posses?  ion  was  in  the  car- 
rier,  who  was  a  bailee  for  hire.  To  hold  that  a  theoretical  or 
constructive  possession  of  this  character  would  support  a  gar- 
nishment would  place  litigants  in  anomalous  situations  and 
lead  to  confusion  and  injustice.  The  statute  fixing  the  lia- 
bility of  a  party  garnished  in  justice^s  court  (sec  3719,  Stats. 
1898)  is  ancient,  and  was  adopted  under  conditions  mate- 
rially different  from  those  which  now  exist  and  when  the 
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railroad  mileage  within  the  state  was  insignificant,  if  indeed 
there  was  any  at  aU.  Sec  3725,  Stats.  (1898),  requires  a 
manual  delivery  of  the  property  in  the  possession  of  the 
garnishee  to  the  justice,  when  the  garnishee  is  held  liable. 
If  the  garnishee  found  that  the  beets  did  not  comply  with  the 
contract  after  they  were  tested,  and  elected  to  reject  them 
for  that  reason,  do  the  statutes  cited  contemplate  that  it  must 
reship  the  beets  to  the  nearest  station  to  the  justice  and  un- 
load and  deliver  them  at  his  oflBce  ?  We  apprehend  that  many 
contracts  are  made  by  which  goods  are  delivered  to  the  pur- 
chaser on  board  cars,  with  the  right  to  inspect  and  reject  at 
destination  if  they  do  not  comply  with  the  contract  of  sale. 
If  service  could  be  made  on  the  vendee  while  the  goods  were 
in  transit,  at  a  place  distant  from  his  residence,  it  would  be 
unreasonable  to  say  that  he  must  return  the  goods  to  the  jus- 
tice before  whom  the  proceeding  is  pending  in  the  event  of 
his  refusing  to  accept  them  as  a  compliance  with  the  contract 
of  sale.  It  can  make  no  difference  in  the  case  before  us  that 
the  vendee  elected  to  accept  the  beets.  Its  liability,  if  any 
there  was,  was  dependent  on  whether  it  had  property  in  its 
possession  within  the  state  belonging  to  the  defendant  when 
the  garnishee  summons  was  served.  If  it  had  any  such  prop- 
erty it  consisted  of  beets.  If  the  garnishee  could  not  be 
obliged  to  turn  over  the  beets  in  case  it  elected  not  to  use  them, 
then  it  could  not  be  held  for  their  value  if  it  elected  to  keep 
and  pay  for  them.  The  statute  (sec  3719,  Stats.  1898) 
makes  the  garnishee  liable  for  the  property  "in  his  hands  be- 
longing to  the  defendant.'^  We  do  not  think  that  property 
delivered  to  a  carrier,  and  in  transit  when  a  garnishee  sum- 
mons is  served,  is  "in  the  hands"  of  the  consignee  within  the 
meaning  of  this  statute.  It  seems  to  contemplate  actual  man- 
ual possession. 

By  the  Court. — Judgment  aflSrmed. 
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Newton,  Appellant,  vs.  Newton,  Respondent. 

February  i — February  21, 1911, 
Alimony:  Discretion:  Reduction  of  amount:  Appeal:  Review. 

1.  The  decision  of  the  trial  court  in  the  allowance  of  alimony  will 

not  be  disturbed  on  appeal  unless  manifestly  unjust. 

2.  Reduction  of  alimony  in  this  case  from  the  original  allowance  of 

$23  per  month  to  |18  per  month  is  held,  upon  the  proof,  not  an 
abuse  of  discretion  or  manifestly  unjust 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county :  John  Goodlawd,  Circuit  Judge.     Affirmed, 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  E.  MaJLone.  He  cited  Bacon  v.  Bacon,  43  Wis.  197,  208  i 
Palica  V.  Palica,  114  Wis.  236,  240;  14  Cyc.  786;  amiih  v. 
Smith,  139  Mich.  133;  Staie  ex  rel.  Brown  v.  Brown,  31 
Wash.  397,  62  L.  R  A.  974. 

For  the  respondent  there  was  a  brief  by  Oiles  Putnam,  at- 
torney, and  Rubin  <&  Lehr  and  Horace  B.  Wdlmsley,  of  coun- 
sel, and  oral  argument  by  Mr.  Walmsley. 

ViNjE,  J.  On  the  8th  day  of  August,  1908,  a  judgment 
of  divorce  was  granted  to  the  plaintiff  from  the  defendant, 
wherein,  pursuant  to  a  stipulation  between  the  parties,  it  was 
adjudged  that  the  defendant  should  pay  the  sum  of  $23  per 
month  to  plaintiff  for  her  support  and  that  of  their  infant 
child,  about  five  years  of  age.  She  was  also  given  the  house- 
hold furniture.  At  the  time  of  the  divorce  the  defendant, 
who  was  a  railroad  conductor,  was  earning  from  $100  to  $150 
per  month.  Afterward  the  defendant  obtained  an  order  to 
show  cause  why  the  provision  in  the  judgment  relating  to  ali- 
mony should  not  be  modified  by  requiring  a  less  sum  to  be 
paid.  The  defendant,  in  the  affidavit  upon  which  the  motion 
was  based,  alleged  that  he  remarried ;  that  he  owned  no  prop- 
erty whatever;  that  he  was  thirty-five  years  old,  a  railroad 
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conductor,  and  had  not  for  the  last  two  years  earned  to  ex- 
ceed $97  per  month ;  that  he  had  to  contribute  to  the  support 
of  his  aged  mother;  and  that^  owing  to  the  increased  cost  of 
living  and  the  decrease  in  his  earning  capacity,  the  payment 
of  the  monthly  sum  of  $23  was  excessiva  In  opposition  to 
this  affidavit  plaintiff  alleged  that  her  cost  of  living  had  in- 
creased; that  she  did  not  earn  to  exceed  $8  per  month  as  a 
seamstress,  which  was  the  vocation  she  followed;  that  she 
had  incurred  some  expense  to  collect  unpaid  delinquent  ali- 
mony; that  she  was  thirty  years  old,  but  had  been  troubled 
somewhat  by  weak  eyes  which  interfered  greatly  with*  her 
ability  to  sew;  that  the  value  of  the  household  furniture  over 
and  above  the  incumbrance  thereon  did  not  exceed  $200. 
She  alleged  further,  upon  information  and  belief,  that  the  de- 
fendant was  earning  a  sum  exceeding  $150  per  month,  and 
prayed  that  the  amount  of  alimony  be  increased  to  $30  per 
month. 

Upon  substantially  this  proof  the  court  entered  an  order 
modifying  the  allowance  of  alimony  from  $23  per  month  to 
$18  per  month,  and  we  are  asked  to  reverse  it.  The  amount 
to  be  allowed  was  a  matter  within  the  soxmd  discretion  of  the 
trial  court;  and  we  cannot  set  aside  the  order  unless  there  was 
an  abuse  of  such  discretion.  The  decision  of  the  trial  court 
in  the  allowance  of  alimony  will  not  be  disturbed  unless  mani- 
festly unjust  Hooper  v.  Hooper,  102  Wis.  598,  600,  78  K 
W.  753 ;  Vm  Trott  v.  Van  Trott,  118  Wis.  29,  94  N.  W. 
798.  XVe  are  unable  to  say  that  there  was  any  abuse  of  dis- 
cretion or  that  the  allowance  made  was  manifestly  unjust, 
and  the  order  must  therefore  be  affirmed. 

By  the  Court — Order  affirmed. 
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ALLssf,  Respondent,  vs.  Chicago  &  Nobthwesteen  Rail- 
way Company,  Appellant. 

February  | — February  21, 1911, 

Railroads:  Fires  negligently  set:  Cambuatihlea  on  right  of  way:  De- 
fective engine:  Questions  for  jury:  Evidence:  Measure  of  dam- 
ages: Value  of  property  destroyed:  Purchase  price:  Witnesses: 
Credibility:  False  testimony. 

1«  Whether  or  not  a  fire  which  destroyed  plaintlfTs  sawmill  was 
caused  hy  negligence  of  the  defendant  railway  company  In  per- 
mitting its  right  of  way  to  hecome  incumbered  with  dry  grass 
and  other  combustible  material,  which  took  fire  from  a  passing 
engine,  is  held  upon  the  evidence  to  have  been  a  question  for 
the  jury. 

2.  Evidence  that  on  previous  occasions  the  engine  of  a  freight  train 
had  thrown  sparks  or  coals  upon  the  right  of  way  was  not  evi- 
dence that  the  engine  of  such  train  threw  sparks  on  the  day  in 
question,  in  the  absence  of  any  showing  that  it  was  the  same 
engine. 
'  8.  The  value  which  measures  the  damages  recoverable  for  wrongful 
destruction  of  property  is  the  reasonable  or  market  value,  which 
means  simply  that  reasonable  sum  which  the  property  would 
probably  bring  on  a  fair  sale  by  a  man  willing  but  not  obliged 
to  sell  to  a  man  willing  but  not  obliged  to  purchase. 

4.  In  the  case  of  property  not  frequently  bought  or  sold,  for  which 
there  may  be  said  to  be  no  market,  the  rules  governing  the  ad- 
mission of  evidence  of  value  are  somewhat  elastic,  and  some- 
thing must  be  left  to  the  discretion  of  the  trial  judge. 

6.  In  such  a  case  the  price  paid  for  the  property  may  be  shown  if 
the  purchase  was  made  shortly  before  the  loss;  but  where,  as 
in  this  case,  it  appears  that  the  greater  part  of  the  property  had 
been  purchased  four  years  before  and  had  been  through  one  fire, 
evidence  of  the  purchase  price  is  not  admissible. 

6.  False  testimony  given  by  a  witness  as  to  a  material  fact  must 
have  been  wilfully  false  in  order  to  justify  rejection  of  his  other 
testimony  not  corroborated  by  credible  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Florence 
county :  John  Goodland,  Circuit  Judge,     Reversed. 
William  0.  Wheeler,  for  the  appellant. 
W,  B.  Quinlan,  for  the  respondent. 


I 
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WiNSLOw,  C.  J.  The  plaintiff  sued  for  the  value  of  a 
portable  sawmill  and  appurtenances  which  on  September  21, 
1908,  were  destroyed  by  a  fire  alleged  to  have  been  negligently 
set  by  the  defendant  There  was  a  general  verdict  for  the 
plaintiff,  assessing  his  damages  at  $2,000,  and  from  judg- 
ment thereon  the  defendant  appeals. 

There  were  two  grounds  of  negligence  alleged:  first,  that 
the  right  of  way  was  allowed  to  become  incumbered  with  dry 
grass  and  other  combustible  material  which  took  fire  from  a 
passing  engine;  and,  second,  that  the  engine  itself  had  no 
proper  appliances  for  preventing  the  escape  of  sparks. 

The  contention  is  made  that  there  was  no  suBScient  evidence 
to  go  to  the  jury  in  support  of  either  ground  of  negligence. 

The  evidence  shows  that  the  railroad  track  at  the  point  in 
question  is  straight  and  runs  nearly  east  and  west>  but  some- 
what north  of  west  The  plaintiff's  sawmill  outfit  was  lo- 
cated on  the  bank  of  a  small  lake  on  premises  immediately 
south  of  the  right  of  way,  and  was  unoccupied  at  the  time  of 
the  fire.  There  is  a  steep  up-grade  as  the  track  goes  west- 
ward. A  witness  who  lives  about  a  mile  west  of  the  mill 
testified  that  a  few  minutes  after  the  passage  to  the  west  of 
the  regular  way  freight  train,  at  about  1  o'clock  on  the  day  of 
the  fire,  he  looked  from  his  place  down  the  track  to  the  east  and 
saw  a  fire  starting  in  the  vicinity  of  the  mill  which  seemed 
to  be  on  the  right  of  way,  and  that  in  about  an  hour  and  a 
half  he  saw  thick  smoke  which  appeared  to  be  over  the  lake. 
There  was  testimony  also  that  the  wind  was  in  the  northwest 
on  the  afternoon  in  question.  There  was  also  evidence  by 
the  plaintiff  himself  that  he  examined  the  surrounding  terri- 
tory on  the  following  day  and  found  no  traces  of  fire  leading 
to  the  property  except  from  the  northwest,  and  there  he  found 
the  surface  of  the  ground  burnt  over  from  a  point  inside  of 
the  right  of  way  and  adjoining  the  track  without  interruption 
in  a  southeasterly  direction  down  to  the  place  where  the  mill 
was  situated.     While  the  evidence  was  somewhat  meager  on 
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the  question  we  are  unable  to  say  that  there  was  no  evidence 
to  go  to  the  jury. 

On  the  second  question,  however,  we  think  the  appellant's 
contention  must  be  sustained.  Two  witnesses  gave  evidence 
to  the  effect  that  previous  to  the  day  in  question  they  had  sev- 
eral times  seen  large  sparks  or  coals  on  the  right  of  way  after 
the  passage  of  the  way  freight  train  in  question,  but  both  wit- 
nesses testified  that  they  could  not  identify  the  locomotive 
and  were  unable  to  say  that  the  locomotive  which  hauled  the 
train  on  the  day  in  question  was  the  same  which  had  hauled 
the  train  on  the  days  when  they  saw  the  coals.  There  was  no 
other  evidence  on  the  point  If  negligent  construction  or  re- 
pair of  an  engine  is  proposed  to  be  shown  by  the  fact  that 
large  coals  were  thrown,  it  is  of  course  a  sine  qua  non  that 
there  be  evidence  identifying  the  engine  which  is  alleged  to 
be  out  of  repair  with  the  engine  which  threw  the  sparks. 
Proof  that  one  engine  threw  sparks  on  one  occasion  is  not 
proof  that  another  engine  threw  sparks  on  an  entirely  differ- 
ent occasion. 

The  jury  found  the  value  of  the  property  destroyed  to  have 
been  $2,000.  The  only  evidence  on  the  subject,  except  as  to 
some  minor  items  of  lumber,  etc.,  on  hand,  was  the  evidence 
of  the  plaintiff,  who  gave  a  list  of  the  items  of  property  de- 
stroyed with  the  amounts  which  he  paid  for  the  articles  when 
they  were  new.  The  sums  on  this  list  aggregated  $2,478. 
The  machinery  had  been  in  use  four  years.  The  engine  and 
boiler  were  not  new  when  bought,  and  they  had  been  through 
one  fire,  together  with  the  iron  work,  the  carriage,  husk,  and 
shafting.  The  mill  had  not  been  running  for  more  than  a 
year. 

•  It  is  very  evident  to  our  minds  that  the  value  fixed  by  the 
jury  is  excessive  and  that  the  jury  had  no  evidence  before 
them  upon  which  any  satisfactory  estimate  of  value  could  be 
made.  The  value  which  the  law  gives  is  reasonable  value,  or, 
as  it  is  sometimes  called,  market  value.     This  does  not  mean 
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that  there  must  be  a  market  at  hand  where  the  property  could 
be  presently  taken  and  sold^  but  simply  that  reasonable  sum 
which  the  property  would  bring  on  a  fair  sale  when  sold  by  a 
man  willing  but  not  obliged  to  sell  to  a  man  willing  but  not 
obliged  to  buy.  This  is  doubtless  diflScult  to  ascertain  with 
regard  to  property  of  the  character  of  the  property  in  ques- 
tion, i.  e.  property  not  frequently  bought  or  sold,  situated  at 
a  considerable  distance  from  any  city  or  town.  Where  the 
question  concerns  staple  commodities  or  property  for  whidi 
there  is  a  regular  and  constant  demand,  the  market  price  at 
the  place  where  it  was  situated  when  destroyed  is  ordinarily 
the  proper  and  perhaps  the  exclusive  measure  of  the  value. 
But  where  there  is  no  such  market,  then  the  market  price  at 
other  places,  with  the  cost  of  transportation  or  other  facts 
which  will  enable  the  jury  to  form  a  judgment  as  to  the  value 
at  the  place  in  question,  may  be  given.  In  case  of  property 
for  which  there  is  no  market  even  at  other  places  the  testi- 
mony is  allowed  to  take  a  yet  wider  range,  and  other  sales  of 
similar  property  under  similar  circumstances  at  or  near  the 
date  may  be  shown,  and  doubtless  opinions  as  to  the  reason- 
able value  by  witnesses  who  have  had  experience  in  buying 
and  selling  such  property  may  be  given  in  evidence.  The 
price  paid  for  the  property  may  in  such  cases  doubtless  be 
properly  admitted  if  the  purchase  was  made  shortly  before 
the  loss.  2  Sutherland,  Damages  (3d  ed.)  §  445  et  seq. 
The  rules  are  somewhat  elastic  in  this  later  class  of  cases  and 
necessarily  something  must  be  left  to  the  discretion  of  the 
trial  judge.  But  in  a  case  where  it  appears  that  the  greater 
portion  of  the  property  had  been  purchased  four  years  before 
and  had  been  through  one  fire,  we  cannot  consider  evidence 
of  the  purchase  price  as  properly  admissible. 

We  call  attention  to  an  injaccurate  expression  in  the  charge 
which,  while  not  excepted  to,  should  be  guarded  against  upon 
another  trial.  The  court  charged  that  if  the  jury  found  that 
any  witness  had  testified  falsely  to  any  material  fact  his  en- 
tire testimony,  except  such  part  as  was  corroborated  by  other 
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credible  evidence,  might  be  rejected.  The  rule  does  not  go  so 
far  as  this.  The  witness  must  have  wilfully  given  false  tes- 
timony as  to  some  material  fact  in  order  to  justify  the  rejec- 
tion of  his  other  evidence. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 

Babnes,  J.^  took  no  part 


St.  Oroex  Consoi-idated  Coppeb  Company,  Respondent,  V8» 
Musseb-Sauntby  Land,  Loooing  &  Manufactueino 
Company  and  another,  Appellants. 

February  4 — February  2J,  1 9(1, 

Nuitancee:  Abatement:  Pleading:  Sufllciency  of  complaint:  AUeginfr 

otonership  of  land. 

1.  Sec  8180,  Stats.  (1898),  relating  to  actions  to  recover  damages 

for  and  to  abate  private  nuisances.  Is  substantially  a  declara- 
tion of  the  unwritten  law,  with  added  features  and  simplifica- 
tion of  procedure. 

2.  Upon  a  demurrer  to  the  complaint  It  Is  Immaterial  whether  the 

pleader  Intended  to  state  a  cause  of  action  In  equity  or  one  at 
law,  the  sole  question  being  whether  sufficient  facts  are  stated 
to  entitle  plaintiff  to  some  relief  against  defendant  within  the 
competency  of  the  court  to  grant 

3.  In  an  action  to  recover  damages  for  Injury  to  lands  through  the 

flooding  thereof  by  means  of  a  dam  and  to  abate  the  nuisance, 
a  complaint  alleging  plaintiff's  present  ownership  of  the  lands 
and  that  by  the  operation  of  the  dam  during  the  past  three  years 
he  has  suffered  damage,  Is  held  to  allege  Inferentlally  his  own- 
ership during  the  period  In  question  and  to  be  sufficient  In  that 
particular,  though  not  expressly  alleging  such  ownership. 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vin je,  Circuit  Judge.     Affirmed, 

Action  to  recover  damages  caused  by  unlawful  flooding  of 
plaintiff's  lands. 
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Plaintiff,  in  form,  stated  several  causes  of  action  relating 
to  as  many  alleged  unlawful  dams.  One  claim  is  an  exact 
type  of  all.     It  may  be  thus  briefly  stated : 

The  defendant  Mtisser-Sauntry  Land,  Logging  <6  Manufac- 
turing Company,  without  legislative  authority,  constructed  a 
dam  across  a  navigable  stream  in  this  state  (specifying  the 
stream),  and  is  now  the  owner  thereof.  Defendant  8t  Croix 
Timber  Company  has  operated  such  dam  for  more  than  three 
years  and,  in  concert  with  its  codefendant,  threatens  to  and 
will  continue  to  do  as  heretofore,  unless  prevented  by  judicial 
restraint  The  dam  is  maintained  and  operated  for  control- 
ling the  flow  of  the  stream  by  accumulating  a  large  quantity 
of  water  and  then  opening  the  gates  and  emptying  the  pond. 
The  result  is  that  when  the  volume  of  water  is  augmented 
above  the  dam  aa  aforesaid  it  overflows  the  banks  of  the 
stream  onto  lands  owned  by  plaintiff,  specifying  the  same, 
<!arrying  debris  thereon  to  its  damage;  and  when  the  flow  of 
water  below  the  dam  is  augmented  as  aforesaid,  it  overflows 
the  banks  onto  lands  owned  by  plaintiff,  specifying  the  same, 
depositing  dibris  thereon,  to  its  damage.  By  reason  of  the 
interferences  with  plaintiff's  property,  as  stated,  it  has  suf- 
fered damages  in  the  sum  of  $1,000.  The  existence  and  op- 
eration of  the  dam  is  a  nuisance. 

Judgment  was  demanded  for  the  several  claims,  an  abate- 
ment of  the  alleged  nuisances,  and  a  temporary  restraining 
order. 

Defendants  sef)arately  demurred  to  the  complaint,  first,  for 
insufficiency ;  second,  for  improperly  uniting  causes  of  action. 

The  demurrers  were  overruled. 

For  the  appellants  there  was  a  brief  by  Luse,  Powell  <fe 
Luse,  and  oral  argument  by  0.  Z,  Luse. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Crovmhart  &  Foley. 

Marshalx,  J.  Counsel  for  appellants  assume  that  whether 
the  facts  stated  in  the  complaint  constitute  a  cause  of  action 
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against  either  defendant  must  be  tested  by  see.  3180,  Stats. 
(1898),  and  then  argue  that  such  facts  do  not  answer  the 
calls  of  such  section  for  an  action  at  law  or  a  suit  in  equity. 
Without  conceding  that  the  statute  is  exclusive  we  may  well 
say  that  it  is  substantially  a  declaration  of  the  unwritten  law 
with  added  features  and  simplification  of  procedure. 

The  first  suggestion  is  that  there  is  uncertainty  in  the  com- 
plaint as  to  whether  the  pleader  intended  to  state  a  cause  of 
action  in  equity  or  one  at  law.  That,  of  course,  is  not  ma- 
terial The  sole  question  on  a  demurrer  for  insufficiency  is. 
Does  the  pleading  state  facts  sufficient  to  entitle  the  plaintiff 
to  some  judicial  relief  against  the  adverse  party  within  the 
competency  of  the  court  to  grant?  In  case  of  the  purpose 
being  to  state  a  cause  of  action  of  one  kind  for  which  the  facts 
related  are  insufficient  though  good  for  some  other  kind,  and 
regardless  of  whether  the  prayer  is  appropriate  to  the  latter, 
the  complaint  will  nevertheless  be  proof  against  a  general 
demurrer.  Such  is  the  broad  spirit  of  the  Code  constructed 
to  aid  in  administering  justice  with  as  much  simplicity,  cer- 
tainty, economy,  expedition,  and  with  as  little  of  penalizing 
of  litigants  for  mistakes  or  negligence  or  ignorance  of  coun- 
sel, as  practicable.  However,  very  little,  if  anything,  of  the 
saving  grace  of  the  statute  is  necessary  to  sustain  the  pleading 
under  consideration,  as  we  shall  see.  It  is  brief,  concise, 
and  free  from  every  feature  of  side-stepping  from  the  mere 
statement  of  facts  required  by  the  Code. 

It  is  argued  that  the  complaint  is  not  good  for  legal  relief 
under  sec  3180,  Stats.  (1898),  because  it  does  not  state,  as 
to  either  cause  of  action,  ownership  of  the  land  in  respond- 
ent, except  presently;  does  not  allege  that  it  was  owner  for 
any  part  of  the  period  of  three  years  during  which  the  dam- 
ages sought  to  be  recovered  are  said  to  have  occurred.  It  is 
considered  otherwise.  True,  there  is  no  express  allegation 
in  respect  to  the  matter.  It  were  better  that  there  were  one, 
but  absence  thereof  is  not  vital.  If  ownership  during  the 
period  the  wrongs  are  said  to  have  been  done  is  alleged  by 
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reasonable  inference^  that  is  sufficient  on  a  general  demur- 
rer. 

The  allegation,  "that  by  reason  of  the  use  and  operation  of 
said  dam  as  aforesaid  during  the  past  three  years,  the  plaint- 
iff has  suffered  damage/'  etc,  which  is  found  in  each  cause 
of  action,  is  reaaonably  pregnant  with  the  assertion  that  dur- 
ing such  three  years  plaintifP  was  in  a  situation  with  refer- 
ence to  the  property  to  be  thus  damaged,  in  that  he  was  the 
owner  thereof.  Looking  at  the  allegation  in  the  light  of  the 
pleading,  as  a  whole^  ownership  of  the  land  during  the  vital 
period  is  inferentially  alleged. 

It  is  suggested  that  the  complaint  does  not  state  an  equi- 
table cause  of  action  because  it  does  not  allege  that  the  injury 
is  irreparable,  or  the  existence  of  circumstances  within  the 
calls  of  sec.  3180,  Stats.  (1898).  In  view  of  the  foregoing 
such  suggestion  might  be  left  undecided,  but  we  will  say  in 
passing  that  no  difficulty  is  perceived  in  respect  to  it.  The 
section  provides  for  use  of  the  equitable  remedy  either  in  case 
the  nuisance  "may  work  an  irreparable  injury,  interminable 
litigation,  a  multiplicity  of  actions,  or  either,  or  the  injury  is 
continuous  and  constantly  recurring,  or  there  is  not  an  ade- 
quate remedy  at  law,  or  the  injury  is  not  susceptible  of  ade- 
quate compensation  in  damages  at  law.''  No  argument  seems 
necessary  to  point  out  that  the  facts  alleged  satisfy  several  of 
such  essentials,  either  one  of  which  is  sufficient.  In  the  very 
nature  of  things,  the  conduct  complained  of  as  threatened,  in 
the  light  of  the  wrongs  alleged,  may  occur  and  cause  "inter- 
minable litigation  or  a  multiplicity  of  actions"  "or  the  in- 
jury be  continuous  or  constantly  recurring." 

Some  other  suggestions  are  made  in  the  briefs  of  counsel 
for  appellants,  all  of  which  have  received  due  consideration. 
Such  other  matters,  however,  do  not  appeal  to  us  as  being  of 
sufficient  moment  to  merit  more  than  a  passing  notion 

By  the  Court. — The  order  is  affirmed. 

ViNJB,  J.,  took  no  part 
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Bbuheim,  Appellant,  vs.  Stiiattow,  Respondent 

February  Jh-Fetruary  21,  1911. 

Pleading:  Complaint:  Construction:  Trespass  or  conversiont  Surplus- 
age: Amendment  changing  cause  of  action. 

V  A  complaint  alleged  trespam  by  defendant  npon  plalntlfTB  land 
in  Minnesota,  wilful  and  wrongful  cutting  of  timber  thereon, 
and  wrongful  conversion  of  the  same.  It  also  alleged  value  of 
the  timber  converted,  set  up  a  Minnesota  statute  giving  treble 
damages  for  a  wilful  trespass,  and  demanded  judgment  for  the 
actual  damages  and  also  for  treble  damages.  Held  that,  regard- 
less of  the  pleader's  intention,  a  cause  of  action  for  conversion 
was  sufficiently  stated,  and  that  the  court  should  have  treated 
as  surplusage  the  allegations  respecting  a  trespass  of  which  it 
had  no  jurisdiction. 

2.  It  was  within  the  power  of  the  court  to  allow  such  a  complaint 
to  be  amended  by  setting  out  the  conversion  more  definitely, 
even  if  the  cause  of  action  were  thereby  changed  from  trespass 
to  conversion. 
Babnbs,  J.,  dissents. 

Appkat.  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vin je,  Circuit  Judge.     Affirmed. 

This  action  waa  brought  to  recover  for  timber  cut  on  land 
in  Minnesota  and  for  treble  damages  under  the  Minnesota 
statute.  The  court  sustained  an  objection  to  any  evidence 
under  the  complaint,  and  denied  a  motion  to  amend  the  com- 
plaint by  increasing  the  ad  damnum  clause  and  pleading  the 
common  law  of  Minnesota  as  to  measure  of  damages  in  ac- 
tions for  conversion  and  to  withdraw  allegations  as  to  treble 
damages.  The  court  denied  motion  to  amend  for  want  of 
power  and  ordered  judgment  dismissing  the  action.  Judg- 
ment was  entered  accordingly  dismissing  the  action  with 
<50sts,  from  which  this  appeal  was  taken. 

Victor  lAfdey,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Luse,  Powell  & 
Inise,  and  oral  argument  by  C.  Z.  Luse^ 
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EIebwin^  J.  The  complaint  in  this  action  stated  that  the 
plaintiff  was  the  owner  of  certain  lands  in  Minnesota  and 
that  between  November,  1903,  and  March,  1904,  the  defend- 
ant unlawfully  and  wrongfully  entered  upon  said  land  and 
without  authority  wilfully  and  wrongfully  cut  standing  live 
timber  growing  thereon  and  wilfully  and  wrongfully  took  and 
carried  the  same  away  and  converted  the  same  to  his  own  use,, 
to  the  great  injury  and  damage  of  the  plaintiff,  and  further 
alleged  the  value  of  said  timber  converted,  and  demanded 
judgment  for  that  amount  and  also  treble  said  amount  as 
damages  under  the  Minnesota  statutes.  The  complaint  also- 
contains  allegations  setting  up  the  statutes  of  Minnesota  re- 
specting wilful  trespass  and  single  and  treble  damages.  The 
defendant  answered  admitting  that  the  Minnesota  statutes 
set  up  in  the  complaint  were  in  full  force  and  effect  in  the 
state  of  Minnesota  as  alleged  in  the  complaint,  and  denied 
every  other  allegation  of  the  complaint. 

The  court  below  sustained  an  objection  to  any  evidence 
under  the  complaint  for  the  reason  that  it  was  a  complaint  in 
trespass  upon  lands  in  Minnesota,  therefore  the  court  had  no 
jurisdiction  of  the  action,  and  denied  the  application  of  the- 
plaintiff  to  amend  the  complaint  on  the  ground  that  it  had 
no  power  or  jurisdiction  to  allow  such  amendment,  for  the- 
reason  that,  the  cause  of  action  being  one  in  trespass,  the  com- 
plaint could  not  be  amended  so  as  to  set  up  a  cause  of  action 
for  conversion  of  the  timber  cut. 

We  think  the  court  below  erred  in  both  particulars.  In 
the  first  place  there  were  sufficient  allegations  in  the  com- 
plaint  to  make  a  good  cause  of  HCtion''iti  conversion,  and  Tzhgt 
tlie  Idea  of  the  pleader  was  when  he  drew  the  complaint  w|is 
immaterial.  If  the  allegations  were  sufficient  to  constitute 
a  cause  of  action  in  conversion  the  plaintiff  was  entitled  to 
have  it  treated  as  such  by  the  court,  and  the  fact  that  the  court 
had  no  jurisdiction  of  the  action  of  trespass  upon  the  land  in 
another  state  rendered  the  allegations  respecting  a  cause  of 
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action  in  trespass  merely  surplusage^  -^^^  Acre  beiBg  auflS.- 
QijSXit  allegations  ..aside  from  these  to  make  the  complaint  one 
in  conversion,  it  should  have  been  so  treated  by  the  court. 
Sw^Tv.  J arriesTZU'  Wis.  540,  Y  N.  W.  656;  Bieri  v.  Fonger, 
189  Wis.  160,  120  N.  W.  862 ;  Morse  v.  Oilman,  16  Wis. 
604;  Manning  v.  School  Dist.  124  Wis.  84,  102  K  W.  356; 
Franey  v.  Warner,  96  Wis.  222,  71  N.  W.  81 ;  Emerson  v. 
Nash,  124  Wis.  369,  102  N.  W.  921.  Doubtless  the  com- 
plaint as  originally  drawn  would  have  been  subject  to  a  mo- 
tion to  make  more  definite  and  certain  or  to  strike  out  the 
surplus  allegations,  but  no  such  motion  was  made  and  defend- 
ant answered  on  the  merits.  Hagenah  v.  Oeffert,  73  Wis. 
636,  41  K  W.  967;  Phillips  v.  Carver,  99  Wis.  561,  76  N. 
W.  432. 

Bespondent  relies  upon  Joseph  Dessert  L.  Go.  v.  Wadleigh, 
103  Wis.  318,  79  K  W.  237.  It  will  be  observed,  however, 
that  was  an  action  brought  for  trespass  upon  land  in  Wiscon- 
sin, which  action  the  court  had  jurisdiction  of.  Moreover 
the  strict  rule  laid  down  there  has  not  been  followed  by  this 
courts     In  Bieri  v.  Fonger,  supra,  the  court  said  (page  166)  : 

"In  the  light  of  the  very  liberal  rules  for  testing  the  suffi- 
ciency of  pleadings  and  proceedings  which  have  been  declared 
in  recent  years  and  the  progressive  tendency  to  broaden  the 
judicial  vision  as  to  the  scope  of  sec  2829,  Stats,  (1898), 
aforesaid,  the  criticism  in  Joseph  Dessert  L.  Co,  v*  Wad- 
leigh, supra,  would  hardly  be  made  today.  The  general 
spirit  of  the  decision  as  regards  essentiality  of  technical  ac- 
curacy in  pleadings  and  necessity  for  a  party  to  stand  or  fall, 
under  all  circumstances,  by  the  particular  cause  of  action  he 
intended  to  plead,  is  not  in  strict  harmony  with  the  later-day 
expressions  and  decisions." 

It  was  also  within  the  power  of  the  court  to  allow  the 
amendment  which  plaintiff  asked,  setting  out  the  conversion 
more  definitely.  The  cause  of  action  set  up  in  the  complaint 
was  a  tort  action,  whether  for  trespass  or  conversion,  and  the 
power  of  the  court  to  change  from  a  cause  of  action  in  tres- 
VoL.  145—18 
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pass  to  one  in  conversion,  we  think  is  clear.  It  follows  that 
the  court  erred  in  sustaining  the  objection  to  any  evidence 
under  the  complaint  and  also  in  refusing  the  amendment. 

By  the  Court, — The  judgment  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Babnbs,  J.  (dissenting).  The  main  purpose  of  a  com- 
plaint in  an  action  is  to  advise  the  defendant  of  the  nature  of 
the  cause  of  action  against  him.  In  an  action  for  trespass 
for  cutting  timber,  where  the  trespasser  reduces  the  logs  to 
possession  and  converts  the  same  to  his  own  use,  it  is  entirely 
appropriate  to  allege  in  a  complaint  in  an  action  brought  to 
recover  damages  for  the  trespass  that  the  trespasser  has  so 
converted  the  timber,  because  under  the  statute  (sec  4269, 
Stats.  1898)  the  plaintiff  is  entitled  to  recover  the  highest 
market  value  of  the  timber  cut  while  in  the  possession  of  the 
trespasser.  These  allegations  relating  to  conversion  which 
form  the  basis  for  the  enhanced  damages  which  plaintiff  ex- 
pects to  recover  might  in  themselves  set  forth  sufficient  facts 
to  constitute  a  cause  of  action  for  conversion.  But  in  an 
action  for  conversion  the  allegations  of  wrongful  entry  and 
of  wrongful  cutting  are  entirely  inappropriate.  A  defendant 
is  entitled  to  know  whether  he  is  being  charged  with  a  tres- 
pass on  real  estate  or  with  a  conversion  of  personal  property. 
The  complaint  in  the  action  before  us  could  not  be  made  the 
subject  of  a  motion  to  make  it  more  definite  and  certain  or  to 
compel  the  plaintiff  to  elect  as  to  which  of  two  causes  of  ac- 
tion he  would  rely  upon,  because  it  contained  the  necessary 
averments  to  constitute  a  cause  of  action  in  trespass  with  no 
unnecessary  or  redundant  allegations  in  reference  to  such  a 
cause.  The  original  complaint,  the  first  amended  complaint, 
and  the  proposed  amendments  to  the  first  amended  complaint, 
all  clearly  stated  a  cause  of  action  in  trespass.  The  pleader 
intended  to  set  forth  such  a  cause,  not  onlv  because  a  cause  of 
action  in  trespass  was  stated,  but  because  plaintiff  claimed 
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the  benefit  of  a  statute  and  of  decisions  of  Minnesota  appli- 
cable to  actions  for  trespass  for  cutting  timber,  by  which  his 
damages  were  enhanced  largely  beyond  the  actual  injury  sus- 
tained. The  complaint  is  precisely  such  a  complaint  as  this 
court  held,  in  Joseph  Dessert  L.  Co.  v.  Wadleigh,  103  Wis. 
318,  79  N.  W.  237,  stated  a  cause  of  action  in  trespass  and 
did  not  state  a  cause  of  action  for  conversion,  and  it  is  just 
such  a  complaint  as  the  court  again  held,  in  Orunert  v.  Brovm, 
119  Wis.  126,  95  N.  W.  959,  stated  a  cause  of  action  in  tres- 
pass and  did  not  state  a  cause  of  action  for  conversion. 
Some  of  the  discussion  in  the  Dessert  L.  Co.  Case  was  not  ap- 
proved in  Bieri  v.  Fonger,  139  Wis.  150,  120  N.  W.  862,  but 
the  court  expressly  stated  that  the  criticism  indulged  in  did 
"not  impair  the  decision  of  that  case  but  only  softens  some- 
what the  logic  of  the  discussion."  See,  further,  Klipstein  v, 
Raschein,  117  Wis.  248,  94  N.  W.  63.  So  we  have  at  least 
three  comparatively  late  cases  decided  in  this  court  passing 
upon  the  precise  point  involved  which  expressly  sustain  the 
view  adopted  by  the  trial  judge  and  none  to  the  contrary.  It 
has  been  suggested  that  because  our  courts  could  not  grant 
relief  for  a  trespass  committed  on  lands  in  the  state  of  Min- 
nesota the  complaint  should  have  been  construed  as  intending 
to  state  a  cause  of  action  in  conversion.  This  argument  is  no 
more  persuasive  than  a  like  argument  was  in  Orwnert  r. 
Brown,  supra,  where  the  plaintiff  was  remediless  in  trespass 
because  the  right  of  action  was  barred  by  the  statute  of  limi- 
tations, whereas  the  statute  had  not  run  on  a  cause  of  action 
for  conversion,  if  one  were  stated. 

The  trial  court  exercised  its  discretion  to  refuse  to  permit 
an  amendment  on  the  trial  changing  the  cause  of  action  from 
trespass  to  conversion.  At  the  time  the  amendment  was 
sought  to  be  made,  it  appeared  from  the  face  of  the  proposed 
amended  complaint  that  the  cause  of  action  for  conversion 
was  barred  by  the  statute  of  limitations,  although  such  was 
not  the  case  when  the  summons  was  served  in  the  trespass 
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action.  Under  these  circumstances,  under  the  decisions  of 
this  court,  it  would  have  been  error  to  permit  the  amend- 
ment. Meinshausen  v.  A.  Gettelman  B.  Co.  133  Wis.  95, 
113  N.  W.  408 ;  O'Connor  v.  C.  &  N.  W.  B.  Co.  92  Wis.  612, 
66  N.  W.  795.  If  this  were  not  so,  it  would  have  been  an 
abuse  of  discretion  to  deny  the  amendment.  Miller  v.  Ke- 
nosha E.  B.  Co.  135  Wis.  68,  115  N.  W.  365,  and  cases  cited. 
Sec.  2830,  Stats.  (1898),  permits  an  amendment  only  where 
it  does  not  "change  substantially  the  claim"  of  a  party.  As 
I  understand  the  record,  the  trial  court  did  not  hold  that  it 
was  without  power  to  grant  the  amendment.  It  held  that  its 
jurisdiction  should  not  be  exercised  under  the  facts  before  it. 

ViN  JB,  J.,  took  no  part 


Hanna,  Bespondent,  vs.  Kelsey  Reai-tt  Company,  imp.. 

Appellant. 

February  4 — February  21,  1911, 

Foreign  corporations:  Right  to  acquire  property:  Conveyance  **w'holly 
voidf*  Recording  acta:  Estoppel:  Mortgages. 

1.  A  conveyance  of  land  in  this  state  to  a  foreign  corporation  which 

has  not  compUed  with  sec.  17701),  Stats.  (1898),  is  not  merely 
voidable  at  the  election  of  the  state,  but  is  absolutely  void  and 
a  nullity;  and  any  party  in  interest  may  take  advantage  of  that 
fact. 

2.  A  foreign  corporation  which  has  no  right  to  acquire  property  in 

this  state  cannot  have  the  benefit  of  our  recording  statute  (sec. 
2241,  Stats.  1898) ;  and  although  a  mortgage  was  unrecorded, 
the  failure  or  delay  of  the  mortgagee  to  take  steps  to  give  notice 
of  his  rights  to  persons  who  might  purchase  the  land  does  not 
estop  him  to  assert  the  invalidity  of  a  conveyance  to  a  foreign 
corporation  which  had  not,  at  the  time  of  such  conveyance, 
complied  with  sec  1770&,  Stats.  (189S). 
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Appf.at>  from  a  judgment  of  the  circuit  court  for  Polk 
county :  A.  J.  Vin je,  Circuit  Judge.     Affirmed. 

The  plaintiff  was  the  owner  of  several  parcels  of  land  in 
Polk  county  on  the  8th  day  of  April,  1908,  which  lands  were 
incumbered  by  a  mortgage  on  which  there  was  due  the  sum 
of  $3,100.  Prior  to  said  date  the  plaintiff  and  the  defendant 
Johnson  entered  into  a  verbal  agreement  by  which  plaintiff 
agreed  to  convey  by  warranty  deed  to  said  Johnson,  subject  to 
said  mortgage,  the  lands  referred  to.  Said  Johnson  agreed 
to  execute  a  mortgage  back  to  the  plaintiff  for  the  sum  of 
$3,450  to  secure  his  note,  which  was  to  be  taken  as  part  pay- 
ment for  the  purchase  price  of  said  lands.  Johnson  also 
agreed  to  convey  to  the  plaintiff  certain  real  estate  in  St. 
Cloud,  Minnesota.  Pursuant  to  such  agreement  the  plaint- 
iff and  his  wife  executed  a  deed  of  the  Polk  county  property 
to  Johnson,  and  Johnson  executed  a  mortgage  to  the  plaintiff 
covering  the  same  property  and  also  a  deed  of  the  St.  Cloud 
property.  The  conveyances  were  delivered  on  the  8th  day 
of  April,  and  immediately  thereafter  Johnson  requested  the 
plaintiff  to  permit  him  to  examine  the  note  and  mortgage 
which  he  had  given  to  plaintiff.  The  mortgage  was  handed 
to  Johnson,  who  thereupon  said  that  there  were  some  back 
taxes  against  the  lands  conveyed  and  that  he  would  hold  the 
note  and  mortgage  until  such  time  as  they  were  paid.  It  was 
thereupon  agreed  between  the  parties  that  Johnson  should 
hold  the  mortgage  until  the  taxes  were  taken  care  of,  and  that 
neither  the  deed  nor  the  mortgage  should  in  the  meantime  be 
placed  on  record.  The  plaintiff  at  various  times  demanded 
the  surrender  of  the  mortgage  and  of  the  note  which  was  given 
to  secure  such  mortgage,  which  demands  were  refused,  John- 
son endeavoring  to  induce  the  plaintiff  to  take  in  lieu  thereof 
some  corporate  stock  of  small  or  uncertain  value  which  he 
owned.  In  the  meantime  Johnson  recorded  his  deed  and 
conveyed  the  lands  to  one  Bart.  J.  Goodwin  of  Minneapolis, 
the  name  of  the  grantee  in  the  deed  being  left  blank.     There- 
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after  Goodwin  inserted  the  name  of  one  Maggie  M.  Finlay  as 
grantee,  and  on  August  26,  1908,  recorded  the  deed  in  the 
office  of  the  register  of  deeds  of  Polk  county.  No  considera- 
tion was  paid  by  said  Maggie  M.  Finlay  for  the  deed,  she  per- 
mitting her  name  to  be  used  as  grantee  therein  at  the  request 
of  Goodwin.  The  court  found  on  sufficient  evidence  that 
Goodwin  was  not  a  purchaser  in  good  faith,  but  took  the  title 
with  full  knowledge  of  the  fraud  that  Johnson  was  attempt- 
ing to  perpetrate  upon  the  plaintiff.  Thereafter  Goodwin 
sold  the  lands  to  the  defendant,  the  Kelsey  Realty  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  Minne- 
sota and  authorized  by  its  articles  of  incorporation  to  deal  in 
real  property,  and  caused  the  lands  to  be  deeded  to  that  com- 
pany by  Maggie  M.  Finlay.  The  court  found  that  the  Kel- 
sey Realty  Company  was  a  purchaser  in  good  faith  for  a  val- 
uable consideration,  but  that  said  corporation  failed  to  com- 
ply with  the  provisions  of  sec  17706^  Stats.  (1898),  and  that 
it  was  not  authorized  or  licensed  to  transact  any  business  in 
Wisconsin  prior  to  October  26,  1909.  The  deed  to  the  Kel- 
sey Realty  Company  was  dated  September  7,  1908,  and  was 
delivered  on  September  16  and  recorded  October  9,  1908,  in 
the  office  of  the  register  of  deeds  of  Polk  county.  The  plaint- 
iff did  not  learn  that  the  deed  from  Johnson  to  Finlay  had 
been  placed  on  record  or  that  any  other  transactions  in  refer- 
ence to  the  land  had  taken  place  until  September  25,  1908, 
and  on  the  29th  day  of  that  month  he  tendered  to  Johnson  all 
taxes  due  against  the  same  and  demanded  the  note  and  mort- 
gage, which  Johnson  refused  to  deliver  and  which  he  had  in 
fact  destroyed  during  the  month  of  August.  The  evidence 
tends  to  show  that  plaintiff  knew  that  Johnson  had  placed  the 
deed  to  him  on  record  as  early  as  April  28.  The  plaintiff 
commenced  an  action  to  enforce  his  lien  for  the  sum  of 
$3,450  and  interest  against  the  premises  conveyed  to  John- 
son, and  to  have  the  title  of  Johnson's  grantee  decreed  to  be 
subsequent  and  subject  to  his  mortgage. 
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The  summons  and  complaint  in  this  action  were  filed  in 
the  oflBce  of  the  circuit  court  for  Polk  county  on  October  30, 
1908,  and  notice  of  lis  pendens  was  apparently  filed  on  the 
same  day.  Maggie  M.  Finlay  executed  a  quitclaim  deed  of 
the  lands  in  controversy  under  date  of  November  6th  to  the 
Kelsey  Realty  Company.  The  circuit  court  found  that  the 
deed  first  executed  to  the  Kelsey  Realty  Company  was  void 
because  of  the  failure  of  that  company  to  comply  with  the 
provisions  of  sec.  17706,  Stats.  (1898),  and  that  by  the  sub- 
sequent deed  of  November  Cth  the  corporation  acquired  the 
interest  of  Johnson  in  said  lands  subject  to  the  mortgage  lien 
of  the  plaintiff.  It  was  provided  by  the  judgment  that  unless 
the  Kelsey  Realty  Company  should  elect,  on  or  before  July  1, 
1910,  to  pay  to  the  plaintiff  the  sum  of  $3,450  with  interest 
at  six  per  cent,  per  annum  from  April  8,  1908,  plaintiff 
might  apply  to  the  court  for  an  order  for  foreclosure  of  plaint- 
iff's lien  upon  the  property.  From  a  judgment  entered  in 
pursuance  of  the  order  of  the  court  defendant  prosecutes  this 
appeal. 

For  the  appellant  there  was  a  brief  signed  by  Frank  B. 
Dorothy,  attorney,  and  W,  N.  M.  Crawford,  of  counsel,  and 
oral  argument  by  Mr.  Dorothy. 

For  the  respondent  there  was  a  brief  by  Morris  E.  Yager 
and  Walter  L.  Chapin,  and  oral  argument  by  Mr.  Chapin. 

Barnes,  J.  It  is  urged  by  the  appellant  (1)  that  the 
court  was  in  error  in  holding  that  the  Kelsey  Realty  Company 
acquired  no  title  to  the  lands  involved  because  sec  17706  of 
our  statutes  (Stats.  1898)  had  not  been  complied  with;  and 
(2)  that  the  plaintiff  is  estopped  from  setting  up  any  such 
defense  to  the  action.  Some  other  errors  are  assigned,  but 
the  contentions  of  the  appellant  in  reference  thereto  are 
either  untenable  or  immaterial  in  view  of  the  conclusion 
reached,  and  they  will  not  be  discussed. 

The  appellant  was  a  foreign  corporation  amenable  to  the 
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provisions  of  sec.  17706,  provided  it  saw  fit  to  extend  its  ac- 
tivities to  the  state  of  Wisconsin  and  to  do  any  of  the  things 
which  such  corporations  are  forhidden  to  do  without  com- 
pliance with  the  statute.  By  subd.  2  of  the  law  it  is  provided 
that  no  foreign  corporation  "shall  transact  business  or  ac- 
quire, hold  or  dispose  of  property"  in  the  state  unless  it  shall 
have  first  complied  with  the  requirements  of  the  statute,  and 
by  subd.  10  of  the  law  every  contract  relating  to  property 
within  this  state  before  compliance  with  the  requirements  of 
the  law  is  declared  to  be  "wholly  void"  on  the  part  of  the  cor- 
poration making  it  It  must  be  conceded  that  the  appellant 
attempted  to  acquire  property  within  the  state  and  did  so, 
unless  the  statute  we  are  considering  provides  otherwise,  and 
that  there  was  no  element  of  interstate  commerce  involved  in 
the  transaction  which  takes  it  outside  of  the  statute.  The 
claim  of  the  appellant  is  that  the  statute  does  not  render  the 
transaction  void,  but  voidable  only  at  the  election  of  the  state, 
and  that  the  state  only  can  question  the  validity  of  its  title 
and  decree  a  forfeiture. 

In  support  of  his  contention  counsel  for  appellant  invites 
our  attention  to  a  number  of  cases,  which  for  convenience 
may  be  divided  into  three  classes.  The  first  class  comprehends 
those  wherein  it  is  held  that  although  aliens  are  disabled  by 
the  common  law  from  acquiring,  owning,  or  holding  real  es- 
tate within  a  state,  yet  if  an  alien  does  acquire  property  by 
grant  or  descent  the  transaction  is  not  void,  but  is  voidable 
only  at  the  election  of  the  state.  Such  were  the  cases  of 
Craig  v,  Radford,  3  Wheat  594,  599 ;  Govemewr*8  Heirs  v. 
Robertson,  11  Wheat  332,  351,  as  well  as  other  cases  that 
might  be  cited.  The  second  class  comprehends  those  cases 
where  a  corporation  acquires  real  estate  without  being  au- 
thorized so  to  do  by  its  charter  or  its  articles  of  incorporation 
and  where,  therefore,  its  act  in  this  behalf  is  vUra  vires.  In 
such  a  situation  it  is  generally  held  that  the  right,  at  least  of 
A  foreign  corporation,  to  hold  property  can  only  be  questioned 
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by  persons  directly  interested  in  the  corporation  or  by  the  state 
whose  charter  and  franchises  are  being  exceeded  or  abused. 
Such  was  the  holding  in  lU.  8.  Co.  v.  Warras,  141  Wis.  119,  \J 
123  N.  W.  656,  and  in  the  cases  cited  on  page  126  of  the 
opinion.  To  the  same  effect  is  Cowell  v.  Springs  Co.  100  U. 
S.  55,  60.  It  should  be  noted,  however,  that  the  rule  in  III '  - 
S.  Co.  V.  Warras  is  expressly  limited  to  cases  where  there  is  no 
statutory  prohibition  against  the  holding  of  the  property  in- 
volved. The  third  class  of  cases  pertains  generally  to  stat- 
utes akin  to  our  sec.  1770b,  although  in  most  instances  dif- 
fering therefrom  in  some  respects.  Some  courts  hold  that 
under  such  a  statute  the  conveyance  is  voidable  only  at  the 
election  of  the  state.  It  was  so  held  in  Carlotv  v,C.  AuUman  ' 
<£  Co.  28  Neb.  672,  44  N.  W.  873,  and  in  Beed  v.  Todd  (S. 
Dak.)  127  N".  W.  527,  two  of  the  five  judges  dissenting;  also 
in  Hickory  Farm  Oil  Co.  v.  B.,  N.  Y.  £  P.  B.  Co.  32  Fed. 
22.  The  case  of  McKinley-Lanning  L.  &  T.  Co.  v.  Cordon, 
113  Iowa,  481,  85  N.  W.  816,  can  hardly  be  said  to  be  au- 
thority on  the  proposition,  as  the  suit  involved  a  contract  re- 
lating to  Nebraska  real  estate  and  the  Iowa  court  construed 
the  contract  in  accordance  with  the  law  of  Nebraska  as  an- 
noimced  in  Carlow  v.  C.  AuJtman  &  Co.,  supra. 

Other  courts  have  held  that,  where  there  is  a  valid  statute 
expressly  prohibiting  a  corporation  from  acquiring  real  estate 
and  declaring  any  conveyance  made  in  defiance  of  the  law  to 
be  void,  such  a  conveyance  should  not  be  held  voidable 
merely,  and  that  any  party  in  interest  might  take  the  benefit 
of  the  statute.  Such  was  the  conclusion  of  the  New  York 
court  in  the  elaborately  considered  case  entitled  Estate  of 
McOraw,  111  N.  Y.  66,  96,  19  N.  E.  233,  which  decision 
was  afiirmed  on  appeal  to  the  supreme  court  of  the  United 
States,  although  the  decision  of  that  court  is  not  particularly 
valuable,  inasmuch  as  it  followed  the  construction  of  the 
New  York  statutes  placed  thereon  by  its  court  of  appeals. 
Other  cases  where  the  view  of  the  New  York  court  is  upheld 
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are  Wunderle  v.  Wunderle,  144  HI.  40,  64,  33  N.  E.  195 ; 
HancJiey  v.  Southern  H.  B.  &  L.  Asso.  140  Ala.  245,  37 
South.  272.  The  same  doctrine  by  inference  is  found  in 
Chicago  T.  <&  T.  Go.  v.  Bashford,  120  Wis.  281,  97  N.  W. 
940,  although  that  case  did  not  necessarily  involve  a  decision 
of  the  question. 

The  New  York  court  differentiates  between  an  act  of  a 
corporation  which  is  merely  vltra  vires  and  one  which  is  in 
contravention  of  a  positive  statute,  holding  that,  while  the 
former  may  be  voidable  merely  at  the  election  of  the  state,  the 
other  is  void  and  may  be  taken  advantage  of  by  any  party  in 
interest 

This  court  has  had  before  it  a  number  of  cases  arising  out 
of  business  transactions  by  foreign  corporations  in  the  state 
where  the  statute  had  not  been  complied  with,  as  well  as  cases 
involving  contracts  made  in  the  state  by  such  corporations, 
and  has  uniformly  held  that  parties  in  interest  might  assert 
the  benefit  of  the  statute.  See  International  T.  Co.  v.  Peter- 
son, 133  Wis.  302,  113  N.  W.  730;  SovJthwestem  8.  Co.  v. 
Stephens,  139  Wis.  616,  626,  120  JST.  W.  ^0%]Dul\dh  M.  Co. 
V.  Clancy,  139  Wis.  189,  120  N.  W.  854;  Ashland  L.  Co.  v. 
Detroit  8.  Co.  114  Wis.  66,  89  N.  W.  904. 

No  good  reason  suggests  itself  why  a  party  who  is  affected 
by  a  foreign  corporation  doing  business  or  making  a  contract 
in  the  state  in  violation  of  the  statute  may  take  advantage  of 
it,  while  one  who  is  affected  by  the  corporation  acquiring  Or 
holding  property  may  not  do  so.  All  these  prohibitions  oc- 
cur in  the  same  sentence  in  the  statute  and  the  penalty  is 
precisely  the  same  as  to  the  violation  of  each  of  them. 

But  more  convincing  is  the  fact  that  this  court  has  unequiv- 
ocally held  that  the  words  "wholly  void"  as  used  in  the  statute 
"mean  just  what  they  say,"  and  that  is,  "absolutely  void  and 
a  nullity."  Ashland  L.  Co.  v.  Detroit  S.  Co.,  supra.  In 
adopting  such  construction  the  court  followed  the  decision  in 
Land,  L.  <&  L.  Co.  v.  Mclntyre,  100  Wis.  245,  75  N.  W.  964, 
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wherein  the  word  "void"  as  used  in  sec  692,  R.  S.  1878,  was 
given  a  like  construction.  So,  unless  we  overrule  our  former 
decisions,  it  naturally  follows  that  we  cannot  adopt  for  our 
guidance  the  pronouncements  of  courts  that  elect  to  construe 
the  word  "void"  as  meaning  simply  "voidable"  in  such  a  stat- 
ute. It  therefore  appears  that  the  real  question  in  issue  has 
already  been  decided,  as  it  would  hardly  be  contended  that  if 
the  deed  to  the  appellant  was  "absolutely  void  and  a  mere 
nullity"  the  plaintiff  could  not  show  that  fact  and  take  the 
benefit  of  it.  If  its  deed  was  void  the  appellant  took  nothing 
under  it  and  has  no  right  or  title  to  assert  by  virtue  of  such 
deed. 

The  statute  is  in  fact  plain  and  unambiguous  on  the  ques- 
tion we  are  considering  and  leaves  little  room  for  construction. 
Drastic  and  harsh  in  its  penalties  it  may  be,  but  the  legis- 
lature undoubtedly  knew  that  cases  involving  great  hardships 
might  arise  because  of  the  statute.  The  state  evidently  in- 
tended to  make  the  consequences  of  violating  the  law  so  great 
as  to  enforce  obedience  to  it.  It  was  within  the  legislative 
province  to  prescribe  those  penalties  and  this  court  cannot 
soften  or  mitigate  them  without  violating  the  law.  Ashland 
L.  Co.  V.  Detroit  S.  Co.,  supra,  and  cases  cited  on  page  78. 
If  the  construction  contended  for  by  the  appellant  should  pre- 
vail, the  statute  in  so  far  as  it  relates  to  the  acquiring  or  hold- 
ing of  property  in  this  state  would  be  practically  nullified. 
Even  if  the  state  should  attempt  to  assert  its  right  it  might 
be  utterly  impossible  for  it  to  get  any  service  upon  the  foreign 
corporation  so  as  to  commence  any  action  or  proceeding  in  the 
courts  of  this  state.  It  is  no  great  hardship  in  the  present 
case  to  hold  that  the  appellant  must  comply  with  sec  17706 
before  it  can  take  the  benefit  of  our*  recording  statute, 
sec.  2241,  Stats.  (1898),  under  and  by  virtue  of  which  it 
claims  priority  over  the  plaintiff.  We  hold,  therefore,  that 
the  conveyance  first  made  to  the  appellant  was  not  simply 
voidable,  but  was  void,  and  that  the  plaintiff  may  show  that 
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fact  and  take  the  benefit  and  advantage  of  it.  The  ground  of 
estoppel  relied  on  is  failure  on  the  part  of  the  plaintifF  to 
take  the  necessary  steps  to  apprise  parties  of  his  rights  who 
might  be  induced  to  purchase  the  real  estate.  There  is  no 
claim  that  the  plaintiff  ever  had  any  communication  with  the 
appellant  in  reference  to  the  lands,  directly  or  indirectly,  or 
even  that  he  knew  of  the  corporation.  Inasmuch  as  the  ap- 
pellant could  not  lawfully  acquire  the  lands  until  it  had  com- 
plied with  the  law,  and  the  transaction  by  which  they  were  ac- 
quired was  void,  the  plaintiff  did  not  owe  to  the  appellant  the 
duty  of  more  promptly  beginning  his  action  and  filing  a  no- 
tice  of  lis  pendens.  Constructive  notice  is  intended  to  pro- 
tect innocent  parties  who  are  about  to  engage  in  lawful  trans- 
actions. 

By  the  Court. — Judgment  affirmed* 


Viw JE,  J.,  took  no  part. 


SmitHj  Respondent,  vs.  Pbteeson,  Appellant 

February  J^February  W,  1911. 

Appeal:  Verdict,  when  disturbed. 

A  verdict  will  not  be  disturbed  on  appeal  for  lack  of  evidence  if 
there  is  any  credible  evidence  to  support  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

Frank  B.  Dorothy,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Morris  E.  Yager, 
and  oral  argument  by  E.  /•  Brabant. 

TiMUN,  J.  The  plaintiff  had  verdict  and  judgment  for 
$139.95  in  an  action  on  contract,  and  the  appellant's  claim  is 
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that  there  is  no  evidence  to  support  the  verdict  as  respects 
$100  of  this  amount,  because  that  item  represented  the  pur- 
chase of  a  United  States  cream  separator  by  the  defendant 
and  there  was  a  warranty  that  the  separator  would  do  good 
and  satisfactory  work,  which  the  separator  did  not  do.  This 
machine  was  sold  and  delivered  on  June  24,  1904,  and  de- 
fendant produced  evidence  to  show  that  the  machine  was  used 
about  two  months  thereafter  and  that  it  did  not  separate  prop- 
erly. He  complained  to  the  seller,  who  attempted  to  adjust 
it,  and  sent  a  new  bowl  and  made  other  adjustments  which 
failed  of  their  object  After  notice  to  the  seller  he  kept  it 
about  two  years  without  using  it  On  the  other  hand  the 
plaintiff  offered  evidence  tending  to  show  that  after  the  ad- 
justment mentioned  the  machine  worked  properly,  and  the 
buyer  made  no  further  complaint  to  him  until  about  the  time 
this  action  was  commenced  in  justice's  court  in  1907  or  1908. 
A  witness  on  the  part  of  the  plaintiff  testified  that  in  dif- 
ferent conversations  during  the  year  and  a  half  immediately 
succeeding  the  purchase  the  buyer  said  to  him  that  the  sep- 
arator ran  all  right.  Another  that  he  worked  for  the  buyer, 
beginning  three  months  after  the  purchase  of  the  separator 
and  continuing  six  months,  and  operated  this  separator  and 
never  found  any  fault  with  it,  and  that  the  buyer  operated  it 
and  never  made  any  complaint  to  him  during  that  time.  An- 
other that  some  two  years  or  more  after  the  purchase  he  bor- 
rowed the  separator  from  the  buyer  for  about  fifteen  days, 
used  it  at  this  time,  and  that  it  worked  all  right,  except  that 
it  did  not  skim  milk  clean  every  time ;  that  it  ran  hard  and 
was  rusty,  because  it  had  been  standing  out  on  the  buyer's 
porch.  There  was  considerable  evidence  tending  to  impeach 
the  credibility  of  the  testimony  last  mentioned.  A  motion 
for  a  new  trial  was  denied  by  the  circuit  court  The  court 
instructed  the  jury : 

"If  you  are  satisfied  from  the  preponderance  of  the  evi- 
dence and  to  a  reasonable  certainty  that  the  machine  was 
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warranted,  that  it  failed  to  comply  with  such  warranty,  and 
that  for  that  reason  the  defendant  never  accepted  the  machine 
unconditionally  as  his  own,  and  so  notified  plaintiflF  within 
a  reasonable  time,  then  you  will  find  for  the  defendant,  other- 
wise you  will  find  for  the  plaintiff." 

It  is  the  law  of  this  state  that  a  verdict  is  not  to  be  over- 
thrown as  unsupported  by  evidence  if  there  is  any  credible 
evidence  to  support  the  verdict.  Sedlach  v.  State,  141  Wis. 
589,  124  N.  W.  510;  Estey  Organ  Co.  v.  LehnuMi,  132  Wis. 
144,  111  N.  W.  1097. 

By  the  Court. — Judgment  affirmed* 


ViKJE,  J.,  took  no  part 


DuLTJTH  Log  Oompaity,  Appellant,  vs.  St.  Cboiz  Land  Com- 
pany, Respondent 

February  k— February  21,  1911. 

Replevin:  Logs  and  timber:  Consent  to  cutting:  Estoppel. 

In  an  action  of  replevin  for  timber,  the  holding  of  the  trial  court  Is 
sustained,  to  the  effect  that  there  was  no  evidence  of  consent  by 
defendant  to  the  cutting  of  timber  from  its  land  or  of  facts 
which  would  estop  defendant  from  claiming  that  no  consent  was 
given. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Archibald  McKay,  and  for  the  respondent  on  that  of  George 
C.  Cooper. 

WiNSLow,  0.  J.  The  plaintiff  brought  replevin  for  a 
quantity  of  logs,  poles,  etc,  cut  and  lying  upon  two  eighty- 
aore  tracts  of  land«     The  defendant  owned  the  lands  on  which 
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the  logs  and  poles  were  piled  and  from  which  they  were  cut 
and  also  claimed  to  own  the  logs  and  poles  themselves.  A 
verdict  for  the  defendant  was  directed  by  the  court,  and  from 
judgment  thereon  the  plaintiff  appeals. 

The  plaintiff  claimed  title  to  the  property  by  purchase 
from  two  men  named  Curtis  and  Henderson,  who  were  in 
possession  of  the  two  eighties  respectively  from  November, 
1906^  until  September,  1906,  and  in  fact  cut  the  timber  and 
sold  it  to  the  plaintiff  in  the  summer  of  1906.  These  men 
were  in  possession  of  their  respective  parcels  as  prospective 
purchasers,  Henderson  under  a  written  option  to  purchase  at 
$8.50  per  acre  in  certain  fixed  instalments,  and  Curtis  under 
an  oral  arrangement  to  pay  $9  per  acre  therefor,  the  times  of 
payment  not  being  fixed.  There  was  no  written  contract  to 
convey  in  either  case.  It  was  admitted  that  Henderson  was 
given  permission  to  cut  some  timber  in  the  winter  of  1905 
and  1906  and  that  he  did  so  and  sold  and  delivered  the  same. 
It  is  claimed  that  there  was  some  evidence  tending  to  show  an 
implied  consent  on  the  part  of  the  defendant  that  Henderson 
and  Curtis  might  cut  and  sell  the  timber  in  question  in  the 
following  summer,  or  at  least  that  the  defendant's  oflScers 
knew  of  the  cutting  and  did  not  object  and  are  now  estoppcfd 
from  claiming  that  there  was  no  consent  given.  The  trial 
judge  held  that  there  was  no  evidence  of  such  consent,  or  of 
facts  which  would  create  an  estoppel,  and  after  careful  exam- 
ination of  the  evidence  we  cannot  say  that  his  conclusion  was 
wrong. 

By  the  Court. — Judgment  affirmed. 

VnrjB,  J,,  took  no  part 
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NoBTHEEH"  Paoifio  Railway  CoMPAiTsr,  Appellant,  vs. 
.    Douglas  Couitty  and  another,  Kespondenta. 

Fehruary  i^February  21, 1911. 

MunidpaJ  corporations:  Street  improvements:  Special  assessments: 
Land  "abutting  or  adjacent  f  When  appeal  is  exclusive  remedy. 

1.  A  law  for  charging,  to  some  extent,  the  cost  of  improTlng  that 

part  of  the  roadway  of  a  street  directly  In  front  of  parcels  of 
land  abutting  thereon,  lying  between  the  curb  line  and  the  cen- 
ter of  such  roadway,  has  reference  only  to  the  expense  Incurred 
within  such  boundaries. 

2.  A  law  authorizing  improvement  of  a  street  at  the  expense  In 

whole  or  in  part  of  parcels  of  land  abutting  thereon  or  adjacent 
thereto.  Includes  only  parcels  fronting  on  that  part  of  the  street 
improved  or  which  adjoin  such  parcels  and  are  adjacent  to  the 
street 

5.  In  such  a  law,  nothing  appearing  clearly  to  the  contrary,  "abut- 

ting" and  "adjacent"  are  not  used  synonymously.  The  former 
contemplates  the  street  boundary  toward  the  lot  as  identical 
with  the  boundary  of  the  latter  toward  the  former,  while  the 
idea  of  the  latter  is,  a  parcel  near  by  the  street  but  separated 
therefrom  by  an  intervening  abutting  strip  or  parcel. 
4.  A  law  providing  that,  In  case  of  the  owner  of  a  parcel  of  land  af- 
fected by  a  street  improvement  being  aggrieved  in  any  way  by 
reason  of  any  determination  of  the  administrative  body  as  to 
burdening  such  parcel  on  account  of  such  Improvement,  his  sole 
remedy  shall  be  by  appeal  to  the  circuit  court,  is  mandatory  and 
exclusive,  precluding  Jurisdiction  being  exercised  in  any  other 
way  in  law  or  in  equity  as  to  any  real  estate  within  the  calls  of 
the  statute. 

6.  In  the  foregoing  the  words  "affected  by  the  improvement"  limit 

the  remedy  to  such  parcels  of  real  estate  as  the  administrative 
board  dealing  with  the  matter  would  have  Jurisdiction  under 
any  circumstances  to  affect  thereby. 
[Syllabus  by  MABSHAiJi,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vikje,  Circuit  Judge.     Reversed. 

Equitable  action  to  restrain  a  sale  of  land  for  nonpayment 
of  delinquent  special  taxes. 
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The  issues  presented  for  trial  are  indicated,  in  a  general 
way,  by  the  following  summary  of  the  findings :  Proceedings 
were  duly  had  under  the  charter  of  the  city  of  Superior  to 
determine  the  amounts  respectively  chargeable  to  various 
parcels  of  real  estate  abutting  on  or  adjacent  to  that  part  of 
Winter  street  in  said  city  it  was  proposed  to  pave,  which  por- 
tion included  plaintiff's  property.  In  such  proceedings  the 
amount  was  determined  chargeable  to  said  property  chal- 
lenged in  this  case.  The  assessing  board  acted  within  its  dis- 
cretion in  including  said  property  in  the  district  benefited  by 
the  improvement.  Such  findings  covered  in  a  general  way 
the  subject  of  the  litigation.  Judgment  was  given  in  defend- 
ants' favor  on  the  conclusion  and  order  of  the  court  following 
such  findings. 

For  the  appellant  there  was  a  brief  by  Hanitch  S  Hartley, 
attorneys,  and  C.  W.  Bwnn  and  M.  T.  Sanders,  of  counsel, 
and  oral  argument  by  Louis  Hanitch. 

W.  R.  Foley,  for  the  respondents. 

Mabshall,  J.  The  findings  do  not  disclose  with  reason- 
able definiteness  the  points  litigated.  The  facts  are  that  the 
city  of  Superior  in  due  course, — if  the  land  of  appellant  were 
chargeable  under  sec.  959 — 35,  Stats.  (1898),  with  any  spe- 
cial tax  because  of  the  work  on  that  part  of  Winter  street  im- 
proved,— imposed  thereon  the  tax  in  question.  The  land 
abutted  on  Winter  street,  but  not  on  that  portion  improved. 
Such  portion  did  not  reach  nearer  to  appellant's  land  than 
about  350  feet  In  view  thereof  counsel  for  appellant  in- 
sisted, as  appears,  on  the  trial  and  do  so  now,  that  the  land 
was  improperly  burdened  because  it  did  not  abut  on  that  por- 
tion of  the  street  which  was  paved.  The  language  of  the  sec- 
tion is  as  follows : 

"ISTo  property  fronting  on  any  street  or  avenue  shall  be  ex- 
empt from  any  assessment  of  benefits  on  account  of  the  pav- 
ing thereof  with  a  permanent  pavement  having  a  concrete 
Vou  145  - 19 
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foundation  until  such  property  shall  have  paid  in  the  aggre- 
gate in  assessments  for  street  pavements  in  front  thereof  the 
sum  of  three  dollars  per  square  yard  for  all  that  part  of  the 
roadway  directly  in  front  of  or  abutting  the  same  and  lying 
between  the  curb  line  and  the  center  of  such  roadway.  Where 
any  property  has  paid  less  than  said  amount  it  shall  be  held 
liable  for  any  difference  up  to  the  amount  of  three  dollars." 

It  is  considered  that  the  quoted  language  is  too  plain  to  war- 
rant applying  thereto  rules  for  construction.  The  improve- 
ment was  not  directly  in  front  of  the  parcel  of  land  charged 
with  the  tax,  nor  even  within  the  vicinity  thereof.  There- 
fore^ the  situation  was  entirely  outside  the  calls  of  the  statute. 

Counsel  for  respondents  insist  that  the  tax  is  warranted  by 
sec.  119  of  the  city  charter  (Laws  of  1881,  ch.  124),  which 
reads  as  follows : 

"Before  any  established  grade  shall  be  changed  or  any 
work  shall  be  ordered  done  on  any  street,  in  whole  or  in  part 
at  the  expense  of  the  abutting  or  adjacent  real  estate,  the 
board  of  public  works  shall  view  the  premises  and  determine 
the  damages  and  benefits  ^hich  will  accrue  to  each  parcel  of 
such  real  estate  by  such  change  or  alteration  of  grade ;  the  en- 
tire cost  of  the  contemplated  work  or  improvement  upon  the 
street,  the  benefits  and  damages  that  will  accrue  to  the  sev- 
eral parcels  of  such  real  estate  by  such  work  or  improvement, 
and  the  amount  that  should  be  assessed  under  the  provisions 
of  this  chapter,  to  each  parcel  of  such  real  estate  to  be  bene- 
fited, as  benefits  accruing  thereto  by  such  contemplated  work 
or  improvements." 

Whether  the  quoted  part  of  the  chapter  was  modified  by 
the  law  of  1893,  before  quoted  as  sec  969 — 36  of  the  Statutes, 
need  not,  necessarily,  be  decided  for  this  case,  though  we  may 
well  say,  in  passing,  that  no  reason  is  perceived  why  the  stat- 
ute as  to  the  particular  matter  therein  dealt  with  did  not  su- 
persede the  charter. 

Assuming  the  quoted  provision  of  the  charter  to  be  in  full 
force,  we  cannot  perceive  how  it  can  save  the  tax  in  ques- 
tion.    The  language  is  quite  plain.     It  contemplates  im- 
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provement  of  streets^  beneficial  to  parcels  of  real  estate  abut- 
ting on  or  adjacent  thereto,  such  improvement  being  in  front 
of  such  parcels,  at  the  expense^  in  whole  or  in  part  thereof. 
That  must  be  so  else  a  parcel  of  land  so  circumstanced  might 
be  taxed  over  and  over  again  for  street  improvements,  which 
would  be  quite  unreasonable. 

It  is  also  quite  plain  that  "abutting''  and  "adjacent"  were 
not  used  synonymously.  One  was  to  characterize  any  parcel 
of  real  estate  having  a  street  and  lot  line  in  common.  The 
other  was  to  characterize  one  not  in  part  bounded  by  a  street 
line. 

"Adjacent"  is  sometimes  used  for  touching  on  or  bounded 
by ;  but  strictly  speaking  it  signifies,  near  to  but  not  touching ; 
"contiguous"  is  probably  sometimes  also  used  in  the  former 
sense  and  sometimes  and  more  properly  in  the  latter,  while 
"adjoining"  is  really  the  proper  term  for  in  contact  with, 
though  each  of  such  words  is  occasionally  used  in  a  perverted 
way.  It  will  be  found  that  they  have  been  construed  vari- 
ously by  courts  according  to  circumstances.  "Adjacent"  and 
"contiguous"  as  well,  used  alone,  have  been  held  to  mean 
touching  at  times,  while  generally  they  have  been  used  prob- 
ably in  the  proper  sense  in  legislative  enactments  and  it  is 
cases  of  such  use  that  the  courts  have  dealt  with.  The  fol- 
lowing are  illustrations:  Hennessy  v.  Douglas  Co.  99  Wis. 
129,  74  N.  W.  983;  People  ex  rel.  Sackmann  v.  Keechler, 
194  HL  235,  62  N.  E.  526 ;  Hanifen  v.  Armitage,  117  Fed. 
845,  861 ;  Hanover  F.  Ins.  Co.  v.  Stoddard,  52  Neb.  745,  73 
K  W.  291;  McDonald  v.  Wilson,  69  Ind.  54,  55;  Brooklyn 
Heights  R.  Co.  v.  Brooklyn,  18  N.  Y.  Supp.  876,  877;  Kent 
V.  Perkins,  36  Ohio  St  639,  641. 

In  the  statute  under  consideration,  it  seems,  as  an  original 
question,  that  the  word  "adjacent"  was  used  in  the  sense  of 
near  to  and  not  abutting  on  the  street.  But  the  question  is 
not  new.  This  court  in  Hennessy  v.  Douglas  Co.  99  Wis. 
129, 136,  74  N.  W.  983,  said  in  respect  to  the  particular  char- 
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ter  provision,  "adjacent"  signifies,  in  this  connection,  "lying 
near,  close  to,  or  contiguous,  but  not  actually  touching." 
"The  distinction  between  'adjacent'  and  *ad joining*  seems  to 
be  that  the  former  implies  that  the  two  bodies  are  not  widely 
separated,  though  they  may  not  actually  touch,  while  'adjoin- 
ing' indicates  that  they  are  so  joined  or  united  that  no  third 
body  intervenes." 

Thus  it  will  be  seen  that  the  parcel  of  land  in  question  can- 
not be  both  abutting  and  adjacent  within  the  meaning  of  the 
statute.  It  cannot  be  adjacent  because  it  actually  touches,  or 
in  other  words,  abuts  on  the  street.  So  it  was  of  the  latter 
kind.  No  part  of  the  improvement  was  chargeable  thereto 
because  the  improvement  did  not  include  any  part  of  the 
street  in  front  thereof.  Doubtless  the  term  "adjacent"  was 
used  to  describe  property  separated  a  short  distance  from  the 
street  by  intervening  property  abutting  thereon,  and  depend- 
able somewhat  on  the  intervening  strip. 

It  follows  that  the  board  of  public  works  of  the  city  of 
Superior  plainly  exceeded  its  powers  by  including  the  parcel 
of  real  estate  in  the  assessment  district  for  the  particular 
Winter  street  improvement. 

The  foregoing,  in  view  of  the  decision  herewith  in  Newton 
V.  Superior,  146  Wis. ,  130  N.  W.  242,  suggests  the  ques- 
tion of  whether  the  invalidity  of  the  tax  was  legitimately 
questionable  other  than  by  appeal  from  the  decision  of  the 
board  of  public  works.  It  is  considered  that  such  question 
must  be  answered  in  the  affirmative. 

True,  the  wording  of  the  law  is  very  broad.  Doubtless  the 
remedy  by  appeal,  as  has  been  decided,  was  intended  to  be 
exclusive  as  to  everything  within  its  scope.  But  the  difficulty 
in  question  was  not  so  encompassed.  That  is  quite  plain. 
Sec  126,  ch.  124,  Laws  of  1891,  governing  the  subject,  is  as 
follows : 

"The  appeal  given  by  the  last  section  from  the  report  of  the 
board  of  public  works  as  confirmed  by  the  common  council, 
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shall  be  the  only  remedy  of  the  owner  of  any  parcel  of  land, 
or  any  person  interested  therein,  affected  by  said  improve- 
ment, for  the  redress  of  any  grievance  he  may  have  by  reason 
of  the  making  of  such  improvements,  or  by  reason  of  the 
change  of  any  established  grade  covered  by  said  report." 

Note  the  language  "any  parcel  of  land  .  .  .  affected  by 
said  improvement''  That  does  not  mean  any  parcel  of  land 
upon  which  the  board  of  public  works  may,  whether  acting 
within  or  without  jurisdiction,  choose  to  impose  a  burden;  but 
any  parcel  in  fact  "affected  by  said  improvement,"  in  that, 
barring  errors,  it  might  be  charged,  not  parcels  which  could 
not,  under  any  circumstances,  be  burdened  on  account  of  the 
improvement.  Otherwise  the  board  in  imposing  such  charges 
could  include  parcels  of  real  estate  on  other  streets  or  in  a 
distant  part  of  the  city,  or  even  outside  the  city,  and  the  own- 
ers would  have  to  resort  for  redress  to  the  special  remedy. 
Such  a  construction  of  the  statute  would  be  outside  its  letter 
and  spirit  and  lead  to  absurd  results. 

It  follows  that  the  judgment  must  be  reversed  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  o£  the 
appellant  in  accordance  with  this  opinion. 

By  the  Court. — So  ordered, 

VnsrjB,  J.,  took  no  part. 
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Statx  bx  bei*  Kubtebmakn  vs.  Boabd  of  State 

Canvassebs. 

February  e— February  21,  1911. 

Elections:  Representative  in  Congress:  State  canvass:  When  manda- 
mus Ties:  Duty  of  canvassers:  Presumptions:  Powers  of  supreme 
court:  When  exercised. 

[L  Whether,  after  the  board  of  state  canyassers  has  determined  the 
result  of  an  election.  Issued  its  certificate  of  election,  and  ad- 
journed sine  die,  it  can,  by  mandamus  or  otherwise,  be  com- 
pelled to  reconvene  and  issue  a  certificate  to  another  person, 
not  determined.] 

2.  A  board  of  county  canvassers,  in  making  return  of  the  result  of 
an  election  for  representative  in  Congress,  certified  that  a  cer- 
tain candidate  had  received  1,450  votes  in  the  county,  and  ap- 
pended a  tabular  exhibit  (certif3rlng  that  it  was  correct  as  com- 
piled from  the  original  returns  made  to  the  county  clerk)  in 
which  the  votes  for  said  candidate  in  one  precinct  were  entered 
as  16,  but  just  to  the  right  of  such  figures  were  the  figures  22, 
followed  by  a  brace  and  the  words,  "Shown  on  tally  sheet  In- 
spectors' statement  shows  16."  Below  the  footing  of  the  col- 
umn, which  was  1,444,  the  figure  6  was  set  down  and  added 
'  thereto,  and  the  result,  1,450,  was  given  thereunder.  Held,  that 
the  board  of  state  canvassers  properly  credited  said  candidate 
with  1,450  votes  from  that  county,  it  being  obvious  on  the  face 
of  the  return  that  the  county  canvassers  determined  that  the 
figures  in  question  should  be  22  and  not  16. 

8.  It  cannot  be  said  by  the  court  in  such  case  that  the  county  can- 
vassers improperly  made  up  the  tabular  exhibit;  but,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  must  be  presumed  that  they 
performed  their  duty  and  determined  the  correct  vote  in  the 
manner  provided  by  law. 

4.  The  memorandum  on  the  tabular  statement,  referring  to  the  tally 

sheet,  if  evidence  of  anything,  is  not  evidence  that  the  board  of 
county  canvassers  followed  the  tally  sheet 

5.  It  is  the  duty  of  the  board  of  state  canvassers  to  canvass  from 

the  regular  returns  before  them,  and  they  cannot  go  behind  the 
returns. 

6.  Whatever  may  be  the  power  of  the  supreme  court  under  sec  3452, 

Stats.  (1898). — ^which  authorizes  it  in  certain  cases,  upon  m^itn^ 
damus  against  any  board  of  canvassers,  to  inquire  into  the  facts 
of  the  election,  irrespective  of  the  election  returns,  "if  it  is 
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deemed  necessary  to  promote  the  ends  of  justice/' — such  power 
will  not  be  exercised  In  a  case  Inyolvlng  the  election  of  a  rep- 
resentative in  Congress  where  a  certificate  of  election  has  al- 
ready been  issued  to  one  of  the  candidates  and  the  inquiry 
could  not  be  completed  before  his  term  of  ofllce  would  have  be- 
gun,  when»  in  any  event,  the  ultimate  decision  of  the  right  to 
the  seat  must  rest  with  the  House  of  Representatives  itself. 

This  is  an  application  for  mandam/u8  requiring  the  board 
of  state  canvassers  to  reconvene,  determine  and  certify  that 
Oustav  Kustermann,  petitioner,  was  elected  as  representative 
in  Congress  from  the  Ninth  Congressional  district  of  Wiscon- 
sin, and  requiring  the  secretary  of  state  to  issue  and  transmit 
certificates  of  such  election. 

It  appears  from  the  petition  that  the  petitioner,  Kuster- 
mann, was  the  Republican  candidate  for  Congress  in  the 
Ninth  Congressional  district  at  the  general  election  held  No- 
vember 8,  1910;  that  Thomas  F.  Konop  was  the  Democratic 
candidate,  Alexander  McEathron  tho  Prohibition,  and 
Thomas  J.  Oliver  the  Social  Democratic  candidates  in  said 
district;  that  said  district  is  composed  of  the  counties  of 
Brown,  Kewaunee,  Door,  Oconto,  Marinette,  and  Outagamie ; 
that  the  board  of  county  canvassers  canvassed  the  returns  of 
said  election  in  the  respective  counties  made  by  the  inspectors 
of  the  election  of  the  several  precincts  and  such  returns  were 
certified  to  the  secretary  of  state.  The  petition  alleges  that 
the  votes  received  by  each  of  said  candidates  at  such  election 
were  as  follows : 


Eusternfiann. 

Konop. 

McEathron. 

Oliver. 

Brown  coontv 

2,797 
893 
1,303 
1,725 
2,039 
3,378 

8,274 
2,326 

738 
1,444 

842 
8,510 

128 

12 

58 

39 

169 

149 

679 

Kewaunee  county 

Door  countv 

22 
91 

Oconto  countv -...• 

174 

Marinette  countv 

614 

197 

12,136 

12,134 

655 

1,777 
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That  on  November  28,  1910,  the  board  of  state  canvassers 
met  at  the  office  of  the  secretary  of  state  in  Madisun  and  can- 
vassed the  returns  of  said  election;  that  the  petitioner  ap- 
peared before  said  state  board  as  well  as  said  Thomas  F. 
Konop,  each  claiming  to  have  the  greatest  number  of  votes 
cast  in  said  district;  that  the  board  adjourned  to  December  5, 
1910,  and  again  to  December  8,  1910,  at  which  last  named 
date,  after  the  canvass  of  the  returns,  the  board  made  a  state- 
ment that  said  respective  candidates  received  the  following 
number  of  votes  in  said  counties : 


Kustermann. 

Konop. 

McEathron. 

Oliver. 

Brown  county 

2,797 
893 

i,3as 

1,725 
2,039 
3,378 

3,274 
2,326 

738 
1,460 

842 
8,510 

128 

12 

68 

39 

169 

149 

679 

Kewaunee  county 

22 

Door  county 

91 

Oconto  county 

174 

Marinette  county... 

614 

Outacramie  county 

197 

12,135 

12,140 

656 

1,777 

That  said  board  of  state  canvassers  in  disregard  of  their 
duties  certified  said  above  statement  as  true  and  determined 
that  Thomas  F.  Konop  had  been  by  the  greatest  number  of 
votes  elected,  and  made  a  certificate  accordingly  which  was 
recorded  in  the  office  of  the  secretary  of  state,  and  transmitted 
to  said  Konop  a  certificate  of  election  imder  the  lesser  seal; 
that  in  making  said  examination,  canvass,  statement,  determi- 
nation, and  certificate  the  said  board  of  state  canvassers  went 
behind  the  returns  lawfully  before  said  board  and  credited 
said  Konop  with  six  votes  more  than  were  cast  for  him  in  the 
first  voting  precinct  in  the  town  of  Pensaukee,  Oconto  county. 

The  petition  charges  that,  aside  from  the  face  of  the  re- 
turns, either  through  inadvertence,  mistake,  or  fraud,  divers 
omissions  were  made  by  the  inspectors  and  clerks  of  election 
in  counting,  recording,  certifying,  and  returning  the  votes, 
whereby  the  vote  as  counted,  certified,  and  returned  for  pe- 


21] 


JANUARY  TERM,  1911. 


297 


State  ex  rel.  Kostermann  v.  Board  of  State  Canvassers,  145  Wis.  294. 


titioner  was  smaller  than  was  in  fact  cast  for  him^  and  sets 
forth  divers  irregularities  in  that  regard,  and  that  by  reason 
of  such  omissions,  errors,  and  mistakes  in  counting,  canvass- 
ing, certifying,  and  returning  said  votes,  and  other  errors, 
omissions,  and  mistakes  on  the  part  of  the  election  officials, 
the  votes  received  by  petitioner  had  been  incorrectly  counted, 
certified,  and  returned. 

An  alternative  vmt  of  mandamus  was  issued  and  due  re- 
turn made  thereto  by  the  board  of  state  canvassers,  composed 
of  James  A.  Frear,  secretary  of  state,  Andrew  H.  Dahlj  state 
treasurer,  and  Frank  L,  Gilbert j  attorney  general.  The  re- 
turn puts  in  issue  the  material  allegations  of  the  petition  and 
vmt  and  sets  up  affirmatively  that  as  such  board  of  state  can- 
vassers they  duly  met  on  November  28,  1910,  and  adjourned, 
and  on  December  8,  1910,  duly  canvassed  the  returns  and 
made  a  statement  of  the  whole  number  of  votes  cast  for  rep- 
resentative in  Congress  from  the  Ninth  district  and  stated 
the  whole  number  of  votes  to  be  26,607,  and  that  of  said 
votes  the  whole  number  given  to  Konop  was  12,140,  and  the 
whole  number  given  to  petitioner  was  12,135,  and  to  Mc- 
Eathron  555,  and  to  Oliver  1,777,  and  distinguished  the  sev- 
eral counties  in  which  such  votes  were  given  as  follows : 


Coanties. 

Total 
vote. 

Thomas 
F.  Konop. 

Alexander 
McRathron. 

Gustav 
Kustermann. 

Thomas 
J.  Oliver. 

Brown 

6,878 
3,253 
2,190 
7,234 
3,388 
3,664 

3,274 
2,326 

738 
3.510 
1,450 

842 

128 
12 
58 

H9 
39 

169 

2,797 
893 
1.303 
3,378 
1,725 
2,039 

679 

Kewaunee 

Door 

22 
91 

Outagamie 

Oconto 

197 
174 

Marinette 

614 

26,607 

12,140 

555 

12,135 

1,777 

That  the  respondents  as  such  board  duly  certified  such 
statement  to  be  correct  and  determined  that  said  Eonop  had 
been  given  the  greatest  number  of  votes  and  duly  elected  to 
the  office  aforesaid^  and  attached  to  such  statement  a  certifi- 
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cate  of  their  determination  and  delivered  the  same  to  the  sec- 
retary of  state  as  provided  by  law;  that  a  majority  of  said 
board,  namely,  James  A.  Frear,  secretary  of  state,  and 
A.  H.  DaJU,  state  treasurer,  signed  said  certificate,  and  Frank 
L.  Oilbertj  attorney  general,  dissented  therefrom,  and  there- 
upon said  board,  having  completed  their  work  as  provided  by 
law,  adjourned  sine  die.  Bespondents  specifically  deny  that 
Thomas  F.  Konop  received  only  1,444:  votes  in  Oconto  county, 
and  allege  that  said  returns  from  Oconto  county  were  duly 
canvassed  by  respondents,  and  that  the  whole  number  of  votes 
given  for  representative  in  Congress  for  the  Ninth  Congres- 
sional district  from  Oconto  county  was  3,388,  of  which  num- 
ber Thomas  F.  Konop  received  1,450,  Alexander  McEath- 
ron  39,  Gustav  Kustermann  1,725,  and  Thomas  J.  Oliver 
174,  as  shown  by  the  certified  statement  of  the  canvass  made 
by  the  board  of  county  canvassers  of  Oconto  county,  and  from 
which  certified  statement  respondents  made  their  canvass  and 
determination  for  said  office  as  to  Oconto  county ;  that  James 
A.  Frear  as  secretary  of  state  duly  recorded  in  his  office  such 
certified  statement  and  forthwith  made  and  transmitted  to 
Thomas  F.  Konop  a  certificate  of  his  election  under  the  lesser 
seal,  and  caused  a  copy  of  such  certified  statement  to  be  pub- 
lished in  a  newspaper  printed  at  the  seat  of  government,  and 
that  said  secretary  of  state  also  prepared  a  like  certificate  at- 
tested by  him  and  addressed  the  same  to  the  House  of  Bepre- 
sentatives  as  required  by  law ;  that  said  Thomas  F.  Konop  in 
truth  and  in  fact  received  12,140  votes,  and  that  said  num- 
ber is  shown  by  the  returns  from  which  said  canvass  was 
made,  and  that  the  petitioner  received  only  12,135  votes  as 
shown  by  the  returns.  Respondents  deny  that  in  making  the 
examination,  canvass,  statement,  determination,  and  certifi- 
cate they  went  behind  the  returns  lawfully  before  them  as 
such  board  and  considered  evidence  aZiimde  and  credited  said 
Konop  with  six  votes  more  than  were  cast  for  him  in  the  first 
voting  precinct  in  the  town  of  Pensaukee,  Oconto  county ;  and 
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allege  that  at  the  time  of  making  the  canvass  and  determina- 
tion the  relator  and  also  Thomas  F.  Konop  appeared  in  per- 
son and  by  counsel;  that  relator  and  said  Konop  filed  with 
the  board  by  their  respective  attorneys^  at  the  time  of  making 
said  canvass,  divers  afiSdavits  and  statements,  among  which 
was  a  certified  statement  of  the  tally  sheet  and  tabulated  state- 
ment of  the  votes  cast  at  said  election  for  member  of  Congress 
in  the  first  voting  precinct  of  the  town  of  Pensaukee,  Oconto 
county,  also  aflBdavits  of  inspectors  of  the  election  of  said  pre- 
cinct ;  that  such  statement  and  affidavits  were  permitted  to  be 
filed  at  the  request  of  the  parties  with  the  understanding  that 
the  same  would  not  be  considered  by  the  board  and  the  same 
were  not  considered  by  the  board  in  any  manner  whatever  in 
making  their  determination  and  canvass,  and  that  respondents 
considered  nothing  except  the  legal  returns  made  from  the 
different  counties  comprising  said  district  Respondents  al- 
lege generally  due  performance  of  their  duty  and  that  they 
adjourned  sine  die  on  the  8th  day  of  December,  1910,  and 
that  said  Thomas  F.  Konop,  to  whom  said  certificate  had  been 
issued,  is  now  in  possession  of  the  office  to  which  he  was  so 
declared  elected,  and  that  his  name  now  appears  on  the  roll 
of  the  House  of  Representatives  as  member  elect  from  the 
Ninth  Congressional  district  of  Wisconsin,  of  the  Sixty-sec- 
ond Congress  of  the  United  States  of  America;  that  the  re- 
spondent Frank  L.  OiJbert  was  of  opinion  upon  the  face  of 
the  returns  that  the  certificate  should  issue  to  the  relator,  and 
that  he  has  stood  ready  and  willing  to  certify  that  the  relator 
received  the  greatest  number  of  votes  and  was  duly  elected 
representative  in  Congress. 

The  following  were  attached  to  and  made  a  part  of  the  re- 
turn :  A  certified  copy  of  certificate  of  the  board  of  state  can- 
vassers, certified  copy  of  the  statement  of  the  board  of  county 
canvassers,  certificate  of  election,  certified  copy  of  inspectors^ 
statement  showing  result  of  election  held  for  first  precinct^ 
town  of  Pensaukee,  Oconto  county,  certified  copy  of  tally  list 
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from  first  precinct  of  town  of  Pensaukee,  Oconto  county,  and 
certified  copy  of  affidavits  of  inspectors  of  election  for  first 
precinct  of  town  of  Pensankee,  Oconto  county. 

The  petitioner  demurred  to  the  return  of  the  board  of  state 
'Canvassers  upon  the  groimd  that  it  appears  upon  the  face 
thereof  that  the  same  does  not  state  facts  sufficient  to  consti- 
tute a  defense  and  does  not  show  any  cause  or  excuse  for  not 
obeying  said  writ 

For  the  petitioner  there  was  a  brief  by  Fairchild  &  Oold- 
man  and  Oreene,  Fairchild,  North  &  Parker,  attorneys,  and 
M.  jB.  Ooldmaai  and  Jerome  B.  North,  of  counsel,  and  oral 
argument  by  /.  B.  North  and  H.  B.  Ooldman.  They  con- 
tended, inter  aiia,  that  on  the  face  of  the  returns  it  was  the 
^uty  of  the  board  of  state  canvassers  to  determine  that  the 
relator  received  a  plurality  of  all  the  votes  cast  and  that  he 
was  entitled  to  the  certificate.  The  tally  sheets  cannot  be  con- 
sidered. Only  such  papers  as  the  statute  requires  may  be  re- 
garded as  election  returns.  State  ex  reL  McDill  v.  Board  of 
State  Canvassers,  36  Wis.  498,  507;  McCrary,  Elections 
(2d  ed.)  §  104,  p.  119;  15  Cyc.  376,  note  44;  Smith  v.  Law- 
rence, 2  S.  Dak.  185,  49  N.  W.  7 ;  State  ex  rel  Steadley  v. 
Stuchey,  78  Mo.  App.  533 ;  State  ex  rel.  Ford  v.  Trigg,  72 
Mo.  365;  Staie  ex  rel.  Sunderall  v.  McKenzie,  10  iN.  Dak. 
132,  86  K  W.  231;  People  ex  rel  Att'y  Oeru  v.  Tool,  35 
Colo.  225,  86  Pac  231.  On  the  other  hand,  it  has  been  held 
that  where  the  tally  sheets  are  made  a  part  of  the  return  by 
the  statutes  they  can  be  considered  by  the  canvassers,  and 
where  there  is  a  discrepancy  between  them  and  the  statements 
■of  the  election  officials  the  former  prevail.  State  ex  rel 
WeUy  V.  McFadden,  4ff  Neb.  668,  65  N.  W.  800 ;  Hughes  v. 
Parker,  63  Kan.  297,  65  Pac  265 ;  In  re  Stewart,  156  K  T. 
545,  60  N".  E.  51.  The  duties  of  canvassing  boards  are 
purely  ministerial;  they  must  canvass  only  from  the  legal 
returns  before  them  and  cannot  consider  evidence  aliunde. 
Att'y  Oen.  ex  rel  Carpenter  v.  Ely,  4  Wis.  420,  427.     To 
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consider  the  tally  sheets  in  this  case  would  be  to  go  behind  the 
legal  returns,  and  this  the  county  canvassing  board  could  not 
do.  Sec.  94:6,  Stats.  (1898) ;  15  Cyc.  381,  382,  385,  and 
cases  cited ;  10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  746,  747 ; 
Merrill,  Mandamus,  §§  178,  181;  Att'y  Oen.  ex  rel.  Bash- 
ford  V.  Barstow,  4  Wis.  567;  State  ex  rel.  McDill  v.  Board 
of  State  Canvassers,  36  Wis.  498,  507;  State  ex  rel.  Hadfield 
V.  Grace,  83  Wis.  295,  298,  299 ;  State  ex  rel  Nelson  v.  Em^ 
erson,  137  Wis.  292;  People  ex  rel.  Att'y  Oen.  v.  Tisdale, 
1  Doug.  (Mich.)  59;  May  v.  Board  of  Canvassers,  94  Mich. 
605,  514,  54  K  W.  377,  379 ;  Belknap  v.  Board  of  Canvass- 
ers, 94  Mich.  516,  517,  54  N.  W.  376;  People  ex  rel  Derby 
V.  Rice,  129  N.  Y.  461,  29  N".  E.  358 ;  People  ex  rel.  Sher- 
wood v.  State  Board  of  Canvassers,  129  N.  Y.  360,  14  L.  R. 
A.  646 ;  State  v.  Governor,  25  K  J.  Law,  331,  348 ;  State  ex 
rel.  Sunderall  v.  McKenzie,  10  N.  Dak.  132,  138-140,  86  N. 
W.  231,  234,  235 ;  StcUe  ex  rel.  Benton  v.  Elder,  31  Neb.  169, 
183, 184, 10  L.  K  A.  796,  801 ;  People  ex  rel  Noyes  v.  Board 
of  Canvassers,  126  K  Y.  392,  27  K  E.  792. 

For  the  respondents  there  was  a  brief  by  the  Attorney  Oen- 
erai,  Russell  Jackson,  deputy  attorney  general,  and  Bowler  <Sk 
Bowler  and  Martin,  Martin  &  Martin,  of  counsel,  and  oral 
argument  by  Mr,  Joseph  Martin,  Mr.  Jackson,  and  Mr.  E. 
R.  Bowler. 

The  following  opinion  was  filed  February  21,  1911 : 

Kebwin,  J.  Many  interesting  questions  are  raised  upon 
this  appeal  and  exhaustively  argued  by  counsel  on  both  sides. 
On  the  part  of  the  relator  it  is  insisted  that  upon  the  face  of 
the  returns  he  was  entitled  to  the  certificate  of  election,  and 
that  the  board  of  state  canvassers,  without  authority  of  law 
and  contrary  to  the  returns,  gave  the  certificate  of  election  to 
Thomas  F.  Konop,  Democratic  candidate.  It  is  therefore 
claimed  that  this  court  should  award  a  peremptory  writ  of 
mandamus  compelling  the  board  to  re-assemble  and  give  the 
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certificate  to  relator^  and  that  under  sec  3452,  Stats.  (1898), 
this  court  should  inquire  into  the  facts  of  the  election  irre- 
spective of  the  election  returns  and  determine  who  was  in 
fact  entitled  to  the  certificate  of  election  by  the  greater  num- 
ber of  legal  votes  cast. 

On  the  part  of  the  respondents  it  is  insisted  that,  the  board 
having  performed  its  duties,  issued  the  certificate  of  election 
to  Mr.  Konop,  and  adjourned  sine  die,  it  became  ftunctus  of- 
ficio and  cannot  be  compelled  by  mandanvus  or  otherwise  to 
reconvene  and  issue  a  certificate  to  relator ;  and  further  that 
the  returns  show  that  Mr.  Konop  was  elected  and  therefore 
the  r^pondents  were  right  in  issuing  the  certificate  to  Mr. 
Konop. 

Whether  the  board  after  it  had  performed  its  duty,  issued 
a  certificate^  and  adjourned  sine  die  can  be  compelled  to  re- 
convene and  issue  a  certificate  to  another  is  a  delicate  ques- 
tion and  one  upon  which  there  is  confiict  of  authority.  It  is 
claimed  that  State  ex  rel  Binder  v.  Ooff,  129  Wis.  668,  109 
N.  W.  628,  is  controlling  here,  and  that  upon  the  doctrine 
laid  down  there  no  relief  can  be  had  by  mandcwyus  to  compel 
the  issuance  of  a  certificate  in  any  case  after  the  board  has 
performed  its  duty  and  adjourned.  But  this  court  did  not  go 
to  that  extent  in  the  Binder  Case.  However,  we  do  not  re- 
gard it  necessary  to  consider  or  decide  whether  mandamus 
will  lie  in  any  case,  after  the  board  of  state  canvassers  has 
determined  the  result,  issued  the  certificate  of  election,  and 
adjourned  sine  die,  to  compel  the  issuance  of  a  certificate  to 
another  candidate  under  existing  laws. 

A  very  able  argument  is  made  by  counsel  for  relator  based 
upon  the  proposition  asserted  by  them  that  upon  the  face  of 
the  returns  it  was  the  duty  of  the  board  of  state  canvassers  to 
determine  that  Mr,  Kustermanm,  received  a  plurality  of  all 
the  votes  cast,  and  that  he  was  entitled  to  the  certificate; 
therefore  the  certificate  should  have  been  issued  to  him.  The 
return  of  the  respondents  to  the  writ  is  quite  fully  set  forth  in 
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the  statement  of  facts  and  need  not  be  repeated  here.  From 
6nch  return  it  seems  dear  to  us  that  the  respondents  were 
warranted  in  issuing  the  certificate  to  Mr.  Konop,  and  that 
the  returns  of  the  county  canvassers  justified  such  action. 
The  trouble  seems  to  have  arisen  out  of  the  return  from 
Oconto  county.  The  board  of  county  canvassers  of  that 
county  made  and  filed  with  the  county  clerk  their  statement 
of  the  result  of  the  election  in  that  counly  for  representative 
in  Congress,  by  which  ihey  certified  that  the 

'^'foregoing  and  within  tabular  statement  is  correct  and  true, 
as  compiled  from  the  original  returns  made  to  the  county 
clerk  of  said  county,  and  as  compared  therewith  by  us,  and 
that  from  such  returns  it  appears  that  at  the  general  election 
held  in  the  several  towns,  wards,  villages,  and  election  dis- 
tricts of  said  county,  on  the  first  Tuesday  succeeding  the  first 
Monday  of  November,  A.  D.  1910,  being  the  eighth  day  of 
said  month, 

"The  whole  number  of  votes  given  for  representative  in 
Congress  for  the  Ninth  Congressional  district  was  thirty- 
three  hundred  eighty-eight  (3,388),  of  which  number  Thomas 
F.  Konop  received  fourteen  hundred  fifty  (1,450)  votes; 

"Alexander  McEathron  received  thirty-nine  (39)  votes; 

'^Gustave  Kustermarm  received  seventeen  hundred  twenty- 
five  (1,725)  votes; 

"Thomas  J.  Oliver  received  one  hundred  sevenly-four 
(174)  votes." 

The  certificate  is  in  conformity  with  statute  and  in  the 
usual  form,  except  as  to  the  tabular  exhibit  respecting  the  vot- 
ing precinct  in  Oconto  county  called  ^Tensaukee  Ist  precinct" 
In  the  vertical  column  under  the  name  '*Thos.  F.  Konop"  and 
opposite  'Tensaukee,  1st  precinct"  are  the  figures  "16,"  and 
just  to  the  right  of  these  are  the  figures  "22,"  followed  by  a 
brace  to  the  right  of  which  appear  the  words  "Shown  on  tally 
sheet  Inspectors'  statement  shows  1 6."  The  addition  of  the 
column  immediately  under  the  last  precinct  vote  is  given 
"1,444."  Under  the  units  in  the  figures  1,444  is  the  figure 
6,  and  immediately  under  an  addition  showing  "1,450,"  so 
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that  the  column  as  finally  added  gives  Thomas  F*  Konop 
1,450  votes  in  Oconto  county.  The  controversy  is  over  the 
six  votes — whether  the  respondents  were  warranted  in  count- 
ing them  for  Mr.  Konop.  In  other  words,  whether  the  state 
board  should  have  determined  that  Konop  received  1,450 
votes  in  Oconto  county  or  1,444.  Now  if  we  take  the  second 
footing  in  the  Konop  column  of  the  tabular  exhibit  and  the 
certificate  of  the  whole  number  of  votes  as  heretofore  quoted,, 
both  the  tabular  exhibit  and  the  certificate  are  in  harmony, 
each  giving  1,450  votes,  while  if  we  take  the  first  footing  and 
the  certificate  they  do  not  agree.  But  it  is  said  by  counsel 
for  relator  that  the  respondents  were  not  authorized  in  credit- 
ing the  six  votes  to  Konop,  but  were  bound  by  the  number  in 
the  column  of  the  tabular  exhibit  opposite  each  voting  pre- 
cinct. True,  the  tabular  exhibit  is  a  part  of  the  return  and 
is  entitled  to  weight  But  the  statement  of  the  number  of 
votes  in  the  body  of  the  certified  statement  is  at  least  as  strong 
evidence  as  the  tabular  exhibit.  And  with  the  notation  on 
the  tabular  exhibit  and  the  second  footing  making  the  tabular 
exhibit  correspond  with  the  statement  in  the  certificate,  there 
seems  to  be  no  doubt  that  the  county  canvassers  determined, 
and  rightly,  that  Mr.  Konop  received  1,450  votes  in  Oconto- 
county,  and  that  upon  the  face  of  the  returns  the  respondents- 
were  justified  in  so  finding.  It  is  quite  obvious  upon  the 
face  of  the  return  of  the  county  canvassers  that  ihey  deter- 
mined that  the  figures  in  the  Konop  column  opposite  the 
words  ^Tensaukee,  1st  precinct,"  should  be  22,  not  16,  and  so- 
made  the  corrections  indicated  on  the  face  of  the  tabular  ex- 
hibit Nor  can  it  be  said  that  the  county  canvassers  improp- 
erly made  up  the  tabular  exhibit,  but  on  the  contrary  it  must 
be  presumed  that  they  performed  their  duty. 

Sec.  82,  Stats.  (1898),  respecting  the  county  canvassers^ 
provides : 

"On  the  assembling  of  the  board  they  shall  open  and  exam- 
ine the  returns,  .  •  •  and  if,  on  examination  of  any  returns 
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reoeived,  they  shall  be  found  so  informal  or  incomplete  that 
the  board  cannot  intelligently  canvass  them,  they  shall  dis- 
patch a  messenger  with  such  returns  to  the  inspectors  who 
made  them  with  a  written  specification  of  the  informalities 
or  defects,  and  command  them  to  forthwith  complete  the 
same  in  the  manner  required  by  law  and  deliver  them  to  said 
messenger,  which  such  inspectors  shall  do.  •  .  .  For  such 
purposes  the  board  may  adjourn  as  may  be  necessary,  not 
more  than  four  days  at  one  time  nor  more  than  eight  days  in 
alL^' 

Under  this  statute  the  county  canvassers  are  authorized  to 
require  the  returns  from  the  inspectors,  if  foimd  informal  or 
incomplete,  to  be  completed  in  the  manner  provided  by  law. 
The  same  or  similar  authority  is  conferred  upon  the  state  can- 
vassers.  Sec.  94,  Stats.  (1898),  as  amended  by  ch.  488,  Laws 
of  1909.  What  proceedings  were  had  before  the  county  can- 
vassers we  only  know  from  the  returns.  It  may  well  be  that 
an  incomplete  or  informal  return  was  furnished  by  the  in- 
spectors and  afterwards  corrected  returns  furnished  in  ac- 
cordance with  the  statute  and  the  correction  made  in  the  man- 
ner indicated  after  the  return  of  the  county  canvassers  had 
been  prepared  and  before  signing,  or  the  county  canvassers 
may  have  committed  an  error  in  copying  in  the  figure  16  in 
the  column  instead  of  22,  as  shown  by  the  inspectors'  returns, 
and  on  discovering  the  error  made  the  correction  by  adding 
up  the  column  and  adding  six  so  as  to  make  the  correct  foot- 
ing. 

The  original  returns  of  the  county  canvassers  are  before  us, 
and  the  figures  including  the  figure  6  and  the  footings  ap- 
pear to  be  in  the  same  handwriting  and  bear  evidence  that  the 
additions  were  made  by  the  board  so  as  to  give  the  correct 
number  of  votes  to  Mr.  Konop.  Another  fact  corroborative 
of  this  proposition  is  the  certified  copy  of  the  inspectors' 
statement  from  the  town  clerk's  office  of  the  town  of  Pen- 
saukee,  Oconto  county,  made  a  part  of  the  return  to  the  writ 
and  showing  the  result  in  the  first  precinct,  town  of  Pensau- 
VoL.  146-20 
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kee,  to  be  22  votes  for  Mr.  Konop.  This  statement  is  re- 
quired to  be  filed  and  preserved  with  the  town  clerk  by  sec.  78, 
Stats.  (1898),  as  amended  by  sec.  1,  ch.  148,  Laws  of  1901. 
But  however  the  irregularities  on  the  tabular  exhibit  occurred 
is  not  very  material;  because  such  exhibit  was  made  by  the 
county  canvassers,  corresponds  with  the  vote  in  the  certificate, 
and  must  be  presumed  to  be  correct,  since  nothing  appears  in 
the  returns  to  the  contrary.  The  memorandum  on  the  tabu- 
lar exhibit  as  to  the  tally  sheet,  if  evidence  of  anything,  is  not 
evidence  that  the  county  board  of  canvassers  followed  it.  On 
the  contrary  it  must  be  presumed  that  they  determined  the 
correct  vote  in  the  manner  provided  by  law.  Examination  of 
the  tally  sheet  may  have  aroused  inquiry  and  investigation 
along  the  lines  provided  by  law.  It  is  true  that  the  board  of 
state  canvassers,  the  respondents,  were  obliged  to  canvass  from 
the  regular  returns  before  them  under  the  power  conferred  by 
the  statutes  and  could  not  go  behind  the  returns,  and  in  their 
return  to  the  writ  of  mandam/us  they  alleged  that  they  did  not 
go  behind  the  returns  of  the  county  canvassers,  and  considered 
nothing  else  in  arriving  at  their  determination  but  the  regular 
returns  of  the  county  canvassers.  A  great  deal  of  space  is  oc- 
cupied by  counsel  for  relator  in  their  brief  with  argument  to 
the  effect  that  the  county  canvassers  or  respondents  could  not 
consider  the  tally  sheet,  but  there  is  no  evidence  that  they  de- 
termined the  result  of  the  election  from  the  tally  sheet.  On 
the  contrary,  upon  the  facts  set  up  in  the  return  and  admitted 
by  the  demurrer  it  appears  that  they  did  not,  so  it  is  imneces- 
sary  to  determine  whether  the  tally  sheet  could  be  considered 
or  not. 

Aside  from  the  question  that  the  respondents  as  a  canvass- 
ing board  has  performed  its  duty,  determined  that  Mr.  Konop 
was  elected,  issued  a  certificate  of  election  to  him,  and  ad- 
journed sine  die,  we  think  the  record  fully  supports  the  ac- 
tion of  the  respondents,  and  that  the  relator  has  made  no  case 
which  would  warrant  this  court  in  awarding  the  writ  of  manr- 
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damns.  State  ex  rel.  Binder  v.  Ooff,  129  Wis.  668,  109  N. 
W.  628 ;  State  ex  rel.  Jones  v.  Oates,  86  Wis.  634,  67  K  W. 
296 ;  La  Pointe  v.  O'Mdlley,  46  Wis.  86,  60  N.  W.  621 ;  Mer- 
rill, Mandamus,  §  142. 

Sec  3462,  Stats.  (1898),  is  also  relied  upon  by  counsel  for 
relator.  It  is  alleged  in  the  petition,  upon  information  and 
belief,  that  divers  omissions  were  made  by  the  inspectors 
throughout  the  district  in  counting  and  returning  votes  cast 
for  relator  so  that  his  vote  as  canvassed  and  returned  was 
smaller  than  he  in  fact  received,  and  that  such  alleged  errors 
which  do  not  appear  on  the  face  of  the  returns  may  be  re- 
viewed in  this  action  under  sec  3452,  Stats.  (1898).  We 
shall  not  attempt  to  render  an  opinion  upon  the  scope  of  this 
section,  nor  decide  whether  it  applies  to  any  case  where  the 
board  of  canvassers  had  issued  the  certificate  of  election  and 
adjourned  as  in  the  instant  case.  It  seems  by  its  terms  to 
cover  cases  only  where  it  is  deemed  necessary  to  promote  the 
ends  of  justice  to  inquire  into  the  facts  of  the  election,  'irre- 
spective of  the  election  returns,"  and  does  not  appear  to  reach 
the  present  case.  Even  conceding  that  the  statute  is  valid 
and  may  be  applied  to  the  present  case  we  do  not  think  that 
it  would  "promote  the  ends  of  justice  if  we  were  now  to"  in- 
quire into  the  facts  of  the  election  irrespective  of  the  returns. 
Such  an  inquiry  would  take  weeks  and  probably  months.  It 
appears  that  Mr.  Konop's  certificate  is  already  filed  and  his 
name  on  the  list  of  the  next  House;  long  before  this  court 
could  reach  any  result  the  term  of  office  will  have  begun ;  cer- 
tainly any  decree  of  this  court  rendered  after  March  4th  next 
cannot  oust  Mr.  Konop  from  office ;  the  final  determination  of 
the  right  to  office  rests  vrith  the  House  of  Representatives  it- 
self, and  any  inquiry  by  the  court  after  the  term  of  office  has 
conmienoed  in  a  proceeding  to  whi(^  Mr.  Konop  is  not  a 
party  would  seem  to  be  futile  to  the  last  degree. 

On  the  facts  alleged  in  the  return  we  are  unable  to  say  that 
the  state  canvassing  board  oonmiitted  error  or  that  it  is  clear 
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that  they  should  have  awarded  the  certificate  to  Mr.  Kuster- 
mann,  hence  the  demurrer  to  the  return  must  be  overruled. 
There  being  no  suggestion  that  any  material  issue  of  fact 
can  be  taken  on  the  return  the  vmt  will  be  denied. 

By  the  Court. — The  demurrer  is  overruled  and  the  writ  is 
denied. 

The  following  opinion  was  filed  February  23,  1911 ; 

Timlin,  J.  I  have  also  arrived  at  the  conclusion  that  the 
writ  should  be  denied  and  desire  to  make  a  record  of  the  rea- 
sons which  led  me  to  that  conclusion. 

1.  A  statute  of  the  United  States  provides : 

"Before  the  first  meeting  of  each  Congress  the  clerk  of  the 
next  preceding  House  of  Kepresentatives  shall  make  a  roll  of 
the  Representatives-elect,  and  place  thereon  the  names  of 
those  persons,  and  of  such  persons  only,  whose  credentials 
show  that  they  were  regularly  elected  in  accordance  with  the 
laws  of  their  states  respectively,  or  the  laws  of  the  United 
States."     2  Fed.  Stats.  Ann.  215. 

The  return  to  the  alternative  writ  shows  that  a  certificate 
of  election  was  issued  by  the  state  canvassing  board  to  Thomas 
F.  Konop  on  December  8,  1910,  and  filed  with  the  secretary 
of  state,  whereupon  the  latter  delivered  to  said  Konop  a  cer- 
tificate of  his  election  and  also  forwarded  a  certificate  to  the 
House  of  Representatives  at  Washington  as  required  by  law, 
and  further : 

"That  said  Thomas  F.  Konop,  to  whom  said  certificate  has 
been  issued,  is  now  in  possession  of  the  oflSce  to  which  he  was 
so  declared  to  be  elected,  and  that  his  name  now  appears  on 
the  roll  of  the  House  of  Representatives  as  a  member-elect 
from  the  Ninth  Congressional  district  of  Wisconsin,  of  the 
Sixty-second  Congress  of  the  United  States  of  America." 

It  also  appeared  in  said  return  that  the  state  canvassing 
board,  after  its  canvass  of  said  election  and  on  December  8, 
1910,  adjourned  without  day.     The  certificate  delivered  to 
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Konop  and  filed  in  the  House  of  Representatives  bears  date 
December  9,  1910.  All  this  occurred  prior  to  the  service  of 
the  alternative  writ,  and  all  this  is  admitted  by  demurrer  to 
the  return  to  that  writ.  So  that  even  on  the  assumption  that 
the  board  of  county  canvassers  of  Oconto  county  erroneously 
arrived  at  its  determination  from  a  consideration  of  the  poll 
list  together  with  the  return  from  the  election  inspectors,  and 
that  the  board  of  state  canvassers  accepted  the  return  of  the 
board  of  county  canvassers  of  Oconto  county  so  based,  the 
writ  must  be  denied  under  the  authority  of  State  ex  rel.  Bin- 
der V.  Ooff,  129  Wis.  668,  109  K  W.  628,  if  that  case  is  not 
to  be  overruled.     Quoting  from  that  case : 

**We  simply  hold  that,  where  a  canvass  has  been  made  and  a 
certificate  issued,  the  certificate  holder  cannot  be  deprived  of 
his  prima  facie  right  to  the  office  by  any  subsequent  action  of 
the  canvassing  board.  His  right  must  be  contested  and  set 
aside  in  a  proper  action  or  proceeding  brought  for  the  pur- 
pose, and  imtil  this  has  been  done  mandamus  will  lie  to  place 
him  in  p^>6session  of  the  property  and  privileges  of  the  office 
to  which  he  has  prima  facie  title." 

Again: 

"This  court  has  held  that  one  who  has  been  declared  by  the 
prober  canvassing  board  to  have  been  elected  to  an  office,  and 
has  received  the  proper  certificate  of  election  and  duly  quali- 
fied, is  entitled  to  the  possession  of  the  office  and  its  property 
and  emoluments  as  against  all  the  world  except  a  de  facto 
officer  already  in  possession  under  color  of  authority,  and  that 
this  right  persists  until  a  different  result  is  reached  in  a  quo 
warranto  action  or  other  proper  proceeding  to  contest  the 
right  of  the  certificate  holder.  State  ex  rel,  Jones  v.  Oates, 
86  Wis.  634,  67  K  W.  296 ;  State  ex  rel  McCoale  v.  Kersten, 
118  Wis.  287,  95  K  W.  120.'' 

The  constitution  of  the  United  States  makes  the  House  of 
Representatives  "judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members.''  And  this  excludes  any  juris- 
diction on  the  part  of  this  court  to  entertain  or  determine  any 
question  relating  to  the  election,  return,  or  qualification  of 
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members  of  Congress  after  the  matter  has  reached  the  stage 
above  indicated.  O'Hara  v.  PoweU,  80  IT.  0.  103,  and  cases 
infra. 

2.  A  motion  to  quash  the  alternative  writ  is  also  before  the 
court.  It  is  Qontended  that  the  mandarmis  in  the  instant  case 
may  be  supported  under  sec  3462,  Stats.  (1898),  relating  to 
mandanvus.     That  contains  the  following: 

"In  any  proceedings  by  immdanvus  against  any  board  of 
canvassers  in  the  supreme  court  to  compel  the  execution  and 
delivery  of  a  certificate  of  election  to  any  person  claiming  to 
have  been  elected  to  the  oflSce  of  state  senator  or  member  of 
the  assembly,  or  member  of  the  house  of  representatives  of 
the  congress  of  the  United  States,  or  presidential  elector,  by 
the  qualified  electors  of  this  state,  the  court  may,  if  it  is 
deemed  necessary  to  promote  the  ends  of  justice,  inquire  into 
the  facts  of  such  election,  irrespective  of  the  election  returns, 
and  determine  who  was  in  fact  entitled  to  the  certificate  of 
election  to  such  oflSce  by  the  greater  number  of  legal  votes 
cast,  and  the  certificate  issued  in  pursuance  of  such  determi- 
nation shall  be  taken  as  the  true  and  only  lawful  certificate  of 
election  to  such  ofiice,  and  any  other  certificate  of  election  to 
the  same  office  issued  by  any  board  of  canvassers  shall  be  null 

and  void." 

« 

This  is  clearly  an  election  contest  statute  and  cannot  be 
made  to  do  service  in  a  political  exigency  as  anything  less 
than  this.  This  is  apparent  from  the  provision  that  it  is 
only  the  certificate  issued  in  pursuance  of  "such  determina- 
tion" that  shall  be  taken  as  the  true  and  only  lawful  certifi- 
cate of  election  to  sucih  office.  What  is  "such  determina- 
tion?" The  only  determination  theretofore  mentioned  in 
this  statute  is  as  follows : 

"The  court  may  .  .  ,  inquire  into  the  facts  of  such  elec- 
tion, irrespective  of  the  election  returns,  and  determine  who 
was  in  fact  entitled  to  the  certificate  of  election  to  such  office 
by  the  greater  nimiber  of  legal  votes  cast" 

There  is  nothing  in  this  statute  giving  such  efficacy  to  any 
certificate  of  election  except  that  issued  in  pursuance  of  such 
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determination.  This  statute  is  therefore  nnconstitTitional  as 
r^ards  representatives  in  Congress  under  the  clause  of  the 
federal  constitution  first  quoted,  and  such  is  the  consensus  of 
judicial  opinion  everywhere  with  reference  to  statutes  of  this 
kind  authorizing  a  contest  and  a  trial  of  the  election  result  on 
the  merits  in  all  cases  where  the  constitution  makes  the  legis- 
lative body  the  judge  of  the  election,  returns,  and  qualifications 
of  its  members.  Att'y  Oen.  ex  rel.  Beers  v.  Board  of  Can- 
vassersj  155  Mich.  44,  118  N.  W.  584;  Vance  v.  Board  of 
Canvassers,  95  Mich.  462,  54  N.  W.  1048 ;  Pound  v.  Board 
of  Canvassers,  120  Mich.  181,  79  N.  W.  114;  O'Hara  v. 
Powell  80  K  0.  103 ;  In  re  Election  of  McNeill,  111  Pa.  St. 
235 ;  Dalton  v.  State  ex  rel.  Richardson,  43  Ohio  St.  652,  3 
K  E.  686 ;  Ellison  v.  Barnes,  23  Utah,  183,  63  Pac.  899. 

State  ex  rel.  McDiU  v.  Board  of  Canvassers,  36  Wis.  498, 
also  recognizes  this.     Quoting  from  that  case : 

• 

"We  cannot  determine  the  right  to  the  office,  but  only  the 
duty  of  the  board  of  state  canvassers  in  respect  to  the  can- 
vass. The  power  to  determine  the  right  is,  by  the  constitu- 
tion of  the  United  States,  vested  exclusively  in  the  House  of 
Representatives.  Art.  I,  sec.  6.  Hence  we  cannot  go  be- 
hind the  returns  and  investigate  and  correct  frauds  and  mis- 
takes, and  adjudge  which  of  the  candidates  was  elected,  but 
can  only  determine  whether  the  board  of  state  canvassers 
ought  to  include  in  its  canvass  and  statement  of  the  votes  cast 
for  representative  in  Congress  those  returns  from  Wood 
county." 

There  was  no  certificate  of  election  issued  in  the  McDUl 
Case.     Speaking  of  the  board  of  canvassers  the  court  said : 

"They  have,  however,  pending  the  present  proceedings, 
voluntarily  abstained  from  making  the  certificate  required  by 
law,  of  their  determination  of  the  result  of  such  election,  thus 
relieving  the  relator  and  the  court  from  what  might  have 
caused  embarrassment,  and  have  gracefully  submitted  the 
whole  matter  to  the  adjudication  of  the  court." 

If  it  be  said  that  under  sec.  3452,  Stats.  (1898),  this  court 
could  exercise  a  fraction  of  the  power  there  attempted  to  be 
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conferred  upon  the  court^  the  answer  is  that  it  is  only  to  a 
certificate  of  election  issued  pursuant  to  a  judgment  of  this 
court,  after  a  contest  on  the  merits,  that  this  statute  gives  the 
effect  of  superseding  a  certificate  of  election  theretofore  issued. 
In  this  paragraph,  speaking  of  the  statute,  I  have  used 
the  word  "unconstitutional."  Perhaps  in  deference  to  the 
learned  professors,  journalists,  and  others  who  maintain  that 
courts  have  usurped  the  power  of  declaring  laws  unconstitu- 
tional, I  should  have  said  that  the  provisions  of  the  statute 
are  inconsistent  with  those  of  the  constitution,  and  I  find  it 
impossible  to  conform  to  both,  hence  follow  the  constitution 
as  paramount. 

3.  The  certificate  of  election  having  been  issued  and  pre- 
sented to  the  House  of  Eepresentatives,  the  matter  has  passed 
into  the  control  of  that  legislative  body  and  any  decision  made 
by  this  court  in  this  proceeding  will  have  no  binding  force  or 
efficacy.  Neither  Congress  nor  any  one  else  is  required  to 
regard  it  or  give  it  weight.  The  alleged  duty  of  this  court 
to  make  such  proclamation  or  fulmination  is  therefore  not  a 
judicial  duty.  Gordon  v.  U.  S.  117  U.  S.  697.  The  de- 
cision of  this  court  would  be  a  vain  and  idle  ceremony. 
O'Hara  v.  Powell,  supra;  In  re  Election  of  McNeill,  supra; 
Ellison  V.  Barnes,  supra;  Dalton  v.  State  ex  rel.  Richardson,, 
supra.  Nothing  could  be  more  insidiously  damaging  to  the 
judicial  department  of  government  than  a  recognition  of  its 
power  or  duty  to  make  proclamations  to  which  no  one  is 
obliged  to  give  heed  or  respect. 

4.  On  the  merits  of  the  application  there  is  no  ground  for 
the  issue  of  the  writ.  It  is  uncontroverted  that  the  board  of 
state  canvassers  correctly  canvassed  the  returns  from  all  the 
counties  constituting  the  Congressional  district  except  Oconto 
county.  Respecting  this  county  it  appears  that  the  statement 
required  to  be  made  by  the  county  canvassers  and  returned  to 
the  state  canvassing  board  showed  that  Mr.  Konop  had  re- 
ceived 1,450  votes  in  Oconto  county ;  but  the  statute  further 
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provided  that  the  county  canvassers  "shall  append  to  each 
such  statement  as  part  thereof  a  succinct  tabular  exhibit,  in 
figures,  of  the  votes  cast  at  each  election  poll  in  the  county  for 
each  office  and  person  entering  into  the  canvass  embraced  in 
such  statement,  whether  canvassed  or  not,  and  if  any  votes 
were  rejected  shall  specify  the  reasons  therefor/'  Sec  83, 
Stats.  (1898), 

This  tabular  statement  showed  that  there  were  cast  for  re- 
lator in  the  first  precinct  of  Pensaukee  66  votes  and  for  his 
opponent,  Konop,  showed  16  votes,  with  the  following  anno- 
tation opposite  the  16  votes:  "22 — Shown  on  the  tally  sheet. 
Inspectors'  statement  shows  16."  The  difference  between  16 
and  22  was  then  added  at  the  foot  of  the  column  to  1^4:44^ 
making  1,450.  What  the  board  of  county  canvassers  of 
Oconto  county  had  before  it  we  do  not  know.  Tally  sheets  are 
in  some  cases  expressly  authorized  by  statute.  Ch.  459,  Laws 
of  1901*  In  others  by  implication.  Sees.  94i  and  94;,  Stats. 
(1898)  ;  Election  Laws  of  1910,  p.  91.  Whether  there  was 
a  voting  machine  in  the  precinct  in  question  we  do  not  know. 
The  board  of  state  canvassers  had  before  it,  then,  a  certified 
statement  from  the  county  board  of  canvassers  showing  that 
Mr.  Konop  received  1,450  votes,  and  the  county  canvassers 
had  appended  to  this  statement  and  as  part  thereof  a  tabular 
exhibit  in  figures  of  the  votes  cast  at  each  election  poll  show- 
ing 16  votes  for  Konop,  corrected  by  the  annotation  aforesaid 
of  22,  which  brought  his  total  vote  of  Oconto  up  to  1,450, 
corresponding  with  the  certified  statement.  The  certified 
statement  is  in  nowise  impeached  unless  it  be  by  this  tabular 
exhibit  and  the  correction  aforesaid,  and  the  tabular  exhibit 
is  in  nowise  impeached  except  as  it  may  be  impeached  by  the 
memorandum  aforesaid,  indorsed  thereon,  relating  to  the  cor- 
rection. There  is  no  showing  that  Mr.  Konop  did  not  get 
these  22  votes  in  the  first  precinct  of  Pensaukee.  But  it  is 
contended  that  the  memorandum  of  correction  indicates  that 
the  board  of  county  canvassers  made  the  correction  from  the 
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tally  sheets  returned  to  them  by  the  inspectors  and  that  these 
tally  sheets  are  not  official  documents  or  required  to  be  re- 
turned. They  were,  however,  treated  as  competent  to  be  con- 
sidered for  the  purpose  of  correcting  the  return  in  State  ex 
rel  Binder  v.  Goff,  129  Wis-  668,  109  N.  W.  628.  Another 
statute  (sec  82,  Stats.  1898)  providing  for  the  county  can- 
vass authorized  the  county  canvassers,  if  the  return  from  the 
election  inspectors  of  the  various  precincts  shall  be  found  so 
informal  or  incomplete  that  the  board  of  county  canvassers 
cannot  intelligently  canvass  them,  to  dispatch  a  messenger 
with  such  returns  to  the  inspectors  with  a  written  specification 
of  the  informalities  or  defects,  and  command  the  inspectors  to 
forthwith  complete  the  same  in  the  manner  required  by  law 
and  deliver  them  to  such  messenger. 

We  have  no  proof  that  the  county  canvassers  did  this  or 
omitted  it,  but  we  have  in  the  return  a  certified  copy  of  the 
duplicate  statement  of  the  canvass  by  the  inspectors  required 
by  sec.  78,  Stats.  (1898)',  to  be  delivered  to  the  town  clerk, 
and  this  shows  22  votes  for  Mr.  Konop.  What  the  duplicate 
original  which  was  delivered  to  the  county  canvassers  shows 
we  are  not  informed,  except  as  may  be  indicated  by  the  memo- 
randum on  the  tabular  exhibit  above  quoted.  This  memo- 
randum is  an  extra-official  statement  not  required  by  law  to 
be  made,  and  is  in  my  opinion  entirely  insufficient  to  impeach 
the  canvass  of  the  state  board  or  overthrow  the  certificate  of 
election  abeady  issued. 

The  following  opinion  was  filed  March  14,  1911: 

WiNSLOw,  C.  J.  (concurring).  I  entirely  agree  that  the 
writ  in  this  case  should  be  quashed  upon  two  plain  proposi- 
tions which  I  understand  to  be  the  only  propositions  neces- 
sary to  decide^  or  in  fact  decided,  in  the  case. 

1.  The  certified  statement  of  the.  county  board  of  canvass- 
ers states  positively  that  Mr.  Konop  received  1,450  votes  in 
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Oconto  county.  This  statement  is  not  overcome  by  the  figures 
on  the  tabular  statement  attached.  The  utmost  that  can  be 
said  about  the  tabular  statement  is  that  it  is  somewhat  con- 
fused :  it  does  not  contradict  nor  overcome  the  positive  asser- 
tion in  the  certified  statement.  In  order  to  justify  the  is- 
suance of  a  writ  of  mandam/us  the  right  thereto  must  be  cer- 
tain, and  this  cannot  be  said  here. 

2.  Owing  to  the  fact  that  the  term  of  office  commences 
within  a  few  days  and  the  House  of  Representatives  is  the 
ultimate  tribunal  which  must  decide  who  was  in  fact  elected, 
this  court  does  not  deem  that  the  "ends  of  justice"  would  be 
promoted  by  undertaking  a  fruitless  inquiry  into  the  facts  of 
the  election  independent  of  the  returns.  Such  an  inquiry 
would  consume  much  time,  and  any  judgment  rendered  by 
this  court  at  the  end  would  have  no  substantial  effect. 

I  do  not  understand  that  the  principles  laid  down  in  the 
Binder  Case  have  any  application  here,  because  no  one  is  in 
possession  of  the  office  at  the  time  this  judgment  is  rendered, 
nor  do  I  understand  that  the  court  decides  or  intimates  that  it 
cannot  compel  a  canvassing  board  to  reconvene  after  final  ad- 
journment and  perform  its  duty  if  it  appear  that  it  has 
failed  to  do  so. 

Further,  I  do  not  understand  that  the  court  decides  or  in- 
timates that  it  may  not  in  a  proper  case  exercise  the  powers 
attempted  to  be  conferred  by  the  last  clauses  of  sec.  3452, 
Stats.  (1898).  These  questions  are  delicate  and  important 
questions  which  will  deserve  serious  consideration  when  it 
becomes  necessary  to  decide  them. 

The  following  opinion  was  filed  March  14, 1911 : 

MA.SSHAXL,  J.  (concurring).  While  I  concur  in  the  de- 
cision and  in  the  court's  real  reason  therefor,  as  I  understand 
it,  I  fear  what  has  been  written  may  cause  uncertainty  as  to 
the  court's  position, — ^uncertainty  growing  out  of  method  of 
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treatment  in  its  opinion^  intensified  by  the  additional  opinion 
by  my  Brother  Timun.  So  I  will  place  on  file  my  under- 
standing of  what  the  court  has  decided  as  to  minor  questions 
underlying  the  ultimate  one  aj9  to  whether  the  return  to  the 
Alternative  writ  and  the  writ  itself  show,  as  matter  of  law, 
th«  relator  not  to  be  entitled  to,  or  at  least  under  the  circum- 
stances should  not  be  awarded,  the  relief  prayed  for. 

Obviously  the  motion  to  quash  presented  the  question  of 
sufficiency  of  facts  stated  as  ground  for  the  writ,  but  it  should 
be  understood  that  the  admissions  involved  in  the  motion  go 
only  to  facts  well  pleaded.  A  demurrer  or  motion  in  the  na- 
ture thereof  does  not  admit  pleaded  conclusions  of  law.  In 
this  respect  the  suggestion  that  Konop  is  actually  in  possession 
of  the  office  of  member  of  Congress  because  it  is  so  alleged  as 
a  conclusion  in  the  return,  challenges  attention.  Starting 
with  the  false  premise  as  a  verity  the  idea  naturally  followed 
that  he  could  not  be  ousted  from  office  by  a  proceeding  of  this 
kind.  One  false  premise  naturally  leads  to  a  false  syllogism 
in  the  whole  and  a  wrong  conclusion. 

The  falsity  of  the  premise  that  Konop,  when  the  return 
was  made,  was  practically  a  member  of  Congress — an  in- 
cumbent of  the  office — ^though  the  time  for  which  he  was 
elected  had  not  commenced,  he  had  not  been  sworn  in,  and 
the  office  was  actually  in  the  possession  of  him  whose  term  had 
not  expired,  is  too  obvious  to  need  more  than  mentioning. 
The  facts  are  stated  in  the  return  in  accordance  with  common 
knowledge  of  lawyers  and  laymen  as  well.  It  is  alleged  that 
Konop  has  been  merely  awarded  the  certificate  of  election  by 
the  canvassing  board,  and  filed  it  with  the  proper  officer  at 
Washington.  Following  that  it  is  said  'Tiis  name  now  ap- 
pears on  the  rolls  of  the  House  of  Representatives  of  the 
Sixty-second  Congress."  That  means,  necessarily,  the  fu- 
ture Congress,  since  the  Sixty-second  Congress  could  not  come 
into  existence  till  expiration  of  the  Sixty-first  Congress.  So 
the  status  of  Konop  when  the  return  was  made  was  that  of  a 
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mere  claimant  for  an  oflBce,  who  had  been  awarded  the  usual 
evidence  of  prima  facie  right  thereto.  The  office  itself  was  in 
possession  of  another,  and  the  one  holding  such  prima  facie 
right  and  such  other  were  claimants  for  the  future  term.  I 
understand  that  was  the  view  of  the  court  when  the  case  was 
decided. 

There  being  no  question  as  to  the  facts,  as  the  court,  I  ven- 
ture to  say,  understood  them,  the  first  mootable  question  was 
whether  its  jurisdiction  extends  to  coercing  a  canvassing 
board,  whose  members  have  gone  through  the  form  of  doing 
their  duty;  but  in  fact  have  ignored  the  majority  candidate, 
as  shown  by  mere  mathematical  work  of  determining  the  fact 
from  the  face  of  the  returns,  awarded  the  certificate  to  a  per- 
son shown  thereby  to  be  in  the  minority  and  adjourned, — to 
reconvene  and  perform  their  full  duty. 

I  cannot  think  the  court  doubts  its  jurisdiction  in  a  case 
like  this  though  there  is  no  declaration  of  it  in  the  opinion. 
The  general  scope  of  its  power  has  been  stated  over  and  over 
again.  The  third  broad  grant  in  sec.  3,  art.  VII,  of  the  con- 
stitution in  these  words,  "It  shall  have  power  to  issue  writs  of 
habeas  corpus,  TYvandamus,  injunction,  quo  warranto,  cer- 
tiorari and  other  original  and  remedial  writs,  and  to  hear  and 
determine  the  same,"  is  almost  unmeasurable  in  extent.  It 
was  early  held  that  such  clause  was  not  used  to  furnish  in- 
strumentalities for  executing  preceding  granted  powers ;  that, 
as  to  the  latter,  authority  to  use  all  appropriate  and  usual  in- 
strumentalities was  given  as  incident  thereto,  and  that  the 
third  clause  creating  the  boundless,  so  to  speak,  authority  as 
to  writs,  was  given  for  an  independent  field  of  jurisdiction, — 
"Original  jurisdiction  of  certain  proceedings  at  law  and  in 
equity  to  protect  the  general  interests  and  welfare  of  the  state 
and  its  people/' — as  said  in  Atfy  Oeru  v.  Blossom,  1  Wis. 
317,  quoted  and  approved  in  Att'y  Oeru  v.  Railroad  Cos.  35 
Wis.  426 ;  State  ex  rel.  Fourth  Nat,  Bank  v.  Johnson,  103 
Wis.  591,  79  K  W.  1081;  State  ex  rel  Fourth  Nat.  Bank  v. 
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Johnson,  105.  Wis,  164,  83  N.  W.  320 ;  In  re  Court  of  Honor, 
109  Wis.  626,  86  K  W.  497 ;  State  ex  rel.  Cook  v.  Houser, 
122  Wis.  684,  100  K  W.  664;  StaJte  ex  rel.  Umbreit  v. 
Hehna,  136  Wis.  482,  118  K  W.  158.  It  is  a  great  power 
lodged  in  this  court  for  its  use  on  great  occasions  as  they  may 
arise  requiring  it,  the  sole  judge  as  to  the  occasion  and  of  the 
maimer  of  meeting  it  being  the  court  itself.  No  power  but 
the  people  acting  fundamentally  can  change  that.  The  trust 
being  of  a  high  prerogative  character,  it  was  not  intended  that 
it  should  be  used  except  upon  prerogative  occasions, — dire 
need  for  it,  as  has  often  been  said,  but  when  such  need  exists 
and  when  it  does  not  is  within  the  sound  judgment  of  the 
court 

These  expressions  are  found  characterizing  the  power 
under  discussion,  commencing  with  Att'y  Oen,  v.  Blossom, 
supra: 

"It  extends  to  all  judicial  questions  affecting  tiie  sover- 
eignty of  the  state,  its  franchises,  or  prerogatives,  or  the  lib- 
erties of  the  people.    Qtu>d  ad  stattum  reipvJbliccB  pertinet.^* 

"Original  jurisdiction  of  certain  writs  because  they  are 
designed  for  the  very  purpose  of  protecting  the  sovereignty 
and  its  ordained  officers  from  invasion  or  intrusion,  and  also 
to  nerve  its  arm  to  protect  its  citizens  in  their  liberties,  and 
to  guard  its  prerogatives  and  franchises  against  invasion." 

"Original  jurisdiction  of  certain  proceedings  at  law  and  in 
equity,  to  protect  the  general  interests  and  welfare  of  the 
state  and  its  people,  which  it  would  not  do  to  dissipate  and 
scatter  among  many  inferior  courts.'* 

"A  court  of  first  resort  on  all  judicial  questions  affecting 
the  sovereignty  of  the  state,  its  franchises  or  the  prerogatives 
or  liberties  of  its  people.*' 

As  thus  defined  the  original  authority  of  this  court  is  writ- 
ten in  the  constitution  as  effectually  as  words  could  do  it.  I 
reiterate,  it  is  as  broad  in  its  sphere  of  activity  as  possibilities 
affecting  the  interests  which  might  appropriately  require  use 
of  a  power  of  its  high  prerogative  character.     It  is  not  meafl-* 
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urable  by  any  legislative  notion  op  restrictable  thereby,  or  cir- 
cumscribed by  the  ancient  character  of  the  common-law  writs 
mentioned.  The  writs  are  usable  according  to  such  charac- 
ter or  expansible  and  adaptable  to  meet,  as  we  hare  seen,  all 
the  possibilities  within  the  scope  of  the  sovereign  power  itself, 
as  the  court  has  construed  the  constitutional  grant.  State  ex 
rel.  Umbreit  v.  Hehns,  supra. 

It  has  always  been  used  sparingly.  With  continued  ap- 
preciation of  its  purpose  it  always  will  be  used  sparingly. 
But  with  proper  conception  here  of  the  great  trust  reposed 
here  and  the.  possible  necessity  for  its  activity  upon  applica- 
tion made  here  to  defend,  perhaps  the  very  citadel  of  the  peo- 
ple's liberty,  its  existence  will  never  be  denied  or  the  great 
scope  of  it  cast  into  doubt.  I  aim  to  make  this  declaration 
as  forceful  as  I  can  and,  so  far  as  I  may  aid  under  the  cir- 
cumstances, there  will  be  no  doubt  about  the  court's  position 
as  I  understand  it.  It  was  along  this  line  the  court  en- 
trenched its  jurisdiction  in  the  cases  cited,  meeting  all  diffi- 
culties of  defining  it,  thus  broadly,  and  rightly  declaring  in 
answer  to  appeals  to  restrict  it  by  construction  because  of  its 
supposed  infirmities : — "if  we  should  find  it  impossible  to  in- 
terpret the  organic  law  of  the  court,  we  might  not  unjustly  be 
held  to  confess  our  unfitness  for  this  place." 

I  write  as  I  have  written  for  I  deem  it  unfortunate  for  the 
court  to  say:  '*We  do  not  regard  it  necessary  to  consider  or 
decide  whether  mandcmAis  will  lie  in  any  case  after  the  board 
of  state  canvassers  has  determined  the  result,  issued  the  cer- 
tificate of  election,  a^d  adjourned  sine  die,  to  compel  the 
issuance  of  a  certificate  to  another  candidate  imd^r  existing 
laws."  At  the  very  beginning,  the  court  of  necessity  had  to 
decide  that  very  question  before  going  further.  A  decision 
and  opinion  covering  other  points,  without  first  meeting  such 
question,  would  be,  to  use  the  language  of  my  Brother  Tim- 
lin, "a  mere  fulmination."  That  the  case  was  decided 
largely  upon  the  merits  and  many  points  were  treated  lying 
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beyond  the  initial  one,  shows  conclusively  that  it  was  the 
judgment  of  the  court  that  it  had  jurisdiction.  Therefore 
the  concession  must  be  regarded  as  pregnant  with  judicial  as- 
sertion. 

Following  the  foregoing  it  would  seem  needless  to  cite  any 
of  the  number  of  instances  where  original  jurisdiction  of  this 
court  has  been  exercised  in  circumstances  similar  to  those 
here,  if  assertion  of  jurisdiction  were  not  left  by  the  court  to 
implication  and  denied  independently.  In  State  ex  rel.  Mc- 
Dill  V.  Board  of  State  Cativassers,  36  Wis.  498,  such  a  case 
as  this,  except  the  certificate  had  not  been  issued,  jurisdiction 
was  taken,  and  regarded  as  undoubted,  to  consider  and  decide 
all  questions  of  fact  and  law  presented.  No  doubt  of  power 
was  entertained.  That  seems  certain.  The  embarrassment 
suggested  contingent  upon  the  certificate  having  been  issued 
and  the  board  of  canvassers  adjourned,  had  reference  not  ta 
power,  but  whether  in  such  circumstances  power  ought  to  be 
exercised.  No  thought  was  entertained  that  authority  was 
dependable  upon  anything  but  the  constitution  itself,  or  but 
what  such  authority  was  ample.  The  thought  that,  possibly, 
the  court  could  not  give  effective  relief  in  case  of  the  board 
having  issued  the  certificate  to  one  not  entitled  thereto  upon 
the  face  of  the  returns,  and  adjourned  would  not,  I  venture 
to  say,  have  been  entertained  in  the  light  of  adjudications  on 
the  subject  we  now  have  the  benefit  of. 

In  State  ex  rel  Hadfield  v.  Grace,  83  Wis.  295,  53  N.  W» 
444,  the  boai'd  of  canvassers  awarded  the  decision  by  disobey- 
ing the  law  in  reaching  the  result.  One  mooted  question  was 
whether  the  board  could,  under  such  circumstances,  be  com- 
pelled to  reconvene,  perform  its  full  duty,  and  make  the 
proper  award.  It  was  decided  in  the  affirmative,  cases  in 
several  other  jurisdictions  to  the  same  effect  being  cited. 

There  was  no  room  here  to  doubt  the  jurisdiction  or  pro- 
priety of  exercising.it  because  of  State  ex  rel.  Rinder  v.  Ooff, 
129  Wis.  668,  109  N.  W.  628.     The  idea  that  the  applica- 
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tion  for  relief  here  in  effect  called  for  overruling  the  decision 
there  shows  a  misconception  of  what  was  before  decided,  and 
of  that  I  can  safely  appeal  to  the  record.  There  the  court 
took  jurisdiction  to  decide  as  to  the  duty  of  the  respondent. 
It  held  there  was  power  in  such  a  case  because  the  wrong  com- 
plained of  affected  "the  sovereignty  of  the  state,  its  franchises 
or  prerogatives,  or  liberties  of  the  people,"  but,  aside  from 
some  special  question  involved  having  state-wide  effect,  the 
jurisdiction  was  not  affordable  in  respect  to  a  mere  local  of- 
fice. Eelief  was  however  denied  upon  the  ground  that  the 
primary  election  law  created  a  new  office^  that  of  candidate 
for  office — that  is,  that  it  gave  to  the  person  receiving  the 
greatest  number  of  party  votes  at  the  primary  for  a  particu- 
lar office,  the  right  to  be  the  sole  party  candidate  for  such  of- 
fice at  the  succeeding  election ;  that  upon,  in  due  course,  his 
receiving  the  certificate  of  nomination  he  acquired  full  official 
status ;  because  an  incumbent  of  the  office  of  party  candidate 
for  the  particular  place  in  question,  and,  therefore,  manda- 
mus  to  coerce  the  ministerial  officers,  having  only  to  do  with 
awarding,  in  due  course,  the  prima  facie  right  to  the  office, 
after  their  having  done  so,  and  thus  created  an  incumbency — 
is  improper,  because  then  there  is  a  plain  remedy  at  law  by 
quo  warranto, — the  ordinary  legal  remedy, — to  try  the  title 
to  the  office.  The  familiar  rule  was  adhered  to  that  resort 
can  only  be  had  to  an  extraordinary  remedy  when  the  com- 
mon one  will  not  do.  Uhi  ce&sat  remedium  ordinarium  ibi 
decurHtur  ad  extraordinanum. 

True,  this  language  was  used  in  State  ex  rel.  Binder  r. 
Ooff,  supra:  "This  court  has  held  the  one  who  has  been  de- 
clared by  the  proper  canvassing  board  to  have  been  elected  to 
an  office  and  has  received  the  proper  certificate  of  election  and 
duly  qualified,  is  entitled  to  the  possession  of  the  office,"  add- 
ing, "till  otherwise  determined  in  qwo  warranto  proceedings." 
That,  as  will  be  seen  by  reference  to  authorities  relied  on,  had 
reference  to  the  doctrine  that|  after  the  term  of  office  has  in 
Vol.  145—21 
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fact  commenced;  and  the  person  awarded  the  certificate  has 
qualified  and  taken  possession,  or  is  competent  to  take  posses- 
sion, his  right  is  not  triable  in  this  kind  of  a  proceeding. 

The  court  referred  to  Stctte  ex  rel.  Jones  v.  Oates,  86 
Wis.  634,  57  N.  W.  296,  which  was  not  an  action  of  this 
sort  though  therein  we  find  the  idea  significant  that  after  the 
person,  holding  the  prima  fcLcie  evidence  of  the  right  has  quali- 
fied and  taken  possession  he  cannot  be  mandamused  out  of 
oflSce  by  a  rival  who  claims  to  have  been  the  one  really  elected. 
A  case  more  nearly  in  point  is  State  ex  rel.  Mercer  v.  SvUi- 
van,  83  Wis.  416,  53  N.  W.  677.  There  the  rule  is  definitely 
stated  thus : 

"Where  a  person  declared  by  the  inspectors  of  an  election 
to  have  been  duly  elected  to  an  office  has  qualified  and  entered 
upon  its  duties,  mandanvus  will  not  lie  to  compel  the  inspect- 
ors to  declare  another  person  elected.  The  title  to  the  office 
should  be  tried  on  quo  warranto/* 

The  reason  therefor  was  stated  to  be  that  "as  soon  as  the 
status  is  such  that  qv/>  warranto  will  lie,  mandamus  never 
lies  where  the  former  is  adequate.'^  It  is  needless  to  remark 
that  quo  warranto  will  not  lie  against  a  person  who  merely 
holds  a  certificate  of  election,  as  in  this  case.  The  logic  of 
State  ex  rel.  Mercer  v.  Sullivan  follows, — mandamus  will  lie. 

The  foregoing  I  venture  to  say  is  supported  by  the  text- 
books and  all  well  considered  adjudications  under  systems 
like  ours.  This  from  sec.  182  of  Merrill  on  Mandamus,  sup- 
ported by  authorities,  many  of  which  are  cited  in  State  ex  rel. 
Hadfield  v.  Orace,  supra,  is  a  good  type  of  text-book  phras- 
ings  of  the  law : 

"The  fact  that  a  canvassing  board  has  already  declared  the 
result  and  issued  a  certificate  of  election  to  another  person  is 
no  adequate  return  to  an  alternative  writ  of  mandamus  to 
canvass  the  returns  properly  and  to  declare  the  proper  result, 
when  returns  have  been  improperly  counted  or  improperly  re- 
jected.    Such  action  does  not  oust  the  incumbent,  and  is 
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often  necessary  to  put  the  relator  in  a  position  to  contest  his 
rights." 

In  the  cases  cited  a  dear  distinction  is  drawn,  as  indicated 
in  the  text,  between  compelling  the  board  to  reconvene  after 
the  one  holding  the  certificate  has  actually  taken  office  or 
qualified  'and  the  term  commenced;  and  before,  while  there 
exists  only  the  mere  evidence  of  right  to  the  office. 

In  Rosenthal  v.  Stale  Board  of  Canvassers,  50  Kan.  129, 
32  Pac.  129,  the  question  was  raised  as  in  this  case.  The 
office  was  membership  in  Congress.  The  canvassing  board 
was  held  functus  officio  because  it  had  done  all  it  had  a  right 
to  do ;  that  whether  the  one  it  awarded  the  certificate  was  the 
person  legally  elected  or  not  was  another  matter  to  be  settled 
by  Congressional  action ;  that  if  the  board  had  failed  to  award 
the  certificate  to  the  one  entitled  thereto  upon  the  face  of  the 
returns  and  adjourned,  the  members  could  have  been  com- 
pelled to  reconvene  and  perform  their  full  duty.  This  lan- 
guage was  used :  "If  a  canvass  has  been  wrongfully  or  improp- 
erly made  and  the  board  has  adjourned  sine  die,  this  court 
may  compel  it  to  reassemble  and  make  a  correct  canvass  of  all 
the  returns  before  it  at  the  time  of  the  first  canvass.'^  Of 
course  that  was  said,  contemplating  the  limitation  that  the 
one  holding  the  spurious  certificate  had  not  yet  become  an  ac- 
tual incumbent  of  the  office. 

Authorities  in  great  number  could  be  added  to  the  forego- 
ing. Indeed  I  venture  to  say  there  is  no  conflict,  when  the 
exact  situation  here  with  reference  thereto  is  appreciated.  I 
must  say  in  concluding  on  this,  my  understanding  is  that  the 
court  is  not  really  out  of  harmony  with  what  I  have  said. 

The  idea  may  find  lodgment  with  some  from  reading  the 
court's  opinion  that  it  cannot  deal  with  such  a  case  as  this 
because  the  l^slative  body  is  the  judge  of  the  qualifications 
of  its  members.  That  will  be  found  expressly  rejected  in 
People  ex  rel.  Sherwood  v.  State  Board  of  Canvassers,  129  N. 
T.  360,  29  N.  E.  845,  and  many  cases  which  might  be  re- 
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ferred  to.  It  is  pointed  out  that  such  an  action  does  not  in- 
volve a  contest  but  whether  certain  ministerial  officers  have 
done  their  duty  in  awarding  the  prima  facie  right  indicated 
by  the  face  of  the  returns.  Atfy  Gen.  ex  rel.  Beers  v.  Board 
of  Canvassers,  155  Mich.  44,  118  N.  W.  584,  is  in  harmony 
therewith.  There  an  attempt  was  made  to  compel  the  board 
to  determine;  not  who  received  the  most  votes,  as  here,  by  the 
face  of  the  returns,  but  whether  the  majority  candidate  for 
state  senator  was  eligible  to  the  office, — a  question  lodged  by 
the  constitution  in  the  senate.     The  same  is  true  of  In  re 

« 

Election  of  McNeill,  111  Pa.  St  235,  and  other  cases  involv- 
ing election  contests. 

Of  course,  in  such  cases  each  legislative  body  is  the  judge. 
It  would  be  the  plainest  of  usurpation  to  attempt  to  invade  its 
jurisdiction.  But  the  determination  of  the  actual  right  to  a 
legislative  office  is  one  thing  and  that  of  who,  at  the  hands  of 
the  canvassing  board,  is  entitled  to  its  evidence  of  right,  is 
quite  another  thing.  Jurisdiction  as  to  the  former  is  in  the 
legislative  body.  In  the  latter  it  is  in  the  canvassing  board 
and  that  can  be  compelled  by  judicial  proceedings  to  exercise 
jurisdiction  properly.  Unless  one  keeps  the  distinctions  in 
mind  between  trial  of  the  right  to  an  office,  and  trial  of 
whether  a  canvassing  board  has  properly  performed  its  duty 
in  determining  from  the  face  of  the  returns  who  is  entitled  to 
the  certificate  of  election,  he  will  be  liable  to  fall  into  confu- 
sion and  error. 

I  think  the  court  in  discussing  this  case  must  have  appre- 
ciated the  last  foregoing  or  would  not  have  inquired,  as  it  did, 
into  whether  the  state  board  awarded  the  certificate  accord- 
ing to  the  face  of  the  returns.  The  board  had  no  other  au- 
thority. Until  it  correctly  exercised  that  it  could  not  make 
itself  functus  officio  by  adjourning.  If  it  was  not  functus 
officio  because  of  having  failed  to  do  its  duty,  it  remained — 
till  some  other  remedy  intervened, — as  one  would  upon  the 
person  holding  a  wrongfully  issued  certificate  becoming  an 
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incumbent  of  the  office, — subject  to  coercion  by  this  court 
to  exercise  its  jurisdiction,  the  case  itself  being  important 
enough  according  to  the  judicial  policy  established,  to  war- 
rant it  in  opening  its  doors. 

That  part  of  the  court's  opinion  suggesting  that  the  board 
had  done  its  duty  merely  because  of  having  gone  through  the 
form  thereof,  and  so  cannot  be  coerced,  is  misleading.  It  will 
be  found  by  the  authorities  cited  that  such  a  board,  as  we  have 
said,  cannot  be  rightly  claimed  to  have  done  its  duty  and  so  ex- 
tinguished its  authority,  till  it  shall  have  properly  performed 
that  duty.  The  cases  where  the  expression  is  used,  the  board 
having  done  its  duty  it  is  functus  officio  and  cannot  be  man- 
damused,  are  all  where  there  was  performance  of  duty  in 
fact — a  determination  according  to  correct  mathematical 
work,  and  it  was  sought  to  coerce  the  board  to  go  further  and 
exercise  a  jurisdiction  not  possessed  by  it — determine  the  real 
right  to  the  office. 

I  will  add  that  I  do  not  think  sec.  3452,  Stats.  (1898), 
has  anything  to  do  as  regards  whether  the  state  board  did  its 
duty  or  not.  Whatever  power  the  court  has  in  that  matter  it 
takes  from  the  constitution,  not  from  such  section.  So  far 
as  that  might  be  considered  a  practice  regulation,  this  court 
would  follow  it,  doubtless,  when  reasonably  practicable.  So 
far  as  it  attempts  to  confer  power,  it  does  not  add,  I  think,  to 
the  grant  contained  in  the  constitution.  So  far  as,  in  at- 
tempting to  regulate,  it  limits  or  prejudicially  hampers  the 
power,  of  course,  it  is  inefficient.  I  agree  with  the  suggestion 
on  this  in  the  last  part  of  the  court's  opinion. 

I  also  agree  that,  on  the  facts^  it  is  very  difficult  to  say 
whether  the  state  board  read  the  face  of  the  returns  in  the 
right  aspect ;  that  the  right  to  the  office  will  be  presentable  to 
the  legislative  body  without  delay  which,  if  challenged  in  re- 
spect to  the  matter,  must  decide  it,  and  will  do  so  regardless 
of  evidence  afforded  by  any  certificate  furnished  by  the  board 
of  canvassers,  except  so  far  as  that  will  be  given  prima  facie 
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efPect ;  and;  f urther,  that  whether  to  allow  use  of  the  court's 
jurisdiction  or  not,  and  especially  by  a  mandamus  proceeding, 
is  discretionary ;  so  the  proceeding  ought  to  be  dismissed.  It 
is  only  where  the  ri^t  is  clear  and  there  has  been  a  clear 
omission  of  duty  in  the  premises  and  the  substantial  inter- 
ests of  the  state  and  the  parties  woiild  be  otherwise  seriously 
prejudiced,  that  the  remedy  should  be  allowed  and  there  is  a 
real  right  to  it» 


j£i98ENy  Respondent,  vb,  Wisoonsin  Centbai.  Railway 

CoMPAinr,  Appellant. 

October  rr,  t910^March  14,  1911. 

RaiJroiids:  Injuries  to  employees:  Special  verdict:  Negligence:  Con- 
tributory negligence:  Location  of  cattle-guard  and  svHtch. 

1.  Sec.  1816,  Stats.  (Laws  of  1907,  ch.  254),  proriding  that  In  every 

action  against  a  railroad  company  for  Injuries  sustained  by  an 
employee  the  court  shall  submit  certain  questions  to  the  jury, 
does  not  require  such  questions  to  be  submitted  in  the  exact 
language  of  the  statute,  but  merely  that  the  matters  covered 
thereby,  so  far  as  they  are  In  Issue  on  the  pleadings  and  in  con- 
troversy on  the  evidence,  shall  be  specially  submitted  by  appro- 
priate questions. 

2.  Said  sec.  1816  does  not  change  the  settled  practice  as  to  special 

verdicts,  except  that  in  actions  governed  by  it  a  special  verdict 
is  to  be  taken  regardless  of  any  request  by  counsel,  and  that, 
where  the  situation  requires  It,  the  verdict  should  Include  a 
question  as  to  whether  contributing  fault  of  the  defendant  was 
greater  than  that  of  the  injured  employee. 

3.  The  questions  submitted  in  such  a  case  should  follow  approved 

forms  rather  than  adopt  literally  the  statutory  language.  Thus 
the  terms  "want  of  ordinary  care"  and  "proximately  contribut- 
ing" should  be  used  ri^ther  than  the  statutory  terms  "negli- 
gence" and  "directly  contributing;"  and  as  to  comparative  neg- 
ligence the  question  may  be  simply.  "If  you  find  that  mutual 
fault  of  the  defendant  and  the  plaintift  proximately  caused  the 
injury,  was  the  f&ult  of  the  defendant  greaterr* 
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4.  Where  the  undisputed  testimony  of  experts  is  that  the  location, 
with  reference  to  each  other,  of  a  switch  and  a  cattle-guard  in 
a  railroad  yard  was  in  accordance  with  the  customary  construc- 
ticm  of  railroads,  the  Jury  are  not  warranted  in  finding,  solely 
upon  their  own  judgment,  that  such  location  waa  not  consistent 
with  ordinary  care. 


Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Pasish^  Circuit  Judge.     Reversed 

Action  to  recover  for  personal  injury. 

The  injury  occurred  while  plaintiff  was  on  duty  in  defend- 
ant's railroad  yard  at  Hurley,  Wisconsin.  He  was  an  ex- 
perienced railroad  man  about  twenty-three  years  of  age,  but 
not  familiar  with  the  particular  railroad  yard,  though  it  was 
arranged  ^s  yards  customarily  were  on  defendant's  and  other 
railroads.  On  the  morning  of  the  injury,  plaintiff  was  act- 
ing as  a  fireman  on  an  engine  running  on  slow  time  as  an 
extra.  The  start  was  made  at  Ashland  with  Bessemer  as  the 
destination.  The  journey  was  made  slowly  because  of  the 
engine  working  badly,  it  being  difficult  to  keep  up  steam, 
though  not  on  account  of  any  defect  in  the  appliance.  That 
difficulty  made  it  necessary  for  plaintiff  to  perform  more 
labor  than  ordinarily.  Upon  arriving  at  Hurley  it  was 
found  that  there  was  a  freight  train  ahead  which  was  liable  to 
delay  the  journey  unless  the  engine  in  question  was  run  in 
from  the  west  on  the  station  passing  track,  down  such  track 
by  such  train,  and  out  on  the  main  track  to  the  east.  Sudi 
train  was  standing  about  in  front  of  the  depot.  The  neces- 
sity of  passing  it  in  order  to  proceed  without  delay  was  dis- 
covered after  proceeding  by  the  westerly  end  of  the  passing 
track  and  down  near  the  rear  of  the  train.  While  the  engine 
and  such  train  were  so  circumstanced  the  engineer  of  the 
former  went  forward  to  consult  with  the  conductor  of  the  lat- 
ter and  arrange  for  passing.  During  the  absence  plaintiff 
was  left  in  charge  of  the  engine.  The  switch  of  the  passing 
track  was  about  sixty  feet  east  of  the  westerly  end  of  the  yard. 
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At  such  end  there  was  located  the  customary  cattle-guard,  con- 
structed in  the  customary  way,  the  right-of-way  fences  being 
connected  therewith  on  either  side  in  the  usual  way  by  con- 
spicuous wing  fences.  There  was  a  highway  and  sidewalks 
which  crossed  the  right  of  way  some  sixty  feet  east  of  the 
switch  stand.  In  order  for  the  engine  to  go  in  on  the  pass- 
ing track  it  was  necessary  to  back  up  by  the  switch  stand  into 
the  vicinity  of  the  cattle-guard.  The  crew  were  required  to 
do  the  switching.  The  length  of  the  engine  was  such  that  in 
order  to  back  it  up  so  as  to  clear  the  switch  the  cab  would  be 
near  the  cattle-guard  and  liable  to  be  at  that  point,  without 
attention  being  used  to  avoid  it  The  engine  was  backed  to- 
ward the  cattle-guard  at  the  rate  of  about  eight  or  ten  miles 
per  hour.  Upon  nearing  the  switch  it  was  slowed  down  and 
allowed  to  run  under  its  momentum.  On  the  way  back 
plaintiff  busied  himself,  somewhat,  by  firing  and  then  by 
looking  out  at  one  of  the  side  windows  of  the  cab.  He  did 
not  look  in  the  direction  the  engine  was  moving.  In  the 
meantime  he  was  handed  the  switch  key  and  told  to  alight  and 
throw  the  switch  and  to  be  expeditious  about  it.  As  the  en- 
gine was  about  to  pass  the  switch  the  engineer  applied  the 
air  brake,  intending  to  bring  the  engine  to  a  stand  at  a  con- 
venient distance  east  of  the  entrance  upon  the  passing  track. 
The  plaintiff,  as  he  claims,  took  a  proper  location  for  alight- 
ing from  the  cab  on  the  side  toward  the  switch  stand.  He 
stood  in  such  location  facing  the  front  of  the  cab,  grasping 
with  the  left  hand  the  hand-rail  on  the  engine,  his  feet  being 
about  twenty  inches  above  the  ground.  It  was  a  bright  day. 
A  glance  in  the  direction  the  engine  was  moving  at  any  time 
for  several  hundred  feet  before  reaching  the  switch  would 
have  disclosed  the  location  of  the  cattle-guard  with  reference 
thereto.  Plaintiff  faced  the  other  way.  He  did  not  look  in 
the  direction  he  was  going  at  all.  After  passing  the  switch 
stand  and  while  the  engine  was  still  backing  at  a  speed  of 
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about  five  miles  per  hour  and  plaintiff  facing  in  the  opposite 
direction,  with  his  standing  place  about  twenty  inches  above 
the  ends  of  the  ties,  he,  without  paying  any  heed  to  where  he 
would  land,  let  go  the  handhold  and  slipped  or  jumped  back- 
ward. According  to  his  testimony  he  became  conscious  of 
being  near  the  cattle-guard  just  as  he  released  his  hold  on  the 
engine  and  admonished  the  engineer  to  set  the  emergency 
brake.  He  struck  on  the  wing  fence  at  the  cattle-guard,  then 
rolled  down,  throwing  one  leg  over  the  rail  so  that  the  engine 
wheels  passed  over  and  severed  it.  The  engineer,  at  the  in- 
stant plaintiff  alighted,  was  attentive  to  his  duties  in  respect 
to  placing  his  engine  in  proper  position  to  start  in  on  the  pass- 
ing track  upon  the  switch  being  turned.  He  heard  a  crash 
as  plaintiff  alighted  on  the  wing  fence,  which  caused  him  to 
look  instantly  in  that  direction  and  observe  plaintiff's  peril. 
He  brought  his  engine  to  a  stand  as  soon  as  possible.  It  was 
properly  equipped  and  the  engineer  properly  handled  it, 
bringing  it  to  a  stop  in  the  course  of  about  eighteen  feet  after 
plaintiff  was  observed  to  be  in  peril.  In  the  meantime  the 
injury  took  place.  The  crew  knew  it  was  necessary  for  the 
engine  to  be  moved  in  on  the  passing  track  without  much  de- 
lay in  order  to  clear  the  way  for  a  train  soon  expected  from 
the  west.  There  was  no  occasion,  however,  for  special  hurry 
because  there  was,  as  yet,  no  warning  of  proximity  of  such 
train.  The  customary  way,  and  the  one  supposed  to  be 
required  in  the  exercise  of  ordinary  care,  to  alight  from  a 
moving  engine,  is  to  face  and  jump  in  the  direction  of  the 
motion  and  to  look  before  doing  so.  Plaintiff  was  aware  of 
that  The  engine  was  not  moving  at  a  dangerous  rate  of 
speed,  as  regards  an  experienced  railroad  man  in  the  course 
of  his  work  jumping  from  it  in  a  proper  manner  and  under 
proper  conditions.  Plaintiff  knew  the  necessity  for  side 
fences  at  the  ends  of  railroad  yards  and  he  knew  of  the  gen- 
eral features  of  railroad  switches^  of  which  the  one  in  ques- 
tion was  a  type. 
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The  cause  was  submitted  to  the  jury  on  the  evidence,  re- 
sulting in  the  following  verdict: 

"(1)  Was  defendant,  or  any  oflBcer,  agent,  servant  or  em- 
ployee, other  than  plaintiff,  guilty  of  negligence  directly  con- 
tributing to  plaintiff's  injury  as  alleged  i     A.  Yes. 

"(2)  Was  defendant  guilty  of  negligence  directly  contrib- 
uting to  plaintiff's  injury  by  negligently  locating  its  said 
switch  too  near  the  said  cattle-guard,  as  alleged  ?     A.  Yes. 

"(3)  Was  defendant  guilty  of  negligence  directly  con- 
tributing to  plaintiff's  injury  by  suffering  its  said  engine  to 
get  into  and  remain  in  a  defective  condition  and  by  using  the 
same  in  said  defective  condition,  as  alleged!     A,  No. 

"(4)  Was  defendant  guilty  of  negligence  directly  con- 
tributing to  plaintiff's  injury  by  its  said  engineer,  Janes, 
while  in  charge  of  said  engine,  commanding  plaintiff  to  jump 
off  said  engine  while  the  same  was  in  motion,  as  alleged? 
A.  No. 

"(5)  Was  defendant  guilty  of  negligence  directly  contrib- 
uting to  plaintiff's  injury  by  its  said  engineer,  Janes,  failing 
to  set  the  emergency  brake  as  soon  as  he  could  have  reasonably 
done  so,  at  the  time  of  said  accident,  as  alleged  ?     A.  No. 

"(6)  If  you  answer  the  above  questions  by  *Yes,'  or  any  of 
them  by  *Yes,'  was  plaintiff  guilty  of  any  negligence  which 
directly  contributed  to  his  said  injury?     A,  Yes. 

"(7)  If  you  answer  the  last  question  by  'Yes,'  was  said 
negligence  of  said  plaintiff  slighter  or  greater  as  a  contribut- 
ing cause  to  his  said  injury  than  that  of  defendant  company's 
negligence  or  any  of  its  officers  agents,  servants  or  employees 
other  than  plaintiff?     A,  Slighter. 

"(8)  If  you  answer  questions  1  to  5,  inclusive,  by  'Yes,' 
or  any  of  them  by  'Yes,'  then  was  said  negligent  acts  of  de- 
fendant the  proximate  cause  of  plaintiff's  injury  ?     A.  Yes. 

"(9)  If  you  do  not  find  that  all  of  said  alleged  acts  of  neg- 
ligence were  the  proximate  cause  of  plaintiff's  injury,  you 
will  write  in  the  number  of  such  questions  only,  as  you  find 
were  the  proximate  cause  of  the  plaintiff's  injury  ?  A.  Ques- 
tions mmiber  1  and  2  only. 

"(10)  If,  from  your  answers  to  the  foregoing  questions, 
the  court  is  of  the  opinion  that  the  plaintiff  should  recover,  at 
what  sum  do  you  assess  plaintiff's  damages  ?  A.  Five  thou- 
sand ($5  000)  dollars." 
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Judgment  was  rendered  on  the  verdict  in  plaintiffs  favor. 
Various  motions,  objections^  and  requests  were  made  in 
plaintiffs  behalf  and  rulings  made  thereon  and  exceptions 
taken  thereto,  which  will  be  mentioned  in  detail  in  the  opin- 
ion so  far  as  necessary  to  the  final  result  of  the  appeaL 

For  the  appellant  there  was  a  brief  by  Qliclcsman,  Gold  & 
Corrigan,  and  oral  argument  by  T7.  D.  Gorrigan. 

For  the  respondent  there  was  a  brief  by  Sanborn,  Lamr 
orevx  &  Pray,  attorneys,  and  Horace  B.  Walmsley,  of  coun- 
sel^ and  oral  argument  by  Mr.  A.  W*  Sanhom,  Mr.  A.  T. 
Pray,  and  Mr,  Walmsley. 

The  following  opinion  was  filed  December  6,  1910 : 

Mabshaix,  J.  The  conclusion  reached  in  this  case  ren- 
ders a  general  treatment  of  the  form  of  verdict  adopted  by  the 
trial  court,  in  respect  to  which  a  number  of  criticisms  are 
made  and  errors  suggested  by  counsel  for  appellant^  sufficient 
to  dispose  of  all  such  matters.  Such  general  treatment  is  not 
only  appropriate  to  the  case,  but  may  be  helpful  in  administer- 
ing the  law  as  it  exists  with  the  legislative  change  effected  by 
ch.  254,  Laws  of  1907.  It  is  quite  evident  that  notwithstand- 
ing the  exposition  of  the  features  thereof  in  Kiley  v.  C,  M.  & 
St  P.  R.  Co.  138  Wis.  215,  119  K  W.  309,  120  K  W.  766; 
Boucher  v.  Wis.  Cent.  R.  Co.  141  Wis.  160,  123  N.  W.  913 ; 
and  Zeratsky  v.  C,  M.  <&  St.  P.  R.  Co.  141  Wis.  423,  123  N. 
W.  904,  there  is  yet,  and  perhaps  not  without  warrant  because 
of  the  crudities  of  the  legislation,  considerable  uncertainty  in 
the  minds  of  bench  and  bar  as  to  correct  practice  in  submit- 
ting a  case  of  this  sort  to  a  jury.  That  is  manifest  here  from 
the  fact  that  the  trial  court  submitted  three  questions  covering 
such  features,  nearly  in  the  words  of  the  statute,  explaining 
some  of  such  words  so  as  to  convey  an  understandable  mean- 
ing thereof,  in  harmony  with  settled  legal  principles,  and  in 
addition  added  other  questions  so  as  to  make  the  verdict  also 
respond  to  the  general  special  verdict  law,  in  harmony  with 
the  settled  practice  in  respect  thereto. 
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First  there  was  submitted  a  question  in  substantial  lit- 
eral compliance  with  the  supposed  requirement  that  the  jury 
in  such  a  case  shall  be  asked  whether  "the  company,  or  any 
oflScer,  agent,  servant  or  employee,  other  than  the  person  in- 
jured, was  guilty  of  negligence  directly  contributing  to  the 
injury  ?"  That  was  followed  by  questions  covering  the  spe- 
cific acts  of  negligence  alleged,  which  were,  in  turn,  followed 
by  a  question,  substantially  in  literal  compliance  with  the 
statute,  as  to  "whether  the  person  injured  was  guilty  of  any 
negligence  which  directly  contributed  to  the  injury,"  and 
again  by  a  question,  in  like  literal  compliance,  as  to  "whether 
ihe  negligence  of  the  company  or  any  of  its  officers,  agents, 
servants  or  employees,  other  than  the  plaintiff,  was  slighter 
•or  greater  as  a  contributing  cause  of  the  injury  than  negli- 
gence of  the  plaintiff;"  then,  upon  the  theory  that,  possibly, 
the  supposed  legislative  questions  would  not,  though  an- 
swered in  plaintiff's  favor,  find  actionable  negligence,  for 
want  of  a  finding  on  the  subject  of  proximate  cause, — a  ques- 
tion, substantially  in  the  usual  form,  was  added  on  such  sub- 
ject. 

Thus  a  double  verdict  was  obtained.  In  one  respect  it  is 
substantially  in  literal  compliance  with  the  statute  of  1907, 
and  in  another  in  compliance  with  the  general  special  verdict 
law.  The  learned  trial  court  used  that  extreme  care,  and  in 
addition  explained  the  word  "negligence"  as  used  in  the  ques- 
tions to  mean  want  of  ordinary  care,  and  the  words  "directly 
contribute"  to  mean  proximately  contribute.  On  the  whole, 
the  questions  covered  the  case,  though  no  such  double  presen- 
tation is  necessary  and  might  be  confusing.  Moreover,  with- 
out adequate  explanation  of  the  questions,  it  might  lead  to 
harmful  error. 

It  is  quite  plain  that  an  inquiry  in  literal  compliance  with 
the  first  feature  of  the  law  of  1907  referred  to,  oould  not  be 
answered  by  yes  or  no  and  inform  the  court  with  reasonable 
•certainty  of  a  unanimous  agreement  upon  either  of  the  sev- 
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eral  ideas  disjunctively  joined  contrary  to  the  settled  practice 
on  the  subject  which  hardly  admits  of  legislative  interfer- 
ence. We  must  assume  that  such  feature  only  requires  the 
subject  to  which  it  refers  to  be  covered  by  one  or  more  ap- 
propriate questions,  each  involving  a  single  issuable  idea,  ac- 
cording to  circumstances,  in  accordance  with  the  practice 
under  the  general  special  verdict  law. 

The  term  "negligence,"  instead  of  "want  of  ordinary 
care,"  is  used  uniformly  in  the  new  statute.  The  learned  trial 
court  repeated  it  some  nine  times  in  the  verdict.  This  court, 
in  the  cases  cited,  construed  such  term  to  mean  "want  of  or- 
dinary care."  That  being  the  case,  it  were  better  to  use  the 
latter  term  in  such  a  verdict  and  not  depend  upon  using  a 
supposed  equivalent  which  is  not  such  in  fact  without  the  aid 
of  judicial  construction. 

The  learned  trial  court,  in  supposed  necessary  compliance 
with  the  new  law,  used  the  term  "directly  contribute"  six 
times  in  the  verdict,  giving  the  same,  by  instructions  and  ap- 
propriate supplementary  questions,  as  before  indicated,  the 
effect  of  "proximately  contributing."  Here  again  it  were 
better  to  have  used,  in  the  question,  the  term  "proximately 
contributing,"  in  harmony  with  this  court's  construction  of 
the  statute,  instead  of  a  supposed  equivalent  which  is  not 
without  the  aid  of  judicial  construction. 

Without  further  discussing  the  subject,  covered  by  the  sev- 
eral criticisms  of  the  verdict  here,  it  is  considered  that  the  law 
of  1907  simply  requires  the  alleged  actionable  want  of  ordi- 
nary care  of  the  defendant,  the  alleged  or  claimed  want  of  or- 
dinary care,  if  any,  of  the  plaintiff,  the  proximate  relation  to 
the  injury  of  such  want  of  ordinary  care,  and  in  case  of  there 
being  such  want  of  care  on  both  sides,  whether  that  of  the  de- 
fendant was  the  greater,  to  be  specially  submitted  to  the  jury. 
It  does  not,  in  effect,  change  the  form  of  submission  required 
under  the  general  special  verdict  statute  and  the  settled  prac- 
tice in  relation  thereto,  except  as  to  adding  the  new  element. 
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The  issues  should  be  sahmitted  accordingly^  so  far  as  thej 
are  involved  on  the  evidence,  legal  terms  being  nsed  in  the 
questions  in  connection  with  appropriate  explanations  in  the 
charge,  so  that  a  finding  will  result^  specially,  on  eadi  of  the 
detail  facts  in  issue  on  the  pleadings  and  in  controversy  on 
the  evidence.  Neither  the  subject  of  want  of  ordinary  care 
of  the  defendant  or  of  the  plaintiff  need  be  submitted,  unless, 
on  the  whole  evidence,  there  is  room  for  reasonable  differences 
of  opinion  in  respect  thereto.  In  case  of  want  of  ordinary 
care  of  both  parties  being  in  controversy,  so  findings  may  re- 
sult, convicting  both  of  such  fault  and  that  the  fault  of  each 
was  in  proximate  relation  to  the  injury,  a  question  should  be 
submitted  as  to  which  was  the  greater,  but  it  need  not  be,  and 
better  not  be,  submitted  in  the  set  phrase  of  whether  the  fault 
of  the  injured  party  "was  greater  or  slighter  as  a  contributing 
cause,"  etc.  The  statute  should  be  administered  in  its  spirit 
That  requires,  only,  in  case  of  mutual  fault,  that  the  verdict 
shall  determine  whether  the  fault  of  the  defendant  was  the 
greater.  The  better  way,  it  seems,  is  to  submit  the  simple 
question :  If  you  find  that  mutual  fault  of  the  defendant  and 
the  plaintiff  proximately  caused  the  injury,  was  the  fault  of 
the  defendant  the  greater  ? 

The  foregoing  is  in  strict  harmony  with  the  decisions  here- 
tofore rendered  respecting  the  law  of  1907.  It  gives  full 
effect  thereto,  as  it  has  been  construed,  and  will  enable  trial 
courts  to  readily  apply  it  in  all  situations  calling  therefor. 
It  leaves  the  practice  before  the  new  enactment,  with  which  the 
bench  and  bar  are  familiar,  entirely  undisturbed,  except, 
whereas,  formerly  the  trial  court  was  not  required  to  submit 
the  cause  for  a  special  verdict  unless  requested  to  do  so  by 
counsel  for  at  least  one  of  the  parties,  now  the  cause  should 
be  so  submitted  regardless  of  any  request,  and,  added  to  the 
usual  form  for  a  verdict  in  such  cases,  where  the  situation 
requires  it,  should  be  a  question  as  to  whether  contributing 
fault  of  the  defendant  was  the  greater. 
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As  before  indicated^  it  is  considered  that  question  1  of  the 
special  verdict  was  sent  to  the  juiy,  thinking  that,  possibly,  it 
might  be  held  necessary,  and  for  certainty  of  properly  cover- 
ing the  case,  questions  2  to  5,  inclusive,  were  asked,  covering 
in  detail  the  alleged  negligent  conduct  of  defendant  The 
four  questions,  except  the  one  numbered  2,  having  been  an- 
swered in  appellant's  favor,  if  there  be  no  evidence  to  war- 
rant a  finding  as  to  that  one  in  respondent's  favor,  the  answer 
by  the  jury  ^should  have  been  changed  from  "Yes"  to  "No;" 
a  like  change  made  as  to  question  1,  or  the  questio^  stricken 
from  the  verdict  as  unnecessary,  and  question  7  likewise 
stricken  from  the  verdict  so  as  to  have  made  all  the  findings 
harmonize  with  a  negative  finding  to  number  2,  and  judg- 
ment have  been  rendered  on  the  corrected  verdict  in  defend- 
ant's favor. 

We  have  searched  the  record  diligently  for  evidence  that 
appellant  did  not  exercise  ordinary  care  in  respect  to  locating 
the  switch  with  reference  to  the  cattle-guard.  On  the  argu- 
ment, counsel  for  respondent  conceded  there  was  none  other 
than  inferences  from  the  physical  situation,  arguing  that  it 
was  competent  for  the  jury,  in  their  discretion,  to  find  from 
such  inferences  in  favor  of  plaintiff,  notwithstanding  the  un- 
disputed evidence  of  experts  that  the  switch  and  cattle-guard 
•  were  located  in  accordance  with  the  customary  construction 
of  roads,  and  particularly  of  appellant's  road.  Counsel's  con- 
tention would  render  the  arrangements  of  important  indus- 
tries, though  designed  by  the  best  informed  men  on  such  mat- 
ters, and  according  to  the  method  adopted  by  the  great  mass 
of  mankind  in  the  same  line  of  work,  subject  to  condenmation 
by  a  jury  of  non-experts,  solely  upon  their  own  judgment,  as 
not  consistent  with  ordinary  care.  "No  authority  is  pre- 
sented in  support  of  such  claim  and  for  the  very  good  reason, 
we  presume,  that  none  exists. 

The  proper  standard  of  defendant's  duty  was  the  care 
which  the  great  mass  of  mankind  ordinarily  exercise  under 
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the  same  or  similar  circumstances.  Now  and  then  it  appears 
that  the  customary  way  of  doing  things  is  utterly  disregard- 
ful  of  personal  safety,  where  it  is  said,  the  mere  fact  that  the 
way  adopted  was  the  customary  way,  is  not  a  defense  against 
the  claim  of  liability.  They  are  very  extreme  cases,  quite 
different  from  one  where  men  of  judgment  and  experience 
commonly  for  a  long  time  have  been  accustomed  to  arrange 
premises  and  instrumentalities  for  an  ordinary  business  en- 
terprise like  a  railroad,  in  a  particular  way,  found  by  ex- 
perience to  be  reasonably  safe  and  convenient. 

It  seems  that  little  more  need  be  said.  The  switch  and 
cattle-guard  were  necessary  appurtenances  of  defendant's 
business.  It  necessarily  possessed  such  large  measure  of  free- 
dom in  laying  out  its  railroad  yard  and  arranging  the  instru- 
mentalities in  connection  therewith,  that  pretty  clear  evi- 
dence would  be  required  to  warrant  condenming  it  of  being 
guilty  of  actionable  negligence  in  the  matter.  With  no  evi- 
dence whatever  in  that  respect,  but,  on  the  contrary,  aflBrma- 
tive  proof  in  abundance  that  it  acted  with  aU  the  care  ordi- 
narily exercised  in  such  matters,  there  was  no  controversy  on 
the  question  for  solution  by  a  jury.  This  court  has  often 
held,  in  terms  or  in  effect,  that  if  a  person  acts  in  the  custom- 
ary way  and  is  not  obviously  careless  as  to  the  safety  of  per- 
sons or  property  of  others,  he  cannot  properly  be  convicted  of 
having  bepn  guilty  of  actionable  negligence.  The  logic  is 
unanswerable,  since  the  test  of  actionable  negligence  is  ab- 
sence of  ordinary  care,  and  ordinary  care  is  the  care  exercised 
by  the  great  mass  of  mankind,  that  a  person  whose  conduct  is 
in  harmony  with  that  of  such  great  mass,  under  the  same  or 
similar  circumstances,  is  not  guilty  of  actionable  wrong* 
With  the  exception  noted,  the  rule  is  universal  and  has  been 
often  so  recognized  by  this  court.  Quinard  v.  Knapp-Stout 
&  Co.  Co.  95  Wis.  482,  70  N.  W.  671 ;  Inms  v.  Milwuukee, 
96  Wis.  170.  174,  70  N.  W.  1064;  Prybilshi  v.  Northwestern 
G.  B.  Co.  98  Wis.  413,  416,  74  N.  W.  117;  Dehsoy  v.  MO- 
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waukee  E.  B.  &  L.  Go.  110  Wis.  412,  416,  85  N.  W.  973; 
Boyce  v.  Wilbwr  L.  Co.  119  Wis.  642,  646,  97  N.  W.  663. 
In  these  and  other  authorities,  the  idea  will  be  found  dis- 
tinctly condemned  that  a  jury  can  be  permitted  to  use,  as  a 
standard  by  which  to  test  the  conduct  of  the  defendant,  their 
conception  of  what  should  be  considered  due  care,  independ- 
ently of  ordinary  care  gauged  by  what  is  ordinarily  dono 
under  the  same  or  similar  circumstances. 

By  the  Court. — ^It  follows  that  the  judgment  appealed 
from  must  be  reversed,  and  the  cause  remanded  for  judgment 
dismissing  the  action  with  costs. 

The  respondent  moved  that  the  mandate  be  modified  so  as 
to  direct  further  proceedings  in  the  court  below  according  to 
law,  and  so  as  to  grant  leave  to  the  plaintiff  to  move  in  the 
court  below  for  a  new  trial  and  for  such  other  or  further  re- 
lief as  he  might  show  himself  entitled  to  on  account  of  errors 
or  irregularities  in  the  conduct  and  trial  of  the  case. 

The  motion  was  denied  March  14,  1911. 


State  ex  eel.  Kenosha  Gas  &  Electric  Compattt,  Re- 
spondent, vs.  Kenosha  Electbio  Bailway  Compant, 
Appellant. 

November  18,  1910— March  H,  1911. 

Appeal:  Matters  considered:  Quo  warranto:  Municipal  corporations: 
Franchises:  Electric  current:  Use  of  streets:  Repeal  of  statutes: 
PuhHc  utilities:  Railroad  commission:  Certificate  of  necessity: 
Constitutional  law:  Legislative  power:  Delegation, 

1.  On  an  appeal  only  matters  to  some  degree  involved  in  the  isanea 
closed  by  the  determination  appealed  from  will  be  considered. 

2«  In  a  quo  warranto  action  to  test  the  claim  of  right  to  exercise  a 
pretended  franchise,  the  sole  question  triable  is  whether  the  de- 
fendant possess  the  right  in  fact  referable  to  the  grant. 

Vol.  146  —  22 
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8.  A  municipal  ordinance  empowering  a  corporation  "to  lay  down 
in  the  ground,  put  on  poles  and  otherwise  attach  wires  or  other 
suitable  conductors  for  the  transmission  of  electricity,  upon, 
OY^r,  through,  under  and  In  the  streets,  lanes,  alleys  and  public 
grounds"  of  the  city,  Includes  power  to  transmit  electric  cur- 
rent, using  the  public  way  as  indicated,  for  all  lawful  purposes. 

4.  Oh.  499,  Laws  of  1907,  as  amended  by  ch.  180,  Laws  of  1909,  so 

far  as  in  conflict  with  sec.  1780&,  Stats.  (1898),  supersedes  the 
same. 

5.  Where  an  Indeterminate  permit  has  been  acquired  under  the  law 

of  1907  referred  to,  as  amended,  within  the  scope  thereof  the 
municipality  Is  under  disability  to  grant  any  conflicting  fran- 
chise privilege,  except  in  case  of  public  necessity  and  conven- 
ience, the  fact  in  that  regard  to  be  found  as  matter  of  fact  and 
certified  by  the  railroad  rate  commission  prior  to  making  such 
conflicting  grant 

6.  While  the  legislature  cannot  empower  the  railroad  rate  commis- 

sion to  exercise  legislative  power,  it  may  clothe  It  with  author- 
ity to  administer  a  law  requiring,  as  an  incident  to  the  admin- 
istrative duty,  the  ascertainment  of  facts  such  as  is  required  in 
passing  upon  an  application  for  a  certificate  of  convenience  and 
necessity  under  the  public  utility  law. 

[Syllabus  by  Mabshall,  J.] 

Babnes,  J.,  WiNSLow,  C.  J.,  and  Siebegkes,  J.,  dissent 

Apprat.  from  an  order  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

Quo  warranto  to  oust  defendant  from  an  alleged  franchise 
to  use  ihe  streets  of  the  city  of  Kenosha  for  distributing  eleo- 
trie  current  for  light,  heat,  and  power. 

The  complaint,  by  appropriate  allegations,  sets  forth  the 
corporate  character  of  the  parties  and  that  the  purposes  of 
each,  according  to  its  articles  of  organization,  is  to  generate 
and  distribute  electric  current  for  light,  heat,  and  power,  and 
all  lawful  purposes;  and  also  the  following,  in  substance: 
Relator  is  the  owner  of  real  and  personal  property  in  the 
city  of  Kenosha,  Wisconsin,  and  a  large  taxpayer  thereof. 
May  28,  1909,  and  at  all  times  stated  in  the  complaint^  it 
maintained  and  operated  in  said  city  a  plant  for  the  genera- 
tion and  distribution  of  electric  current  for  aU  lawful  pur- 
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poses,  and  to  that  end  occupied  the  streets  of  said  city  with 
the  essentials  thereto,  under  an  ordinance  duly  granted  by 
said  city  February  2,  1891,  giving  full  power  in  that  regard, 
said  ordinance  in  terms  empowering  the  grantee  of  the  fran- 
chise "to  lay  down  in  the  ground,  put  on  poles  and  otherwise 
attach  wires  or  other  suitable  conductors  for  the  transmission 
of  electricity,  upon,  over,  through,  under  and  in  the  streets, 
lanes,  alleys  and  public  grounds  of  the  city  and  to  put  in 
place  and  furnish  electric  lights  for  public  and  private  light- 
ing/' March  21,  1898,  such  ordinance  was  duly  amended 
but  without  narrowing  at  all  the  powers  theretofore  granted. 
All  rights  conferred  by  the  two  ordinances  were  duly  as- 
signed to  the  relator  and  were  possessed  and  enjoyed  by  it  till 
May  28,  1909,  at  which  time,  pursuant  to  ch.  499,  Laws  of 
1907,  and  the  amendment  thereof  the  franchise  rights  and 
privileges  granted  by  such  ordinance  were,  in  form,  surren- 
dered, and  relator  received  in  lieu  thereof  from  the  state  of 
Wisconsin  an  indeterminate  permit  as  a  public  utility  of  said 
city  of  Kenosha  for  the  purpose  of  furnishing  electric  light 
and  electric  current  to  said  city  and  the  inhabitants  thereof. 
Since  that  time  it  has  enjoyed  all  the  privileges  suggested 
under  such  permit  June  7,  1909,  said  city,  with  knowledge 
of  the  facts  aforesaid,  granted  to  defendant  a  franchise  cov- 
ering the  same  species  of  privilege  theretofore  enjoyed  by  the 
relator.  Prior  thereto  defendant  did  not  secure  from  the 
railroad  commission  of  Wisconsin  a  declaration  that  public 
convenience  and  necessity  required  said  second  public  utility 
in  said  city,  by  reason  whereof  said  city  did  not  have  legal 
capacity  to  make  the  grant  to  defendant.  Nevertheless  de- 
fendant is  giving  out  that  it  has  legal  right  to  enjoy  all  the 
privileges  so  in  form  granted  to  it,  and  is  in  process  of  in- 
stalling in  said  city  the  necessary  equipment  to  that  end,  thus 
occupying  the  territory  heretofore  exclusively  occupied  by 
relator  for  the  purpose  aforesaid. 

June  24,  1909,  relator  made  due  application  to  the  attor- 
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ney  general  of  the  state  to  prosecute  defendant  by  action  of 
quo  warranto,  in  the  name  of  the  state,  to  oust  defendant 
from  the  franchise  and  privileges  it  so  pretended  to  have  the 
right  to  enjoy,  and  to  exclude  it  therefrom.  Such  applica- 
tion was  refused. 

The  prayer  of  the  complaint  is  that  the  court  inquire  by 
what  right  defendant  holds  and  exercises  the  privileges  and 
franchises  attempted  to  be  conferred  on  it  by  ordinance  as 
aforesaid,  and  that  it  be  adjudged  to  unlawfully  hold  and  ex- 
ercise the  same,  and  that  it  be  excluded  therefrom,  and  re- 
lator recover  costs  and  have  such  other  relief  as  may  be  ap- 
propriate. 

Defendant  answered,  admitting  the  alleged  grant  to  it  of 
June  7,  1909,  and  alleging  that  the  grant  was  lawfully  made ; 
that  it  possessed  full  right  thereto  and  is  enjoying  the  same, 
and  further  answered,  respecting  the  allegations  as  to  sur- 
render of  relator's  franchise,  reception  of  an  indeterminate 
permit  in  consideration  of  such  surrender,  enjoyment  of 
privileges  thereunder  formerly  possessed  referable  to  the  city 
ordinances,  application  to  the  attorney  general  to  prosecute 
the  defendant  and  refusal  to  do  so,  that  it  had  neither  knowl- 
edge nor  information  sufficient  to  form  a  belief  as  to  whether 
they  were  true;  and  further  answered  to  this  effect, — 
April  19th  defendant  and  the  city  made  a  binding  contract  in 
writing,  whereby  the  former  promised,  for  a  consideration 
to  be  paid  by  the  latter,  to  light  the  city  streets  with  a  speci- 
fied number  of  electric  lamps  of  a  particular  character  for  a 
period  of  five  years^  commencing  August  9,  1909.  For  the 
purpose  of  carrying  out  such  contract  defendant  has  ex- 
pended a  large  sum  of  money  in  procuring  and  installing  the 
necessary  equipment  to  do  the  municipal  lighting.  At  the 
time  of  making  such  contract  it  was  mutually  contemplated 
that  an  ordinance  granting  defendant  a  franchise  covering 
the  privileges  specified  in  the  ordinance  of  June  7,  1909, 
would  be  passed,  an  application  for  which  was  made  when 
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the  contract  was  closed.  Said  ordinance  was  passed  accord- 
ingly and  accepted.  At  the  time  of  such  passage  and  ac- 
ceptance the  city  of  Kenosha  possessed  legal  authority  in  re- 
spect to  the  matter.  Defendant  claims  to  possess  the  right 
to  enjoy  all  privileges  in  form  granted  to  it  by  such  ordi- 
nance. 

Plaintiff  demurred  to  the  defensive  portion  of  the  answer 
for  insuflSciency.     The  demurrer  was  sustained. 

For  the  appellant  there  was  a  brief  by  Qiiarles,  Spence  <fe 
Quarles,  attorneys,  and  H,  E.  SpavMingj  of  counsel,  and  oral 
argument  by  Mr.  Spavlding  and  Mr,  T,  W.  Spence. 

For  the  relator  there  was  a  brief  by  Cavanagh  &  Barnes, 
attorneys,  and  Van  Dyke,  Rosecrantz,  Shaw  &  Van  Dyke,  of 
counsel,  and  oral  argument  by  Clarke  M.  Rosecraaiiz  and 
James  D.  Shaw. 

For  the  State  there  was  a  brief  by  the  Attorney  General 
and  Russell  Jackson,  deputy  attorney  general,  and  oral  argu- 
ment by  Mr.  Jackson. 

The  following  opinions  were  filed  January  10, 1911 : 

Mabshaix,  J.  The  arguments  of  counsel  seem  to  take  a 
needlessly  wide  range.  They  extend  to  and  include  important 
matters  which,  it  is  thought^  are  not  within  the  issues  raised  by 
the  pleadings.  However  much  counsel  may  wish  to  have 
such  matters  considered  and  decided,  the  court  cannot  well 
accommodate  them.  It  is  appropriate,  and  sometimes  ad- 
visable, to  decide  each  of  several  major  propositions,  and 
from  each  of  several  efficient  viewpoints ;  even  where  the  re- 
sult can  as  certainly  be  reached  by  the  decision  of  a  single 
question  upon  a  single  ground.  But  it  will  hardly  do  to  go 
so  far  as  to  decide  matters  not  within  the  issues.  These  ob- 
servations will  render  it  unnecessary  to  give  further  reasons 
why  some  questions,  industriously  and  ably  presented  by 
counsel,  are  not  specially  herein  mentioned. 

Do  rights,  or  any  of  them,  claimed  by  appellant  under  the 
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ordinance  of  June  7^  1909,  conflict  with  those  possessed  by 
respondent  under  its  ordinances  mentioned  in  the  complaint, 
and  the  perpetuating  "indeterminate  permit,"  so  called,  upon 
which  it  relies,  assuming  for  now,  that  the  legislation,  in 
regard  to  such  permit,  in  all  respects,  is  valid,  and  that  such 
permit  affords  to  respondent  all  it  purports  to  ? 

Counsel  for  appellant,  saving  all  questions  within  the  as- 
sumption referred  to,  seem  to  concede  that  there  is  no  con- 
flict as  regards  the  generation  and  transmission  of  electric 
current  for  heat  and  power.  That  is  based  on  the  theory 
that  in  the  granting  clause  of  the  ordinance  under  whidi  ap- 
pellant claims  the  right  to  use  the  street  for  the  transmission 
of  electric  current  "for  the  furnishing  of  electric  heat  and 
power"  is  expressly  included,  while,  if  that  feature  exists  at 
all  in  the  ordinances  surrendered  by  respondent  for  its  inde- 
terminate permit,  it  is  not  found  otherwise  than  in  the  words 
"transmission  of  electricity  upon,  over,  through,  under  and 
in  the  streets,  lanes,  alleys  and  public  grounds  of  the  city  of 
Kenosha,  and  to  put  in  place  and  furnish  electric  lights  for 
public  and  private  lighting,"  etc  The  idea  of  counsel  is, 
that  the  indeterminate  permit  necessarily  coincides  with  the 
franchise  ordinances  surrendered;  that  the  language  above 
quoted  does  not  include  a  right  as  to  heat  and  power,  and, 
therefore,  that  the  permit  does  not,  and  so,  to  that  extent,  ap- 
pellant's ordinance  does  not,  in  any  event,  conflict  therewith. 
Admitting,  for  the  purposes  of  the  case,  that,  on  the  facts 
stated  in  the  complaint,  the  scope  of  the  permit  is  referable 
to  that  of  the  ordinances  given  in  exchange  therefor,  we  are 
still  far  from  conceding  that  the  result  follows  which  counsel 
claim. 

That  the  language  under  consideration  is  not  free  from 
ambiguity,  is  quite  evident  That  is  indicated  by  the  fact 
that  eminent  counsel  for  the  respective  parties  get  a  different 
idea   therefrom.     Another   indication   is  in  the  fact  that. 
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whereas  as  matter  of  common  knowledge  when  the  ordinances 
were  passed^  distribution  of  electricity  from  central  stations 
for  power,  was  general,  it  would  be  highly  unreasonable  to 
suppose  the  grantor  and  grantee  of  respondent's  franchise 
did  not  intend  to  cover  that  important  feature.  There  i3  a 
third  indication  in  the  fact,  apparent  from  the  complaint, 
that  respondent's  business,  under  the  ordinances,  has  been 
conducted  for  years  as  including  the  transmission  of  electric 
current  for  all  lawful  purposes;  and,  the  ordinance  being 
many  years  old  and  the  business  in  the  field  of  selling  electric 
current  for  power  must  have  become  considerable,  a  pretty 
strong  case  of  practical  construction  is  presented. 

The  ambiguity  is  pretty  clearly  removed  by  language  fol- 
lowing the  words  of  grant.  That  language  provides  that,  in 
case  of  any  "other  corporation  organized  for  the  supplying 
of  electricity  for  light  or  power"  desiring  to  use  respondent's 
poles,  it  shall  be  permitted  to  do  so  on  specified  terms  and 
conditions.  Such  language  points,  quite  unmistakably,  to 
the  preceding  part  of  the  ordinance  as  having  been  designed 
to  afford  respondent  a  franchise  privilege  broad  enough  to 
include  the  power  feature. 

The  words  of  grant  to  respondent,  in  the  light  of  all  the 
circumstances,  should  be  construed  to  include  the  ordinary 
heat  and  power  features  of  such  franchises,  and,  as  respond- 
ent's counsel  claim,  the  transmission  of  electric  current  for 
all  lawful  purposes.  The  words,  "use  all  public  grounds," 
and  in  effect,  in  the  ordinary  way,  followed  by  the  words, 
"for  the  transmission  of  electricity  upon,  over,  through, 
under  and  in  the  streets,  lanes,  alleys  and  public  grounds," 
are  as  broad  as  the  purposes  for  which  electricity  is  commer- 
cially transmitted.  What  follows,  conjunctively,  are  not 
words  of  limitation  or  explanation,  but  additional  words  of 
grant.  "And  to  put  in  place  and  furnish  lights  for  public 
and  private  lighting,"  refers  solely  to  lighting  characterized, 
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to  some  extent,  by  placing  and  caring  for  lamps  in  public  ter- 
ritory. The  city  could  not  confer  authority  as  to  placing  and 
furnishing  lights  for  private  purposes  in  private  places,  and, 
obviously,  none  was  intended  to  be  conferred.  The  purpose 
was  to  afford  the  ordinary  power  to  use  the  street  and  public 
places  in  the  ordinary  way,  for  the  transmission  of  electricity 
for  commercial  purposes,  leaving  all  matters  of  use  thereof 
upon  private  grounds  for  private  purposes,  to  private  treaty ; 
but  adding  a  clause  respecting  the  location  and  operation  of 
lamps  so  far  as  the  public  was  in  any  wise  concerned. 

So  the  situation  is  this:  The  rights,  in  form,  of  the  two 
parties  under  their  respective  public  grants,  referable  to  the 
ordinances  and  permit  referred  to,  are  substantially  the  same. 
The  purpose  of  the  action  is  to  challenge  the  right  of  appel- 
lant, under  the  ordinance  of  June  7,  1909,  to  occupy  any  part 
of  the  field  covered  by  respondent's  permit,  measured  by  the 
scope  of  the  surrendered  franchises.  No  other  claim  of  right 
by  appellant  is  referred  to  in  the  complaint  or  involved  in  the 
action.  If  it  possesses,  as  against  respondent,  any  right 
imder  such  ordinance,  to  that  extent  it  must  prevail.  If  it 
does  not,  it  cannot,  regardless  of  whatever  rights  it  may  have 
otherwise. 

It  is  claimed,  on  behalf  of  appellant,  that  it  has,  by  force  of 
sec  17806,  Stats.  (1898),  a  franchise  directly  from  the  state, 
since  such  section  provides  that,  "Any  corporation  organized 
under  general  or  special  law  for  the  purposip  of  furnishing 
heat,  light,  power  or  signals  by  electricity  may,  with  the  con- 
sent of  and  in  the  manner  agreed  upon  with  the  authorities 
of  any  city  or  village,  use  any  street,  alley,  lane,  park,  or  pub- 
lic ground,  for"  such  purposes  upon  specified  conditions. 
That  is  quite  an  old  statute.  It  does  not  cut  any  figure  in 
this  case  if  ch.  499,  Laws  of  1907,  as  amended  by  ch.  180, 
Laws  of  1909,  relating  to  the  granting  of  indeterminate  per- 
mits in  consideration  of  surrender  of  existing  licenses,  per- 
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mitfl,  or  franchises,  and  the  rights  of  the  parties  and  powers 
of  a  city  where  such  an  indeterminate  permit  exists, — is  valid, 
and  respondent  was  in  full  occupancy  of  the  field  in  con- 
troversy before  it  was  attempted  to  confer  rights  on  appellant 
by  the  ordinance  of  June  7,  1909.  What  effect  such  section 
might  have  under  other  conditions  is  beside  this  case. 

There  is  no  question  but  what  respondent,  May  28,  1909, 
complied  with  the  law  of  1907,  as  amended  by  that  of  1909, 
and  thereby  became  entitled  to  all  the  benefit  thereof  as  to  dis- 
ability of  the  city  of  Kenosha  to  interfere  with  its  monopoly. 
The  logic  by  which  effect  is  claimed  for  the  ordinance  of 
June  7, 1909,  antedating  May  28th  of  that  year,  does  not  ap- 
peal to  us  with  su£Scient  persuasion  to  call  for  extended  dis- 
cussion. The  ordinance  necessarily  took  effect,  so  far  as  it 
took  effect  at  all,  according  to  the  provisions  of  the  city  char- 
ter, not  by  contract.  There  is  no  provision  in  the  charter 
whereby  retroactive  effect  could  be  given  by  contract  to  an  or- 
dinance. No  attempt  to  do  so  is  disclosed  by  the  ordinance 
itself.  Furthermore,  we  do  not  find  it  claimed  in  the  answer 
that  appellant  has,  under  its  ordinance,  any  rights  antedating 
the  passage  thereof.  Such  claim  as  appellant  makes  of  right 
to  otherwise  use  the  streets  for  the  purposes  in  controversy, 
is  not  material  because  not  a  defense  to  an  action  having  for 
its  sole  purpose  that  of  ousting  it  from  the  alleged  void  fran- 
chise of  June  7,  1909. 

The  public  utility  law,  in  form,  in  unmistakable  terms  dis- 
abled the  city  of  Kenosha  from  making  such  a  grant  as  that 
in  question  after  respondent's  indeterminate  permit  took  ef- 
fect    It  provides  that : 

"No  license,  permit  or  franchise  shall  be  granted  to  any 
person,  copartnership  or  corporation  to  own,  operate,  manage 
or  control  any  plant  or  equipment  for  the  production,  trans- 
mission, delivery  or  furnishing  of  heat,  light,  water  or  power 
in  any  municipality  where  there  is  in  operation  under  an  in- 
determinate permit  as  provided  in  this  act  a  public  utility  en- 
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gaged  in  similar  service  without  first  securing  from  the  com- 
mission a  declaration  after  a  public  hearing  of  all  parties 
interested,  that  public  convenience  and  necessity  require  such 
second  public  utility."  [Sea  I797m« — 74,  Stats. :  Laws  of 
1907,  ch.  499.] 

That  is  plain.  The  purpose  of  it  is  obvious.  The  intent 
was  to  give  the  holder  of  an  indeterminate  permit,  within  the 
scope  thereof,  a  monopoly,  so  long  as  the  convenience  and 
necessities  of  the  public  should  be  reasonably  satisfied,  yet  to 
secure  to  the  public  the  benefit  of  the  monopoly  in  excess  of  a 
fair  return  upon  the  investment,  under  proper  administra- 
tion, by  insuring  to  the  consumers  the  best  practicable  service 
at  the  lowest  practicable  cost,  and  to  that  end  prohibit,  con- 
ditionally, the  granting  of  just  such  franchises  as  the  one 
challenged  in  this  case  in  the  circumstances  under  which  the 
ordinance  of  June  7,  1909,  was  passed. 

Counsel  for  appellant  reply  to  the  last  foregoing  by  con- 
tending that  the  provision  of  the  public  utility  law  creating  a 
municipal  disability  to  grant  such  a  franchise  as  that  at- 
tempted to  be  conferred  on  appellant,  without  the  applicant 
therefor  first  obtaining  a  certificate  of  convenience  and  neces- 
sity as  required,  is  unconstitutional ;  that  the  feature  requir- 
ing the  railroad  commission  to  pass  on  the  question  of  con- 
venience and  nr'^essity,  was  an  attempt  to  grant  to  it  legis- 
lative powers. 

True,  the  legislature  cannot  empower  the  railroad  commis- 
sion to  exercise  legislative  or  judicial  power;  but  it  may 
clothe  it  with  authority  to  administer  a  law  requiring  the  as- 
certainment of  facts  in  order  to  determine  whether  the  law 
applies,  and  if  so,  how,  to  situations  as  they  arise.  The  ad- 
ministrative power  includes,  necessarily,  power  to  determine 
the  facts  necessary  to  application  of  the  law.  That  is  a  fa- 
miliar principle  governing  numerous  instances  of  grant  of 
gtzo^-judicial  and  gito^-legislative  power.     They  do  not  fall 
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within  the  field  of  that  strictly  judicial  or  legislative  power 
which  is  undelegable. 

It  was  said  in  State  ex  rel.  Minneapolis,  SL  P.  £  8,  S,  M. 
R.  Co.  V.  B.  R.  Comm.  137  Wis.  80,  117  N.  W.  846,  with 
reference  to  the  scope  of  another  feature  of  the  public  utility 
law  of  the  nature  of  that  in  question : 

"The  seat  of  original  power  is  the  legislature.  It  cannot 
legitimately  delegate  it.  It  can  properly  clothe  a  commis- 
sion with  capacity  to  determine  whether  corporate  rights  cre- 
ated by  the  legislature  are  exercisable,  that  depending  upon 
the  existence  of  facts  satisfying  legal  conditions  precedent  in 
that  regard,  and  give  to  the  corporation  invoking  its  jurisdic- 
tion evidence  of  its  determination." 

There  is  the  spirit  of  the  doctrine  within  which  the  legisla- 
tion in  question  is  located. 

Here  the  legislature  proVided,  in  effect,  that  in  case  of 
there  existing  under  an  indeterminate  permit,  a  right  of  a 
corporation  to  enjoy  such  privileges  as  are  involved  in  this 
case,  no  other  permit  or  franchise  shall  be  granted  to  any  one 
to  invade,  in  whole  or  in  part,  the  same  field,  except  upon  a 
specified  condition  involving  the  ascertainment  of  a  fact. 
That  plainly  created,  conditionally,  municipal  disability,  and 
to  that  extent  amended  all  conflicting  existing  laws.  It  was 
the  mere  ascertainment  of  the  fact  that  was  delegated  to  the 
commission.  The  prohibition  of  the  exercise  of  power,  wait- 
ing upon  such  ascertainment,  was  of  legislative  creation. 
The  mere  administrative  labor  of  ascertaining  the  fact,  is  not 
legislative  power  at  all  in  the  undelegable  sense.  Such  ad- 
ministrative feature  does  not  involve  any  element  of  expedi- 
ency or  legislative  discretion,  but  only  the  judgment  and  dis- 
cretion which  any  person  or  body  commonly  exercises  to 
ascertain  whether  a  given  situation  satisfies  the  calls  of  a  rule 
prescribed  by  higher  authority  to  a  lower  for  guidance  and 
enforcement     State  ex  rel.  Adams  v.  Bwrdge,  95  Wis.  390 
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402,  70  N.  W.  347;  State  ex  rel.  Milwavkee  Med.  Coll  v. 
Chittenden,  127  Wis.  468,  107  N.  W.  500 ;  State  ex  rel.  Ellis 
t;.  Thome,  112  Wis.  81,  87  K  W.  797. 

There  is  no  other  question  which  needs  attention.  The 
logic  of  oup  reasoning  is  that  the  order  appealed  from  is  right 
and  must  be  affirmed. 

By  the  Court. — So  ordered. 

Barnes,  J.  (dissenting).  1  base  my  dissent  upon  the  fol- 
lowing propositions,  which  I  state  without  argument  to  sup- 
port them : 

1.  Sec.  17806,  Stats.  (1898),  conferred  a  franchise  di- 
rectly from  the  state  to  the  defendant,  granting  to  it  the  right 
to  use  the  streets  of  the  city  to  erect  poles  therein  and  string 
wires  thereon  subject  to  the  consent  of  the  city  to  such  use  and 
occupation  of  its  streets.  Oconto  City  W.  8.  Co.  v.  Oconto, 
105  Wis.  76,  83,  80  K  W.  1113. 

2.  By  making  a  contract  with  the  defendant  obligating  it 
Tinder  a  penalty  of  $25,000  to  erect  poles  and  string  wires 
thereon  and  to  have  a  complete  lighting  plant  in  operation  in 
less  than  four  months,  the  city  by  necessary  implication  gave 
its  assent  to  the  use  of  the  streets  for  such  purposes,  else  it 
would  be  impossible  for  the  defendant  to  carry  out  its  con- 
tract obligation  with  the  city. 

3.  By  virtue  of  sec  1780&,  Stats.  (1898),  and  the  contract 
made  on  April  17,  1909,  the  defendant  secured  an  indetermi- 
nate permit  under  ch.  499,  Laws  of  1907  (sees.  1797m — 1  to 
1797 m — 108,  Stats.),  to  place  poles  and  wires  in  the  streets 
to  whatever  extent  was  necessary  to  enable  it  to  carry  out  its 
municipal  lighting  contract. 

4.  Sec.  1780&,  Stats.  (1898),  was  not  repealed  by  sec. 
959 — 49,  Stats.  (1898),  nor  by  sec  940&,  Stats.  (1898), 
nor  by  ch.  165,  Laws  of  1907  (sec.  1778,  Stats.),  nor  by 
ch.  499,  Laws  of  1907  (sees.  I7977nr— 1  to  l797?nr— 108). 
There  is  no  pretense  that  any  of  the  statutes  referred  to  ex- 
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pressly  repeal  sec.  1780&.  The  question  of  repeal  by  impli- 
cation is  treated  in  State  ex  rel.  Miltvaukee  v.  Milwaukee  E* 
B.  &  L.  Co.  144  Wis.  3S6,  129  N.  W.  623,  and  it  is  apparent 
under  the  decisions  therein  referred  to  that  there  was  no  re- 
peal of  sec.  17806  by  implication. 

5.  The  elator,  having  surrendered  the  franchise  under 
which  it  was  operating  after  the  appellant  made  its  contract 
with  the  city  and  before  the  ordinance  of  June  7th  was 
passed,  received  an  indeterminate  permit  to  engage  in  a  com- 
mercial lighting  business,  but  did  not  secure  any  such  permit 
to  engage  in  the  business  of  furnishing  lights  to  the  city ;  so 
that  when  the  ordinance  was  passed  the  relator  could  lawfully 
engage  in  the  one  species  of  the  lighting  business  and  the  ap- 
pellant in  the  other. 

6.  The  ordinance  of  June  7th  regulated  in  detail  the  con- 
ditions under  which  the  streets  were  to  be  used  by  the  appel- 
lant, the  manner  of  replacing  them  when  torn  up,  the  size  of 
the  post  holes,  the  height  of  the  poles,  the  matter  of  changing 

,  them  from  one  location  to  another  as  occasion  might  require. 
Onutting  the  words  "and  private"  from  one  sentence  in  the 
ordinance,  every  part  and  parcel  of  it  was  a  proper  and  neces- 
sary enactment  to  define  the  rights  and  fix  the  liabilities  of 
the  appellant  under  its  contract,  and  one  which  the  city  had 
the  right  to  pass  and  the  relator  had  the  right  to  accept 

7.  The  fact  that  the  appellant  had  no  franchise  coupled 
with  municipal  consent  which  entitled  it  to  maintain  poles  or 
string  wires  for  the  purpose  of  doing  a  commercial  lighting 
business,  did  not  render  the  remaining  portion  of  the  ordi- 
nance void. 

8.  The  appellant  justified  its  right  to  insist  on  the  validity 
of  the  ordinance  because  of  the  indeterminate  permit  which  it 
held.  Its  answer  set  up  a  perfect  defense  to  the  cause  of 
action  set  forth  in  the  complaint,  except  in  so  far  as  its  right 
to  engage  in  a  commercial  lighting  business  was  attacked. 
The  answer  therefore  set  up  a  good  defense  in  part  to  the 
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relator's  cause  of  action,  and  a  demurrer  thereto  should  not 
be  sustained  and  the  entire  ordinance  in  effect  be  declared 
inoperative,  and  this  without  the  city  being  made  a  party  or 
being  given  an  opportunity  to  be  heard. 

9.  By  the  ordinance  of  June  7th  a  franchise  was  conferred 
on  the  appellant  to  erect  poles  and  string  wires  for  furnish- 
ing "power  and  heat."  The  relator  had  no  right  under  its 
franchise  to  furnish  electricity  for  the  purpose  of  furnishing 
power  or  heat,  and,  when  it  surrendered  its  franchise,  of 
course  took  under  its  indeterminate  permit  only  such  powers 
as  it  had  under  the  franchise  surrendered.  The  city  had  a 
perfect  right  to  grant  the  franchise  to  whomsoever  it  chose 
to  erect  poles  and  string  wires  to  convey  electricity  for  the 
purpose  of  conveying  heat  and  power,  and  for  this  reason  if 
for  no  other  the  answer  states  a  good  defense  in  part  to  the 
relator's  cause  of  action. 

10.  The  api)ellant  is  called  upon  by  the  relator  to  show  by 

what  warrant  it  assumes  the  right  to  erect  poles  and  string 

wires  thereon  in  the  public  streets.     It  answers  by  saying  in 

part  that  it  does  so  by  virtue  of  a  valid  franchise  empowering 

it  to  use  the  streets  in  so  far  as  may  be  necessary  to  light  them 

and  to  convey  electricity  for  heat  and  power*  purposes.     In 

my  judgment  this  answer  is  true.     I  am  unable  to  see  why  it 

does  not  state  a  good  defense  in  whole  or  in  part  to  the  cause 

of  action  set  forth  in  the  petition. 

« 
WiNSLOw,  0.  J.,  and  Siebbokee,  J.,  concur  in  the  views 

of  Mr.  Justice  Babnes. 

A  motion  for  a  rehearing  was  denied  March  14,  1911. 
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Jbfpebt  and  others,  Executors,  Respondents,  vs.  Osboene 
and  others.  Receivers,  imp.,  Appellants. 

November  18,  1910— March  U,  1911, 

Railroads:  Condemnation  of  land:  Parties:  Receivers:  Removal  of 
cause  to  federal  court:  Appeal:  By  whom  taken:  Sufflciencv  of 
notice:  Law  of  the  case:  Evidence:  Value  of  land:  DaTnages  for 
taking:  Availability  of  other  lands:  Expert  testimony:  Excessive 
award, 

1.  Where,  pending  a  proceeding  m  a  state  court  to  condemn  land  for 

a  railroad  company,  the  company  is  placed  in  hands  of  receivers 
in  an  action  in  a  federal  court  and  such  receivers,  on  their  own 
application,  are  made  parties  to  the  condemnation  action,  they 
take  that  action  as  they  find  it,  subject  to  the  disabilities  of  the 
railroad  company,  and  the  case  does  not  become  one  of  federal 
cognizance  so  as  to  entitle  them  to  have  it  removed  to  the  fed- 
eral court 

2.  Where  interests  have  been  acquired  in  the  subject  of  controversy 

by  legal  succession,  as  in  the  case  of  administrators,  assignees 
in  bankruptcy,  or  receivers,  the  persons  acquiring  such  inter- 
ests, on  being  made  parties  to  the  action,  may  prosecute  an  ap- 
peal from  a  Judgment  therein  adverse  to  the  interests  they  rep- 
resent 
S.  Where  in  a  condemnation  action  to  which  receivers  of  the  rail- 
road company  had  been  made  parties  defendant  Judgment  was 
rendered  in  terms  against  the  defendant  company,  a  notice  of 
appeal  by  the  receivers,  properly  entitled  in  the  action  and  giv- 
ing the  date  and  amount  of  the  Judgment  but  referring  to  it 
as  being  against  the  "defendants,"  and  an  undertaking  on  ap- 
peal describing  the  Judgment  as  one  against  the  receivers,  were 
sufficient  to  give  the  appellate  court  Jurisdiction. 

4.  Legal  propositions  upon  which  the  decision  of  the  supreme  court 

was  based  in  the  opinion  on  a  former  appeal  are,  whether  right 
or  wrong,  the  law  of  the  case  upon  subsequent  trials  or  appeals. 

5.  It  seems,  as  an  original  proposition,  that  If  lack  of  opportunity 

for  expansion  be  a  proper  element  to  consider  in  estimating 
damages  to  a  manufacturing  plant  a  part  of  whose  land  is  taken 
for  railroad  purposes,  evidence  that  other  adjoining  land  was 
readily  purchasable,  or  was  in  fact  purchased,  at  moderate  cost. 
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upon  which  the  plant  could  be  enlarged,  would  be  admissible- 
and  proper  to  be  considered  by  the  Jury  to  mitigate  such  dam- 
ages. 

6.  But  where,  upon  a  former  trial,  the  railroad  company  procured 

an  option  upon  adjoining  land  and  tendered  it  to  the  owner  of 
the  plant  to  replace  the  land  taken,  and  the  supreme  court  on 
appeal  from  the  judgment  sustained  the  trial  court's  rejection 
of  the  ofter  on  the  ground  that  it  was  not  material  that  plaintlfC 
could  move  his  plant  to  other  land,  or,  in  eftect,  swap  land  for 
the  accommodation  of  the  railroad  company,  the  question  was 
foreclosed  on  the  second  trial,  and  proof  of  the  availability  and 
price  of  adjoining  land  was  not  admissible. 

7.  Bxperts  in  the  manufacturing  business,  acquainted  from  long: 

years  of  experience  with  the  values  and  needs  of  plants  of  that 
kind,  are  competent  to  testify  to  the  value,  as  part  of  a  manu- 
facturing plant  to  which  it  belonged,  of  a  strip  of  land  taken 
for  the  right  of  way  of  a  railroad  company,  though  having  no 
knowledge  at  all  aa  to  the  value  of  bare  land  in  the  vicinity,  es- 
pecially where  there  is  practically  no  dispute  on  the  question 
of  the  value  of  the  strip  as  mere  land. 

8.  The  refusal  of  the  trial  court,  on  motion,  to  strike  out  the  evi- 

dence of  a  witness  on  the  ground  that,  in  stating  the  value  of  a 
strip  taken  by  a  railroad  company,  he  had  included  damages  tO' 
the  entire  tract  from  which  it  was  taken  and  had  thus  dupli- 
cated damages,  was  not  a  prejudicial  error  where  the  verdict 
was  amply  supported  by  the  evidence  of  seven  disinterested  ex- 
perts. 
0.  An  instruction  to  the  jury  in  a  condemnation  suit  that  in  esti- 
mating and  determining  the  fair  market  value  of  the  strip  of 
land  taken  they  should  consider  that  it  was  "part  and  parcel 
of  and  used  in  connection  with  the  tract  and  premises  of  the- 
plaintifT,"  also  the  "use  to  which  it  was  in  whole  or  in  part  de- 
voted," and  "the  uses  to  which  it  was  or  was  intended  by  the 
owners  in  the  immediate  future  to  be  applied,"  was  not  im- 
proper as  permitting  the  jury  to  duplicate  damages.  Jeffery  v. 
C.  d  M.  E,  R.  Co,  138  Wis.  1,  distinguished. 
10.  It  is  settled  law  in  this  state  that  in  awarding  damages  for  the^ 
taking  of  land  for  railroad  or  highway  purposes  the  strip  taken 
is  to  be  valued  as  part  and  parcel  of  the  entire  tract  of  which 
it  formed  a  part;  that  the  landowner  is  entitled  to  recover  the- 
difference  between  the  fair  market  value  of  the  whole  property 
before  the  taking  and  the  value  of  what  remains  after  the  tak> 
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ing;  and  that  the  actual  use  and  Intention  of  the  proprietor  is 
to  be  considered  as  well  as  the  adaptability  of  the  property  for 
some  other  use  in  future. 
11.  In  a  proceeding  to  condemn  land  for  a  railroad,  the  juries  in  two 
successive  trials  having  awarded  substantially  the  same  amount 
of  damages,  which,  though  large,  is  supported  by  ample  evi- 
dence, the  court  declines  to  interfere  on  the  ground  that  the 
award  is  excessive. 
Mabbhau^  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Beldsn^  Circuit  Judge.    Affirmed. 

The  facts  so  far  as  they  are  essential  are  stated  in  the  opin- 
ion. 

For  the  appellants  there  was  a  brief  by  Qiuirles,  Spence  £ 
Quarlea,  attorneys,  and  T.  W.  Spence  and  J.  V.  Quarles,  Jr., 
of  counsel,  and  a  separate  brief  by  Jackson  B.  Kemper,  of 
counsel;  and  the  cause  was  argued  orally  by  Mr.  J.  V. 
Quarlea,  Jr.,  Mr.  Spence,  and  Mr.  Kemper. 

For  the  respondents  there  was  a  brief  by  Thomae  M. 
Kearney  and  James  Ca/oanaugh,  and  oral  argument  by  Mr. 
Kearney  and  Mr.  W.  J3.  Thompson. 

The  following  opinion  was  filed  January  10, 1911 : 

WiNsxow,  0.  J.  This  is  a  proceeding  by  an  electric  rail- 
way company  to  condemn  a  strip  of  land  100  feet  in  width 
running  through  the  manufacturing  plant  of  the  respondents 
at  Kenosha.  The  case  was  once  here  upon  an  appeal  from 
the  verdict  of  a  jury  fixing  the  damages  at  $125,000  {Jef- 
fery  v.  C.  &  M.  E.  R.  Co.  138  Wis.  1,  119  N.  W.  879),  and 
the  judgment  was  reversed  and  the  action  remanded  for  a 
new  trial.  While  the  case  was  pending  here  the  railway  com- 
pany was  placed  in  the  hands  of  receivers  in  an  action  in  the 
federal  courts,  and  upon  return  of  the  case  to  the  trial  court 
such  receivers  were  made  parties  defendant  on  their  own  ap- 
plication. A  second  trial  resulted  in  a  general  yerdict  for 
Vol.  145  —  23 
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the  plaintiffs,  assessing  the  damages  at  $133,000.  From 
judgment  against  the  railway  company  upon  this  verdict  the 
receivers  have  appealed. 

Some  preliminary  questions  are  raised  which  will  be  first 
considered. 

Immediately  after  the  order  made  by  the  trial  court  ad- 
mitting the  receivers  as  parties  to  the  action,  they  presented 
a  petition  for  the  removal  of  the  case  to  the  United  States 
court  on  the  ground  that  the  case  became  one  of  federal 
cognizance,  sudi  receivers  being  officers  of  the  United  States 
and  the  matter  in  litigation  involving  property  in  the  hands 
of  such  receivers.  This  application  was  denied  and,  as  we 
think,  rightly  so. 

The  receivers  came  into  the  action  not  as  necessary  parties 
thereto,  but  simply  as  proper  parties  to  maintain  and  defend 
the  property  rights  which  had  been  placed  in  their  hands. 
They  succeed  to  the  interests  of  the  railway  company,  but 
their  rights  in  the  case  are  no  broader  than  the  rights  of  the 
corporation  itself.  They  take  the  suit  as  they  find  it,  sub- 
ject to  the  disabilities  of  the  party  whose  interests  they  repre- 
sent. Their  presence  raises  no  question  of  federal  cogni- 
zance. SpecTcert  v.  Oemum  Nat.  Bank,  98  Fed.  151 ;  Odble- 
man  v.  P.,  D.  <6  E.  R.  Co.  179  U.  S.  335,  21  Sup.  Gt  171. 

The  judgment  in  the  case  was  rendered  in  terms  against 
the  railroad  company,  and  further  provided  that,  upon  pay- 
ment into  court  of  the  amount  of  damages  awarded,  the  ex- 
•dusive  use  of  the  condemned  premises  should  vest  in  the 
company  for  railroad  purposes.  The  notice  of  appeal  was 
entitled  in  the  case,  giving  the  names  of  both  the  company 
and  the  receivers  as  defendants,  and  gave  notice  that  the  re- 
ceivers appealed  from  the  judgment  "rendered  by  the  circuit 
court  of  Kenosha  county  in  the  action  above  entitled,  entered 
on  the  30th  day  of  November,  1909,  in  said  court  in  favor  of 
the  plaintiffs  and  against  said  defendants,"  The  undertak- 
ing accompanying  the  notice  also  described  the  judgment  as 
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one  recovered  against  the  receivers.  Upon  these  facts  the 
respondents  now  claim,  -first,  that  the  receivers  have  no  right 
of  appeal,  and,  second,  that  they  have  not  in  fact  taken  an 
appeaL 

Both  contentions  must  be  overruled.  As  before  stated,  the 
receivers  were  proper  parties  to  the  action.  By  their  order 
of  appointment  they  were  required  to  take  possession  of  the 
property  of  the  defendant  corporation,  manage  its  business, 
and  prosecute  and  defend  all  such  actions  as  might  be  neces- 
sary or  advisable  for  the  proper  protection  of  the  property 
and  the  trust  vested  in  them.  It  was  plainly  their  duty  to 
defend  these  proceedings,  and  just  as  plainly  their  duty  to 
take  an  api>eal  from  the  judgment  if,  in  the  exercise  of  a  rea- 
sonable and  sound  discretion,  it  seemed  that  prejudicial  error 
had  occurred,  by  reason  of  which  the  amount  of  the  award 
had  been  increased.  The  strip  in  question  had  been  taken 
possession  of  by  the  railroad  company  and  $50,000  had  been 
paid  into  court  by  the  company  as  damages,  being  the  amount 
awarded  by  the  commissioners.  The  rights  of  the  company 
in  the  strip  were  valuable  and  it  was  essential  that  those 
rights  be  protected  by  the  receivers.  As  to  the  right  of  the 
receivers  to  appeal  from  the  judgment  there  can  be  no  serious 
question.  The  general  rule  is  that  where  interests  have  been 
acquired  in  the  subject  of  the  controversy  by  l^al  succession, 
such  as  the  interests  acquired  by  administrators,  or  assignees 
in  bankruptcy,  or  receivers,  the  persons  acquiring  sudi  inter- 
ests may,  on  being  made  parties  to  the  proceeding,  prosecute 
an  appeal  from  a  judgment  against  the  party  whose  interests 
they  represent.     Elliott,  Appellate  Procedure,  §§  133,  137. 

As  to  the  form  of  the  notice  and  undertaking  on  the  appeal 
there  is  doubtless  something  to  be  desired.  The  judgment 
was  not  described  with  exact  legal  accuracy  in  either  paper; 
nevertheless  there  was  no  possibility  of  mistake.  The  action 
was  correctly  entitled,  and  the  dates  and  amount  of  the  judg- 
ment properly  given.     It  was  called  ill  the  notice  a  judg- 
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ment  against  the  "defendants"  and  in  the  undertaking  a 
judgment  against  the  receivers,  naming  them  in  their  official 
capacity.  In  legal  effect  the  judgment  might  properly  be 
said  to  be  a  judgment  against  the  receivers  in  their  official 
capacity,  because  while  it  did  not  bind  them  personally  it  wa? 
adverse  to  the  interests  of  the  trust  which  they  represented 
and  were  bound  to  protect  and  defend,  and  in  this  sense  was  a 
judgment  against  them.  In  any  event  there  could  be  no 
question  as  to  the  judgment  which  was  referred  to  in  the  ap- 
peal papers,  and  the  verbal  inaccuracy,  if  any  there  was,  in 
the  notice  and  undertaking  cuts  no  figure. 

We  pass  now  to  the  merits  of  the  appeal.  The  piece  of 
land  which  has  been  condemned  here  is  a  strip  2.3  acres  in 
extent  and  is  100  feet  wide  and  1,013  feet  long  north  and 
south,  running  through  a  large  automobile  manufacturing 
plant  While  it  took  no  substantial  buildings,  it  separated 
the  principal  buildings  of  the  factory  on  the  east  from  the 
testing  track  on  the  west  and  took  space  upon  which  a  build- 
ing had  already  been  begun.  The  factory  was  situated  in 
the  outskirts  of  the  city  of  Kenosha  and  there  was  vacant  land 
to  the  west  and  to  the  north.  The  witnesses  for  the  plaintiff, 
who  placed  the  damages  at  somewhere  from  $125,000  to 
$200,000,  all  testified  that  opportunity  for  expansion  had 
much  to  do  with  the  value  of  manufacturing  plants  and  sites, 
and  the  testimony  was  further  to  the  effect  that  by  the  taking 
of  this  right  of  way  the  opportunity  of  expanding  the  factory 
upon  the  premises  owned  by  the  plaintiffs  on  the  west  was 
very  seriously  impaired,  if  not  practically  destroyed.  The 
plaintiff  Thomas  B.  Jeffery  himself  testified  that  after  the 
condemnation  proceedings  were  commenced  he  had  purchased 
lands  immediately  north  of  his  buildings  and  east  of  the  right 
of  way,  comprising  something  less  than  thirty  acres,  at 
$1,100  to  $1,200  per  acre,  and  that  he  also  purchased  a  block 
of  land  on  the  east  of  his  factory  for  $24,200.  Upon  these 
premises  so  purchased  he  had  erected  additional  factory 
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buildings  and  thus  expanded  the  plant.  It  was  also  admitted 
on  the  trial  that  at  the  time  of  the  taking  vacant  land  could 
be  bought  immediately  north  of  the  plaintiffs'  buildings  for 
$1,100  to  $1,200  per  acre. 

Mr.  F.  L.  Mitchell,  being  called  as  a  witness  for  the  plaint- 
iffs, testified  that  in  his  opinion  the  plaintiffs'  plant  was 
worth  $500,000  before  the  taking  of  the  strip  in  question  and 
$350,000  to  $375,000  immediately  after  the  taking,  and  that 
opportxmity  for  expansion  had  much  to  do  with  the  value. 
Upon  cross-examination  Mr.  Mitchell  was  asked  the  follow- 
ing question  in  several  different  forms  and  upon  objection  the 
evidence  was  excluded : 

"^.  Now,  I  desire  to  ask  you  whether  the  fact  that  to  the 
north  and  south  and  east  there  were  other  available  lands  pur- 
chasable at  approximately  the  market  value  of  suburban 
lands,  say  a  thousand  dollars,  or  thereabouts,  an  acre,  would 
not  make  a  material  difference  in  the  valuation  that  you 
would  put  upon  this  plant  before  and  after  the  taking  V^ 

The  same  question  was  also  raised  in  a  different  form  by 
the  refusal  of  the  court  to  give  to  the  jury  the  following  in- 
structions which  were  requested  by  the  defendant: 

"3.  While  you  may  not  take  into  consideration  the  price, 
or  the  opportunity  of  acquiring  adjoining  land  for  any  con- 
templated extension  of  the  plant,  in  mitigation  of  damages, 
you  may  consider  the  same  as  bearing  upon  the  market  value 
of  the  plant;  that  is  to  say,  the  existing  opportunity  of  ac- 
quiring land  for  additional  buildings  and  for  piling  and  sto]> 
ing  lumber  and  other  material  may  be  considered  by  you,  ap- 
plying the  evidence  of  such  opportunity  and  of  the  cost  of 
such  additional  land  solely  to  the  question  of  the  decrease  in 
the  market  or  salable  value  of  the  remainder  of  the  plant,  and 
to  aid  you  in  weighing  the  opinion  testimony  of  witnesses  as 
to  the  lessening  of  the  market  value  of  the  part  not  taken,  by 
the  taking  of  the  strip." 

"8.  You  may  consider  the  expansion  and  enlargement  of 
the  plant  since  the  taking  and  the  manner  in  which  the  same 
has  been  accomplished  as  evidence  of  the  capacity  for  such 
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enlargement  immediately  after  the  taking,  and  the  availabil- 
itj  of  particular  portions  of  the  tract  for  improvements  inci- 
dental to  such  expansion,  as  bearing  upon  the  question  of  the 
lessened  value  of  the  part  not  taken  caused  by  the  taking  of 
tho  strip  in  question  and  the  opinions  of  witnesses  given 
thereon." 

^^12.  In  determining  the  diminution,  if  any,  in  market 
value  of  the  properly  not  taken  by  the  taking  of  the  strip,  if 
you  determine  that  any  diminution  in  value  was  occasioned 
by  lack  of  opportunity  for  expansion  of  the  plant,  you  may 
consider  the  market  value  of  adjacent  lands  and  the  amount 
thereof  suitable  for  the  uses  of  the  plaintiffs  and  the  amount 
thereof  obtainable  by  the  plaintiffs  as  an  element  in  determin- 
ing the  amount  of  such  diminution  of  market  value  and  as 
bearing  upon  the  weight  to  be  given  to  the  opinion  of  wit- 
nesses as  to  the  diminution  of  the  market  value  of  the  prop- 
erty not  taken." 

The  instructions  given  by  the  court  touching  this  question 

were  as  follows : 

''In  the  examination  of  certain  of  the  witnesses  questions 
were  propounded  which  included  reference  to  parcels  of  real 
estate  lyimr  outside  of  the  lands  owned  and  occupied  by  the 
plaintiffs  March  3,  1906.  In  reaching  your  determination 
in  this  case  you  will  not  consider  the  availability,  if  any,  of 
lands  outside  of  the  lands  in  question  owned  by  the  plaintiffs 
March  8,  1906,  or  that  such  outside  land  might  have  been 
acquired  by  the  plaintiffs,  or  that  they  have  since  acquired 
any  such  lands.  Such  matters  may  not  be  shown  or  consid- 
ered in  this  case  for  the  purpose  of  reducing  the  compensa- 
tion to  which  the  plaintiffs  are  entitled.  The  owners  were 
not  required  to  move  part  of  the  plant  to  other  lands  for  the 
accommodation  of  the  defendant  railroad  company.  The 
compensation  to  which  the  owners  are  entitled  is  to  be  based 
upon  the  conditions  as  they  are  proven  to  have  existed 
March  3,  1906,  before  the  taking  of  the  strip,  and  after  the 
taking  of  the  strip.  The  evidence  offered  and  received  in 
this  case  as  to  the  then  market  value  of  land  in  the  immediate 
vicinity  of  the  tract  owned  by  the  plaintiffs  may  be  consid- 
ered by  you  in  determining  the  value  of  the  parcel  taken  by 
the  railroad  company,  and  the  damage,  if  any,  to  the  remain- 
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der  of  the  land  of  which  such  tract  taken  formed  a  part  on 
the  3d  day  of  March,  1906,  and  in  considering  the  weight  and 
value  to  be  given  by  you  to  the  opinions  expressed  by  the  sev- 
eral witnesses/' 

All  of  these  rulings  raise  the  same  question,  namely, 
whether  the  admitted  fact  that  other  adjoining  land  was 
readily  purchasable  upon  which  the  plant  could  be  enlarged 
was  a  proper  fact  to  be  considered  by  the  jury  in  estimating 
the  damage  to  plaintiffs'  property,  in  view  of  the  testimony 
to  the  effect  that  lack  of  opportunity  for  expansion  had  much 
to  do  with  the  estimates  of  value  of  such  property. 

As  an  original  proposition  we  should  find  it  very  difficult, 
if  not  impossible,  to  sustain  the  rulings  of  the  trial  court 
If,  as  the  witnesses  testified,  the  damages  would  be  enhanced 
because  opportunity  for  expansion  of  the  works  was  impaired 
or  destroyed  by  the  taking  of  the  strip,  it  would  seem  logi- 
cally to  follow  that  the  fact  that  the  opportunity  for  expan- 
sion still  existed  by  the  expenditure  of  a  comparatively  insig- 
nificant sum  of  money  would  have  a  vital  bearing  on  the  ques- 
tion of  the  amount  of  the  damage,  i.  e.  reduction  in  market 
value  suffered  by  the  remainder  of  the  plant. 

It  seems,  however,  that  we  cannot  approach  the  proposition 
upon  first  principles.  A  very  similar  question  was  presented 
to  the  court  and  considered  upon  the  first  appeal,  and  what- 
ever legal  propositions  were  laid  down  upon  that  appeal  form 
the  law  of  the  case  upon  all  future  trials  or  appeals,  whether 
those  propositions  be  right  or  wrong.  Upon  the  first  trial  the 
subject  was  approached  from  a  somewhat  different  stand- 
point. The  taking  of  the  strip  encroached  upon  the  east  side 
of  the  circular  testing  track,  making  it  necessary  to  shorten  the 
track  somewhat  and  increase  the  sharpness  of  the  curves,  and 
the  defendant  procured  from  the  owner  of  land  on  the  west 
an  option  for  the  purchase  of  a  strip  of  land  equal  in  size  to 
the  strip  taken  for  a  moderate  price,  which  would  enable  the 
plaintiffs  to  duplicate  their  previous  testing  track.     This  op- 
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tion  the  railroad  company  tendered  to  the  plaintiff  with  an 
assignment  thereof  and  offered  to  prove  these  facts  upon  the 
trial.     Upon  objection  the  offer  was  rejected,  and  this  ruling 
was  one  of  the  errors  claimed  upon  the  former  appeaL 
In  treating  the  question  this  court  then  said : 

"The  obvious  purpose  of  this  offer  was  in  mitigation  of 
damages.  The  fact  that  other  lands  in  the  immediate  vi- 
cinity could  be  purchased  from  a  third  party  at  a  moderate 
price,  to  which  plaintiff  should  shift  his  business,  could  not 
be  shown  to  reduce  the  damages  to  which  plaintiff  was  en- 
titled. It  is  not  material  that  he  could  move  part  of  his 
plant  to  other  land  for  the  purpose  of  giving  the  appellant  a 
right  of  way,  and  thus,  in  effect,  swap  land  for  the  accommo- 
dation of  appellant  .  .  .  The  only  relevancy  such  an  offer 
could  have,  if  admissible  for  any  purpose,  would  be  as  tend- 
ing to  prove  the  value  of  land  in  the  immediate  vicinity  of 
plaintiffs  plant  on  the  question  of  value  of  the  land  taken  and 
damages  to  other  land."     [138  Wis.  14.] 

It  is  true  that  some  further  reasons  are  given  in  the  opin- 
ion as  additional  grounds  for  the  holding  that  the  offer  of 
pi-oof  was  properly  rejected,  but  the  ruling  is  squarely  rested 
upon  the  legal  proposition  above  quoted  as  well  as  upon  the 
other  subsidiary  grounds,  and  that  proposition  must  neces- 
sarily be  considered  as  settled  in  this  case.  That  proposition 
is  that  the  fact  that  other  lands  could  be  purchased  in  the  im- 
mediate vicinity  to  which  the  plaintiff  might  shift  his  busi- 
ness could  not  be  shown  to  reduce  the  damages,  but  might 
probably  be  shown  on  the  question  of  the  value  of  the  land 
taken  and  damages  to  other  land.  If  this  be  the  correct 
meaning  of  the  former  opinion,  then  it  is  quite  apparent  that 
the  court's  rulings  on  the  second  trial  were  in  accord  with  the 
principles  there  laid  down,  which  principles  are  the  law  of 
the  case. 

In  charging  the  jury  the  trial  court  told  them  plainly  that 
they  were  not  to  consider  the  availability  of  lands  outside  of 
the  lands  owned  by  the  plaintiffs  at  the  time  of  the  taking,  for 
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the  plaintifFs  were  not  required  to  move  any  part  of  their 
plant  to  other  lands  for  the  accommodation  of  the  defendant 
and  their  compensation  must  be  based  upon  the  conditions  ex- 
isting at  the  time  of  the  taking ;  but  that  evidence  of  the  value 
of  adjacent  lands  might  be  considered  in  determining  the 
value  of  the  parcel  taken  and  the  damage  to  the  land  not 
taken. 

We  are  not  to  be  understood  as  approving  of  these  proposi- 
tions as  independent  legal  principles,  but  simply  as  holding 
that  the  rulings  are  in  substantial  accord  with  the  rules  laid 
'  down  by  this  court  in  the  former  opinion  and  which  are  con- 
clusive so  far  as  this  case  is  concerned. 

The  foregoing  question  is  the  question  which  was  mainly 
discussed  upon  this  appeal,  but  there  are  some  other  questions 
raised  which  will  be  briefly  considered. 

It  is  said  that  the  witnesses  who  testified  as  to  the  value  of 
the  plant  before  and  after  the  strip  of  land  was  taken  did  not 
qualify  themselves  to  testify  as  experts.  It  is  true  that  a 
number  of  them  were  witnesses  who  lived  in  Racine  and  they 
did  not  claim  to  have  knowledge  of  the  value  of  land  as  land 
in  that  vicinity.  If  the  question  at  issue  had  been  the  mere 
question  of  the  value  of  land  which  had  no  value  except  for 
residence  or  farming  purposes,  they  clearly  would  not  have 
been  qualified  witnesses.  But  this  was  not  the  question. 
There  was  practically  no  dispute  on  the  question  of  the  value 
of  the  strip  as  mere  land.  The  plaintiff  fixed  its  value  at 
about  $1,100  per  acre  and  no  one  disputed  him.  The  ques- 
tion was  as  to  the  value  of  the  strip  as  part  of  the  manufac- 
turing plant  conducted  by  the  plaintiff,  and  this  was  the 
question  upon  which  these  witnesses  testified.  They  showed 
themselves  to  be  experts  in  the  manufacturing  business  and 
well  acquainted,  from  long  years  of  experience,  with  the 
values  and  needs  of  plants  of  this  kind.  It  also  appeared  that 
they  knew,  by  examination  of  the  property  at  or  very  soon 
after  the  time  when  the  land  was  taken,  what  its  situation, 
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condition,  and  general  adaptability  to  the  plaintiff's  business 
was.  This  knowledge,  we  think,  qualified  them  to  testify  as 
experts  on  the  question  of  the  value  of  the  manufacturing 
property  before  and  after  the  strip  was  taken,  especially  in 
view  of  the  fact  that  there  was  no  serious  controversy  as  to 
the  value  of  the  land  taken  considered  merely  as  land  not  con- 
nected with  any  industry. 

George  Yule  was  called  as  an  expert  witness  for  the  plaint- 
iff on  value.  He  testified  that  the  value  of  the  plaintiff's 
plant  before  the  taking  of  the  strip  was  $600,000  and  after 
the  taking  was  $425,000.  He  further  testified  that  in  con- 
sidering the  reduction  in  market  value  which  would  accrue  to 
the  part  of  the  plant  left  on  the  east  of  the  track  he  considered 
the  fact  of  its  not  being  able  to  extend.  Being  asked  as  to 
the  market  value  of  the  strip  taken,  he  stated  that  it  was 
$50,000,  and  upon  cross-examination  that  he  considered  as 
elements  which  went  to  make  up  this  value  "the  matter  of 
extension  of  the  plant  and  the  growth  of  the  business"  and 
the  diflSculty  and  expense  of  proper  supervision  in  case  the 
plant  was  extended  across  the  tracks,  making  two  separate 
plants. 

The  defendant  then  moved  to  strike  out  Mr.  Tule's  testi- 
mony as  to  the  value  of  the  strip  on  the  ground  that  he  mani- 
festly included  in  his  estimate  of  value  damages  to  the  entire 
tract  and  thus  duplicated  damages,  but  the  motion  was  denied. 
It  may  be  possible  that,  under  the  rules  laid  down  in  the  for- 
mer opinion  as  to  the  duplication  of  the  elements  of  damage, 
the  defendant's  motion  should  have  been  granted,  but  we  do 
not  find  it  necessary  to  decide  this  question.  Even  should 
this  be  admitted,  it  does  not  seem  to  us  that  any  substantial 
prejudice  resulted  from  the  denial  of  the  motion.  Seven  dis- 
interested witnesses  testified  in  the  case  as  to  the  damage  to 
the  property  by  the  taking  of  this  strip  for  railroad  purposes, 
and  all  but  one  had  placed  the  damage  at  somewhere  from 
$150,000   to   $200,000,   while  the  remaining  witness  had 
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placed  it  at  $125,000  to  $160,000,  The  idea  that  the  strik- 
ing out  of  the  testimony  of  one  of  these  witnesses  as  to  the 
value  of  the  part  taken  would  make  any  substantial  difference 
in  the  result  of  the  jury's  deliberations  seems  in  the  highest 
degree  improbable.  We  therefore  conclude  that  if  there  was 
error  in  the  ruling  it  was  nonprejudicial. 

The  court  charged  the  jury  in  reference  to  the  value  of  the 
strip  taken  as  follows: 

"In  estimating  and  determining  the  fair  market  value  of 
the  strip  or  parcel  of  land  taken  by  the  railroad  company  you 
will  consider  the  fact  that  said  strip  of  land  was  part  and 
parcel  of  and  used  in  connection  with  the  tract  and  premises 
of  the  plaintiffs,  described  in  the  evidence,  and  you  will  not 
view  the  parcel  taken  as  an  isolated  or  separate  parcel  of  land. 
You  will  further  consider  any  and  all  evidence  relating  to 
the  situation  of  said  strip,  its  general  location  with  reference 
to  the  remainder  of  said  plaintiffs'  premises,  its  surround' 
ings,  the  use  to  which  it  was,  in  whole  or  in  part,  devoted,  its 
availability  and  adaptability  for  valuable  uses,  its  natural  ad- 
vantages, if  any,  arising  out  of  its  location  and  situation,  the 
uses  to  which  it  was  or  was  intended  by  the  owners  in  the  imr 
mediate  future  to  he  applied,  and  all  the  other  evidence, 
facts,  and  circumstances  introduced  and  appearing  upon  the 
trial  which  will  aid  you  in  arriving  at  a  just  determination 
of  said  value." 

The  appellant  contends  that  this  instruction  allows  the 
jury  to  duplicate  damages  and  is  in  direct  violation  of  the  law 
laid  down  in  the  opinion  of  the  court  upon  the  former  appeal. 
At  first  blush  the  contention  seems  to  have  weight,  but  we 
think  that  when  the  former  opinion  is  carefully  studied  in 
connection  with  the  peculiar  questions  which  arose  in  that 
case  it  will  be  found  that  there  has  been  no  departure  from 
the  established  law  either  in  that  opinion  or  in  the  charge  now 
objected  to. 

Upon  the  first  trial  the  case  was  submitted  to  the  jury  upon 
two  special  questions,  instead  of  upon  a  general  verdict  as 
was  done  upon  the  second  trial.     The  first  of  these  questions 
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asked  what  was  the  market  value  of  the  strip  taken  considered 
as  a  part  of  plaintiff's  entire  tract  as  used  in  his  business; 
and  the  second  asked  in  what  amount  was  the  fair  market 
value  of  the  remainder  depreciated  by  the  taking  of  the 
strip.  It  was  considered  that  as  these  questions  were  framed 
they  necessarily  involved  and  demanded  of  the  jury  answers 
duplicating  in  some  degree  the  damages.  It  was  said  in  sub- 
stance that  the  value  of  the  strip  as  a  part  of  the  premises 
used  in  the  plaintiff's  business  must  include  deterioration  in 
whole  or  in  part  of  the  remainder  of  the  plant,  and  hence  the 
same  element  was  included  in  both  questions  and  the  sum  of 
the  answers  must  duplicate  some  part  of  the  damages*  It 
was  clearly  not  intended  to  overrule  or  change  the  law  gov- 
erning the  elements  of  damage  in  condemnation  cases,  for  the 
cases  which  amply  justify  the  charge  of  the  trial  court  which 
is  now  attacked  are  cited  upon  page  17  of  the  opinion  on  the 
former  appeal  Really  the  only  point  decided  was  that  the 
form  of  the  questions  rendered  duplication  of  damages  in- 
evitable, although  some  language  in  the  opinion  may  seem  to 
justify  the  idea  that  the  decision  goes  further. 

Since  a  very  early  day  in  this  state  it  has  been  very  well 
settled  that  in  awarding  damages  for  the  taking  of  lands  for 
railroad  or  highway  purposes  the  strip  taken  is  to  be  valued 
as  part  and  parcel  of  the  entire  tract  of  which  it  formed  a 
part;  that  the  landowner  is  entitled  to  recover  the  difference 
between  the  fair  market  value  of  the  whole  property  before 
the  taking  and  the  value  of  what  remains  after  the  taking; 
that  the  actual  use  and  intention  of  the  proprietor  is  to  be  con- 
sidered as  well  as  the  adaptability  of  the  property  for  some 
use  in  the  future.  Welch  v.  M.  <&  8t  P.  B.  Co.  27  Wis.  108 ; 
Driver  v.  W.  U.  R.  Co.  32  Wis.  569 ;  Watson  v.  il/.  <6  M.  R. 
Co.  57  Wis.  332,  15  N.  W.  468 ;  Meinzer  v.  Racine,  74  Wis. 
166,  42  N.  W.  230 ;  Washburn  v.  M.  <&  L.  W.  R.  Co.  59  Wis. 
364,  376,  18  K  W.  328 ;  Alexian  Brothers  v.  Oshkosh,  95 
Wis.  221,  70  N.  W.  162 ;  American  States  S.  Co.  v.  M.  N.  B. 
Co.  139  Wis.  199,  120  N.  W.  844, 


14]  JANUAEY  TERM,  1911.  365 


Jeffery  v.  Osborne,  145  Wis.  351. 


These  cases^  except  the  last,  were  in  mind  when  the  former 
opinion  was  written,  as  is  demonstrated  by  the  fact  that  a 
number  of  them  were  cited  in  the  opinion,  and  had  there  been 
any  intention  of  departing  from  them  that  intention  would 
have  been  clearly  expressed. 

It  is  evident  that  the  charge  of  the  court  now  attacked  was 
in  substantial  conformity  with  the  law  as  settled  in  numerous 
decisions,  and  that  law,  not  having  been  disturbed  by  the 
opinion  on  the  previous  appeal,  is  controlling  here  and  en- 
tirely justifies  the  charge. 

It  is  claimed  that  the  damages  are  excessive.  Were  this 
the  first  verdict  we  should  feel  some  hesitancy  in  sustaining 
it,  but  there  have  now  been  two  verdicts  of  substantially  the 
same  amount  in  this  case  by  juries  whose  fairness  is  in  no 
way  impeached.  There  was  ample  evidence  upon  both  trials 
justifying  the  finding  of  the  large  amounts  which  the  two 
juries  have  found.  We  see  no  reasonable  probability  that 
another  trial  would  result  differently,  nor  do  we  feel  that 
there  is  any  amoimt  which  the  court  can  say  that  the  jury 
should  have  found  rather  than  the  one  which  they  actually 
did  find. 

By  the  Court. — Judgment  affirmed. 

The  following  opinion  was  filed  February  8, 1911: 

Mabshall,  J.  (dissenting).  I  think  fatal  error  was  com- 
mitted in  holding  that  evidence  of  there  being  ample  oppor- 
timity  for  respondents  to  purchase  land  adjacent  to  the  manu- 
facturing premises  for  use  in  expansion  of  the  business  was 
not  admissible  as  bearing  on  damages  to  the  property  not 
taken,  and,  further,  in  refusing  to  instruct  the  jury  that  evi- 
dence of  such  opportunity  was  proper  for  consideration  on 
such  question.  If  the  premise  upon  which  my  brethren 
grounded  their  decision  be  correct  the  conclusion  is  correct 
also.  My  judgment  is  that  their  reasoning  was  from  a 
wrong  premise;  firstj  because  the  question  at  issue  was  ex- 
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pressly  excluded  from  the  former  opinion  instead  of  being 
passed  upon  in  favor  of  respondents ;  second,  if  such  question 
were  not  so  excluded  the  former  opinion  is  certainly  very  am- 
biguous in  respect  thereto  and,  therefore,  should  be  construed 
in  favor  of  a  theory  which  will  not  convict  this  court  of  mak- 
ing what  all  now  agree  would  be^  as  an  original  matter,  a 
clearly  wrong  and  exceedingly  unjust  decision.  For  myself, 
I  have  no  hesitancy  in  saying  that  I  had  no  idea  upon  the 
former  occasion  of  agreeing  to  a  conclusion  such  as  the  court 
now  reads  from  the  opinion  then  rendered.  I  filed  a  dissent- 
ing opinion  with  reference  to  one  vital  question,  treating  the 
matter  at  considerable  length.  I  did  not  mention  the  subject 
in  hand  because^  as  I  read  the  opinion,  so  far  as  the  subject 
was  touched  upon,  it  was  in  favor  of  the  position  taken  by 
appellants  on  the  second  trial.  That  I  gave  careful  attention 
to  the  language  used  before,  must  be  supposed  from  my  anal- 
ysis of  that  part  treating  of  the  measure  of  damages,  about 
which  I  will  speak  later.  Certainly  I  would  not  have  al- 
lowed the  decision  on  the  other  point,  now  confessed  to  be 
wrong,  pass  without  vigorously  protesting,  had  I  understood 
it  as  the  court  now  does,  but  would  have  discussed  the  matter 
fully  in  the  opinion  which  I  wrote. 

On  the  first  appeal  it  appeared  that  at  the  trial  defendant 
offered  proof  in  mitigation  of  damages,  by  showing  it  had  an 
option,  which  w^  at  plaintiff's  disposal,  to  purchase  a  tract 
of  land  adjacent  to  the  manufacturing  plant  and  suitable  for 
extension  thereof ;  that  the  optioned  land  was  purchasable  at 
a  low  price  compared  with  the  value  claimed  for  land  taken 
and  damages  to  the  land  not  taken.  The  court  on  the  second 
trial  interpreted  what  was  said  in  the  opinion  as  to  the  rejec- 
tion of  that  offer  as  holding  in  such  a  case  that  proof  of  the 
market  value  of  land  available  in  place  of  the  land  taken  is 
not  admissible  either  as  bearing  on  the  value  of  that  taken  or 
damages  to  the  land  not  taken.  As  indicated,  while  there  is, 
as  I  understand,  unanimity  of  thought  that  such  doctrine, 
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from  an  original  standpoint,  is  wrong,  my  brethren  confess  it 
was  written  into  the  former  opinion  and  so  the  court  is  pow- 
erless to  correct  it  now. 

To  determine  correctly  what  the  court  on  the  former  oc- 
casion intended  to  decide  we  must  start  by  facing  the  propo- 
sition it  assumed  to  be  dealing  with.  That  can  best  be  appre- 
ciated by  this  language  of  the  opinion  whereby  the  attempt  was 
made  to  concisely  state  the  matter: 

"The  obvious  purpose  of  this  oflfer  was  in  [note  the  Ian- 
guage']  mitigation  of  damages.  The  fact  that  other  lands  in 
the  immediate  vicinity  fould  be  purchased  from  a  third  party 
at  a  reasonable  price,  to  which  plaintiff  should  shift  his  busi- 
ness, could  not  be  shown  to  reduce  the  damages  to  which 
plaintiff  was  entitled.  .  .  .  What  has  been  heretofore  said 
applies  here  as  to  the  tender  [note  the  term  ogam]  in  mitiga- 
tion of  dcumages,  which  it  was  obviously  offered  for.  The 
only  relevcmcy  such  an  offer  could  have,  if  admissible  for  any 
purpose,  would  be  as  tending  to  prove  the  value  of  land  in  the 
immediate  vicinity  of  the  plaintiff's  plant  on  the  question  of 
value  of  the  land  taken  and  damages  to  other  land.*' 

It  will  be  seen  the  court,  industriously,  distinguished  be- 
tween proof  "in  mitigation  of  damages"  and  proof  bearing  on 
the  valv^  of  the  land  taken  and  damages  to  the  other  land. 
It  then  proceeded  to  hold  that,  as  an  offer  "in  mitigation  of 
damages,"  it  was  incompetent  under  any  circumstances,  and 
that  as  to  the  other  purpose,  not  intended  by  the  offer,  it  was 
properly  rejected  for  reasons  stated,  which  were  curable. 
The  distinction  between  the  two  phases  of  the  matter  was 
•evidently  attempted  to  be  emphasized. 

As  to  the  first  phase  mentioned,  the  court  characterized 
the  offer  as  an  attempt  to  compel  the  plaintiff  to  submit  to  an 
offer  to  "swap  land  for  the  accommodation  of  appellant"  and 
thus  mitigate  damages.  Turning  to  the  other  phase  it  was 
remarked  that,  "The  only  relevancy  such  an  offer  could  have, 
if  admissible  for  any  purpose,  would  be  as  tending  to  prove 
the  value  of  the  land  in  the  immediate  vicinity  of  plaintiff's 
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plant  on  the  question  of  value  of  the  land  taken  and  damages 
to  the  other  land,"  plainly  suggesting  that  for  such  purpose 
(note  that  such  was  the  identical  purpose  we  now  have  under 
consideration)  evidence  of  the  purchasable  value  of  adjacent 
available  and  suitable  land  might  be  received. 

As  it  seems  to  me  the  court  thus,  industriously,  even  if 
somewhat  ambiguously^  reserved  the  question  as  to  whether 
such  evidence  for  such  purpose  was  relevant.  Having  done 
so  the  court  proceeded  to  show  that  the  evidence  was  not  rele- 
vant for  such  purpose  under  the  circumstances  of  the  offer, 
so  confining  the  discussion  to  that  as  to  leave  the  matter  in  re- 
serve as  to  whether,  with  infirmities  removed,  the  evidence 
would  have  been  relevant,  and,  at  least,  without  casting  any 
doubt  on  the  question^  and,  in  a  reasonable  view,  suggest  that 
it  might 

"But,"  says  the  opinion,  "the  offer  was  not  competent  on 
the  question  of  value  of  the  land  embraced  in  the  option;"  be- 
cause it  "was  not  supported  by  any  sworn  testimony."  "The 
contents  of  the  option  were  not  made  known,  except  by  a  gen- 
eral statement."  It  "was  not  offered  formally,  so  that  coun- 
sel could  examine  it,  so  far  as  we  can  discover  from  the  rec- 
ord. Nor  does  it  appear  that  the  option  was  in  force  when 
the  offer  was  made." 

Summarizing  somewhat,  the  foregoing  is  followed  thus : 

"It  is  very  obvious  that  it  would  be  a  dangerous  rule  to 
allow  an  adverse  party,  for  the  purpose  of  establishing  the 
value  of  land,  to  put  in  evidence  a  writing  purporting  to  be 
an  option  to  sell  at  a  named  price,  without  any  other  proof 
verifying  the  facts  stated  in  the  option.  This  would,  in  ef- 
fect, be  to  allow  the  appellant  to  make  proof  by  declarations 
of  third  parties,  not  under  oath." 

Did  not  that  by  reasonable,  if  not  necessary  inference,  sug^ 
gest  that  proof  of  the  value,  for  the  purpose  in  contemplation 
here,  was  proper,  though  the  manner  of  proof  in  the  then  sit- 
uation for  the  particular  reasons  mentioned  was  improper  ! 
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The  discussion  in  the  opinion  was  closed  by  conclusions  in 
strict  harmony  with  what  we  have  said.  Note  the  language 
of  such  closing:  ''The  offer  made  .  •  •  had  no  materiality, 
because  •  •  •  appellant  could  not  transfer  interests  or  rights 
in  lands  in  mitigation  of  damages^  and  it  was  not  competent 
on  the  question  of  value  of  the  land  therein  described  or  in 
the  vicinity."  That  is,  it  had  no  materiality  in  any  event, 
on  what  the  court  referred  to  as  "in  mitigation  of  damages" 
and  was  not  competent  on  the  other  question,  that  of  the 
^Value  of  the  land  taken  and  damages  to  the  other  land,"  be- 
cause, under  the  circumstances  the  court  had  referred  to, 
going  to  avoidable  infirmities  in  the  offered  proof,  it  was  not 
competent  to  show  the  value  of  the  land  described  in  the  op- 
tion. Not  being  competent  therefor,  of  course,  it  was  not  as 
bearing  on  the  ultimate  fact  in  controversy.  It  was,  in  that 
respect,  as  if  a  witness  to  prove  value  were  interrogated  in 
respect  to  the  matter  in  advance  of  proper  proof  in  respect  to 
his  competency  to  testify  on  the  question. 

From  the  foregoing  does  it  not  appear  quite  plain  that  the 
court  before  did  not  intend  to  decide  that,  in  a  case  of  this 
sort,  proof  of  the  market  and  purchasable  value  of  adja- 
cent suitable  land  for  the  business  disturbed  by  the  invasion 
and  deprivation  in  controversy,  is  not  competent  on  the  sub- 
ject of  "value  of  the  land  taken  and  damages  to  other  land  ?" 
It  does  to  me,  and  I  wish  as  emphatically  as  possible  to  wash 
my  hands  of  any  intention  of  having  been  a  party  to  making 
a  decision  now  conceded  to  be  wrong,  and  from  which  seem- 
ingly flows  a  decision  conceded  to  be  unjust  in  fact  if  right  in 
law. 

Was  I  derelict  before  in  thinking  that  the  opinion  would 
be  construed  as  I  contend  now  it  should  be,  and  so  neglecting 
to  treat  the  subject  in  my  independent  opinion,  as  I  did  the 
other  dominating  one,  endeavoring  to  escape  responsibility 
for  a  seemingly  radical  departure  from  the  settled  law  in  re- 
spect to  the  latter,  which  we  are  now  happily  agreed  would 
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have  been  such  departure,  a  way  of  escape  from  the  dilemma 
I  did  not  share  in  creating  being  found  by  treating  that  part 
of  the  opinion  on  the  subject  of  measure  of  damages  as  am- 
biguous, and  reading  out  of  the  obscurity  a  statement  of  the 
law  in  conformity  to  the  views  I  then  expressed  ?  If  I  were 
so  derelict  then,  looking  at  the  language  I  have  analyzed 
fairly;  in  the  most  favorable  aspect  it  will  reasonably  bear 
for  respondents,  is  it  not  ambiguous,  permitting,  reasonably, 
of  the  meaning  I  read  out  of  it  being  easily  discovered  therein  ? 
If  so,  then  why  does  not  the  rule  which  applies  to  the  con- 
struction of  contracts  and  statutes  govern,  viz. :  of  two  reason- 
able meanings,  one  that  is  consistent  with  the  law  and  will 
lead  to  a  just  result,  and  one  that  will  render  the  contract 
or  statute  unlawful  or  lead  to  some  unjust  or  some  absurd 
result,  the  former  should  be  adopted?  I  think  these  ques- 
tions should  be  answered  in  favor  of  appellants  instead  of, 
unnecessarily,  as  it  seems,  confessing  that  the  court  wrongly 
decided  an  important  question  on  the  former  appeal  and  in- 
flicting  the  consequences  thereof  on  the  appellants  on  this  ap- 
peal. I  do  not  doubt  but  what  my  brethren  would  fully 
agree  with  me  in  answering  my  last  proposition  in  the  affirm- 
ative.    Where  we  differ  is  in  respect  to  the  others. 

The  instructions  given  on  the  last  trial  indicate  to  my 
mind,  very  clearly,  that  the  trial  court  understood  the  subject 
under  discussion  was  treated  before  in  two  aspects,  as  I  have 
indicated,  in  one  proof  of  the  market  value  of  outside  avail- 
able land  being  thought  improper  and  in  the  other  not  so. 
Endeavoring  to  cover  the  first  phase,  supposed  to  involve 
whether  plaintiff  could  be  compelled  to  swap  land  in  "mitiga- 
tion of  damages,"  the  judge  said : 

"Such  matters  may  not  be  shown  or  considered  in  this 
case  for  the  purpose  of  reducing  the  compensation  to  which 
the  plaintiffs  are  entitled.  The  owners  were  not  required  to 
move  part  of  the  plant  to  other  lands  for  the  accommodation 
of  the  defendant  railroad  company." 
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Directing  attention  to  the  other  phase  of  the  matter  the 
court  added : 

"The  evidence  offered  and  received  in  this  case  as  to  the 
then  market  value  of  the  land  in  the  immediate  vicinity  of 
the  tract  owned  by  plaintiffs  may  be  considered  by  you  in  de- 
termining the  value  of  the  parcel  taken  by  the  railroad  com- 
pany, and  the  damage,  if  any,  to  the  remainder  of  the  land  of 
which  such  tract  taken  formed  a  part." 

That  was  the  very  purpose  for  which  the  rejected  evidence 
was  offered,  not  in  "mitigation  of  damages"  as  the  term  was 
used  in  the  former  opinion.  The  rejected  requests  were 
phrased  accordingly.  The  purpose  thereof  was  to  inform 
the  jury  that  proof  of  opportunity  to  obtain  suitable  adjacent 
land  and  the  probable  cost  thereof  while  not  to  be  considered 
"in  mitigation  of  damages"  were  in  determining  "damages  to 
the  other  land."  It  seems  that  the  ambiguity  in  the  former 
opinion  was  exaggerated  by  the  trial  judge,  leading  him  to 
confuse  the  two  ideas  and  so  reject  evidence  plainly  compe- 
tent for  one  purpose,  mistaking  the  offer  thereof  to  be  for 
another,  and,  not  appreciating  the  somewhat  shadowy  dis- 
tinction apparent  from  the  facts  of  the  former  case  there 
made  between  proof  "in  mitigation  of  damages"  and  circum- 
stantial proof  of  the  actual  damages  made  in  the  way  at- 
tempted, he  got  the  idea  thatcircumstantialproof  thereof  was 
not  permissible.  That  is  the  only  key  I  can  see  to  unravel 
the  obscurity  in  the  charge.  Looking  at  the  language  thereof 
and  the  ruling  the  charge  seems  fatally  contradictory.  Look- 
ing at  the  quoted  language  alone  last  referred  to  it  seems  in 
harmony  with  the  spirit  of  the  rejected  instruction,  but  ap- 
plying it  to  the  rejected  evidence  and  the  case  in  general  in 
the  light  of  the  former  opinion,  it  seems  the  judge  was  of  the 
opinion  that  this  court  held  that  the  lessened  value  of  land 
not  taken  caused  by  taking  a  part  of  the  entire  tract  could 
not  be  established  circumstantially.     I  insist  that  there  is 
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nothing  in  the  former  opinion  neceasarilj  requiring  that 
view. 

For  the  reasons  stated  I  think  the  judgment  should  be  re- 
versed. There  is  at  least  one  other  reason  which  of  itself 
calls  for  the  same  result.  I  think  the  trial  court,  though  as 
an  original  proposition  giving  the  law  to  the  jury  correctly, 
violated  the  law  of  this  case  in  instructing,  as  he  did,  on  the 
measure  of  damages.  The  instruction  is  quoted  in  the  opin- 
ion of  the  court.  As  I  read  it,  counsel  for  appellants  are 
right  in  the  contention  that  the  law  as  there  stated  is  con- 
demned in  the  former  opinion.  That  condemnation  was  the 
occasion  for  my  labor  in  writing  the  quite  lengthy  independ- 
ent opinion,  hoping  to  prevent  any  permanent  departure  from 
long  settled  rules.  While  I  still  think  I  took  the  right  view 
of  the  opinion  and  the  one  the  bench  and  bar  in  general  have 
read  out  of  it,  if  it  be  otherwise,  and  the  difficulty  was  only  in 
stating  ambiguously  a  correct  rule,  then  I  quite  agree  that  the 
meaning  which  will  render  what  was  said  harmonious  with 
previous  adjudications  on  the  subject,  if  to  be  found  in  the 
language  used,  should  be  adopted  rather  than  one  which  will 
not.  So,  on  the  whole,  I  am  content  to  unite  with  my  asso- 
ciates in  treating  the  former  opinion  as  not  overruling  pre- 
vious cases  on  the  subject  of  damages.  I  am  so  content,  par- 
ticularly, as  to  what  the  court  really  intended,  because  soon 
after  the  opinion  was  filed  American  States  S.  Co.  v.  M.  N. 
B.  Co.  139  Wis.  199,  120  K  W.  844,  and  Krier  v.  M.  N.  R. 
Co.  139  Wis.  207,  120  N.  W.  847,  were  decided,  in  which 
the  law  was  stated  as  in  my  independent  opinion  in  this  case, 
all  the  justices  concurring. 

I  have  given  considerable  attention  in  this  opinion  to  the 
logic  with  which  I  heartily  concur,  enabling  the  court  to  con- 
strue one  ambiguous  feature  in  the  former  opinion  in  har- 
mony with  settled  principles,  thus  saving  the  judgment 
from  reversal.  But  why  the  same  logic  does  not  also  apply 
to  the  other  ambiguous  feature,  thus  avoiding  the  result  of 
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aflSrming  a  judgment  which  is  wrong  from  an  original  view- 
point, upon  the  ground  that  wrong  has  been  made  right  by  a 
previous  wrong  decision,  I  am  not  able  to  understand. 

A  motion  for  a  rehearing  was  denied  March  14,  1911, 


BtJBNS,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

Navemher  21,  IDIO— March  U,  1911. 

Criminal  law  and  practice:  Jurors:  Competency:  Challenge:  Review 
of  decision:  Instructions  to  jury:  Undisputed  facts:  Bailment: 
Larceny  hy  hailee:  Misconduct  of  fury:  Beading  newspapers: 
Witnesses:  Competency:  Insane  persons, 

1.  A  juror  In  a  criminal  case  is  not  necessarily  incompetent  merely 

because  he  has  an  impression  or  opinion  as  to  the  merits  of  the 
case,  formed  from  reading  newspaper  accounts  and  from  other 
hearsay  information. 

2.  On  a  challenge  in  such  case  the  question  of  competency  is  one  of 

fact  to  be  determined  by  the  trial  court  in  view  of  all  the  evi- 
dence and  the  mental  characteristics  of  the  Juror  appearing 
from  his  examination. 

3.  A  decision  of  the  trial  court  holding  such  a  juror  competent  will 

not  be  held  erroneous  unless  clearly  shown  to  be  wrong  or  an 
abuse  of  discretion;  but,  generally  speaking,  the  practice  is  to 
be  commended  which  excuses  the  juror  in  such  a  case. 

4.  A  court  may  in  a  criminal  case,  as  in  any  other,  instruct  the  jury 

respecting  facts  established  by  the  evidence  beyond  any  room 
for  reasonable  controversy,  and  when  such  evidentiary  facts 
exist  establishing  beyond  any  room  for  reasonable  controversy 
an  essential  of  any  ultimate  conclusion  sought,  it  is  not  a  harm- 
ful error,  if  error  at  all,  to  treat  such  essential  as  having  been 
proven. 

5.  The  possession  of  a  bailee  and  his  duty  to  account  for  the  prop- 

erty need  not  bo  based  upon  a  contract  inter  partes,  but  may 
result  from  the  operation  of  law. 

6.  A  constable  who,  upon  taking  an  insane  man  in  charge  after  a 

pursuit,  received  from  one  of  the  pursuers  a  roll  of  money 
which  had  been  thrown  away  by  the  man  in  his  flight,  became 
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thereby  a  bailee  of  such  money;  and  where  such  facts  were  un- 
disputed upon  the  trial  of  the  constable  for  larceny  of  the  money 
under  sec.  4415,  Stats.  (1898),  the  court  properly  Instructed  the 
Jury  that  If  the  accused  converted  any  of  such  money  to  his  own 
use  he  did  so  as  bailee. 

7.  Sec.  4415,  Stats.  (1898),  abolishes  the  distinction  between  con- 

version  by  a  bailee  of  an  entire  thing  and  the  unlawful  break- 
ing of  a  package  and  conversion  of  part  or  all  of  the  contents^ 
each  of  such  acts  differing  from  ordinary  larcenies  by  the  ab- 
sence of  the  element  of  trespass  In  gaining  original  possession; 
so  that  where  the  evidence  shows  the  breaking  of  a  package  of 
money  and  the  extracting  therefrom  of  a  part  of  the  contents, 
acquittal  of  the  accused  under  a  count  charging  larceny  of  the 
money  Is  not  Inconsistent  with  his  conviction,  under  another 
count,  of  the  statutory  offense  of  larceny  by  a  bailee. 

8.  Misconduct  of  the  jury,  after  the  panel  had  retired.  In  getting 

possession  of  a  newspaper  and  reading  therein  an  account  of 
their  deliberations,  and  misconduct  of  the  officer  In  charge  In 
permitting  the  Jury  to  get  possession  of  such  paper,  do  not  call 
for  a  reversal  of  the  judgment  unless  It  appears  to  this  court 
that,  had  the  Improper  conduct  not  occurred,  the  result  might, 
within  reasonable  probabilities,  have  been  different 

9.  Such  misconduct,  as  well  as  the  misconduct  of  the  newspapers  In 

publishing  the  secrets  of  the  Jury  room,  are  highly  reprehen- 
sible and  should  be  rebuked  or  punished  by  trial  courts. 
10.  A  person  Is  not  necessarily  Incompetent  to  testify  because  of  im- 
paired mental  condition  at  the  time  of  the  occurrences  in  ques- 
tion. Whether  he  Is  so  mentally  Infirm  as  not  to  be  entitled  to 
testify  at  all*  Is  a  question  for  the  trial  court,  and  Its  decision 
In  favor  of  receiving  the  testimony  for  what  It  Is  worth  cannot 
be  disturbed  unless  manifestly  wrong,  as  where  the  Infirmity  Is 
total  or  such  as  to  render  the  person  wholly  unconscious  of  the 
obligations  of  an  oath. 

Errob  to  review  a  judgment  of  the  circuit  court  for  Bacine 
county :  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

The  accused  was  duly  informed  against  in  two  counts, 
first,  as  having  committed  the  crime  of  larceny  of  $400  in 
lawful  money;  second,  as  having,  while  in  the  possession  of 
$400  of  lawful  money  as  bailee,  feloniously  converted  the 
same  to  his  own  use.  The  owner  of  the  money  was  alleged, 
in  each  count,  to  be  Paul  Adamsky. 
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Such  proceedings  were  had  that  the  accused  was,  in  due 
form,  found  guilty  on  the  second  count  and  not  guilty  on  the 
first.     Judgment  was  rendered  accordingly. 

The  evidence  proved,  or  tended  to  prove,  this  situation: 
Adamsky,  who  was  somewhat  insane,  May  6,  1909,  had  upon 
his  person  $602.75  in  money,  mostly  in  $5,  $10,  and  $20 
bills  which  he  had  drawn  from  the  bank  at  Two  Rivers  on 
that  day.     Five  hundred  dollars  of  the  money  was  in  a  pack- 
age wrapped  in  a  paper  as  he  received  the  same  from  the 
bank.     He  stayed  at  Two  Rivers  till  the  evening  of  the  next 
day,  spending  the  night  at  home  with  his  family.     He  did 
not  count  his  money  after  he  left  the  bank.     On  sudb  even- 
ing he  went  to  Manitowoc  on  a  street  car.     He  remained  there 
through  the  night  in  the  depot,  and  then  left  by  railroad  train 
for  Indiana.     He  was  suffering  from  a  delusion  that  some 
one  was  trying  to  get  his  money.     He  went  about  in  his  half- 
crazed  condition  for  some  three  days  when  he  brought  up  at 
Corliss  on  a  railroad  train  which  came  in  from  the  south. 
As  the  train  drew  in  to  the  station  he  jumped  out  of  the  oar 
window  and  fled  easterly  toward  an  intersection  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  track  with  the  Chicago  &  North- 
western track,  about  a  mile  east  of  Corliss  where  there  was  a 
switch  and  signal  tower.     Several,  including  one  Kasdorf, 
pursued  him.     Before  reaching  the  tower  he  made  a  motion 
as  if  taking  something  from  his  coat  pocket  and  throwing  it 
away.     Upon  arriving  at  the  tower  he  drew  his  revolver  on 
the  tower  man,  but  without  discharging  it  put  it  up  and  fled 
toward  Milwaukee  on  the  Chicago  &  Northwestern  track. 
The  tower  man  with  a  track  bicycle  accompanied  by  Kasdorf 
followed.     Soon  they  saw  Adamsky  lay  something  down  on 
the  track,  which  proved  to  be  a  roll  of  money.     Kasdorf  pos- 
sessed himself  of  the  roll  and  they  delayed  further  pursuit 
for  a  moment  while  he  partially  counted  the  money.     Before 
finishing  they  again  started   in  pursuit   of  Adamsky  who 
they  had  concluded  was  insane.     This  part  of  the  pursuit  was 
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made  on  foot  and  away  from  the  trads:^  the  tower  man  being 
in  the  lead«  He  finally  came  up  with  Adamsky  and  was  soon 
joined  by  Kasdorf .  The  latter  asked  Adamsky  if  the  money 
was  hii.  Adamsky  replied  that  he  did  not  want  it  Thomas 
Bums,  a  constable,  and  others  who  had  pursued  the  fleeing 
man  from  CorlisS;  came  up^  whereupon  Kasdorf  handed  the 
package  to  Bums  in  the  condition  it  was  in  when  he  stopped 
counting,  as  aforesaid.  Bums  put  the  roll  in  his  pocket 
He  then  took  Adamsky  in  charge  and,  in  due  course,  placed 
him  in  custody  of  the  sheriff  of  Racine  county  at  the  city  of 
Racine,  asking  the  sheriff  to  telephone  Adamsky's  wife  that 
upon  her  coming  to  Corliss  he  would  turn  over  her  husband's 
belongings.  He  then  returned  to  Corliss  taking  with  him 
the  roll  of  money  and  things  he  had  obtained  from  Adamsky's 
person.  He  said  at  the  jail  that  he  had  obtained  $15  or  $17 
of  Adamsky's  money.  He  did  not  know  himself  then  the 
amount  as  he  had  not  fully  counted  the  money.  Later  he 
made  as  an  excuse  for  understating  the  amount  that  he  did 
not  care  to  have  people  know  how  much  money  he  had  on  his 
person  or  about  his  premises.  He  searched  the  next  day 
along  the  track  for  money  reported  to  have  been  thrown  away 
by  Adamsky,  other  than  the  package,  but  did  not  find  any. 
Several  days  after  he  received  the  roll  of  money,  the  sheriff, 
because  of  hearing  there  was  more  than  he  heard  the  accused 
reported,  visited  him  in  respect  to  the  matter.  On  this  oc- 
casion Bums  delivered  to  the  sheriff  $200,  obtaining  it  from 
the  bam,  as  all  Adamsky's  money  which  had  come  to  his  pos- 
session. He  claimed  that  he  counted  the  money  upon  reach- 
ing home  after  delivering  Adamsky  to  the  sheriff;  that  the 
bills  were  wrapped  with  some  pasteboard  in  a  form  to  dis- 
guise the  amount;  that  they  were  wet;  that  he  spread  them  on 
a  girder  in  the  barn  to  dry,  and  that  before  retiring  for  the 
night  he  went  thereto,  gathered  up  the  bills,  put  them  in  a 
glass  milk  jar,  threw  it  in  the  manger  and  covered  it  up  with 
hay^  where  it  remained,  as  he  said,  till  he  sought  therefor  to 
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make  the  delivery  to  the  aheriff.  He  accounted  for  the  pe- 
culiar way  of  safeguarding  the  money  to  have  been  adopted 
to  prevent  the  bills  being  carried  off  or  injured  by  rats  or 
mice.  In  due  time  Mr.  Knoblock  was  appointed  guardian 
for  Adamjsky  and  demanded  of  Bums  possession  of  the  bal- 
ance of  the  money.  Bums  denied  having  any  more.  There- 
upon this  action  was  commenced  and  prosecuted  with  the  re- 
sult before  indicated. 

For  the  plaintiff  in  error  there  was  a  brief  by  Otttins  & 
Burgess  and  WaUaee  Ingalls,  and  a  separate  brief  by  TTm.  E. 
Lee,  and  oral  argument  by  Mr.  Ingalls  and  Mr.  Lee. 

For  the  defendant  in  error  there  was  a  brief  by  the  Ai- 
tomey  Oeneral,  A.  C.  Titus,  assistant  attorney  general,  and 
Fulton  Thompson,  district  attorney,  and  oral  argument  by 
Mr.  Titus  and  Mr.  Thompson. 

The  following  opinion  was  filed  December  6,  1910: 

Mabshax^l,  J.  Serious  complaint  is  made  because  the  trial 
court  overruled  a  challenge  for  favor  of  one  6f  the  jurors,  he 
having  testified,  upon  the  voir  dire,  of  having  formed  an 
opinion  on  the  merits  of  the  case,  about  the  time  of  the  oc- 
currence in  question,  from  what  he  had  heard,  including  some 
things  said  by  the  guardian  of  Adamsky ;  that  it  was  a  mere 
impression,  one  from  which  he  would  not  say  the  accused  was 
guilty,  and  which,  though  it  remained  in  his  mind,  would  not 
influence  him  in  rendering  a  verdict  on  the  evidence.  The 
examination  of  the  juror  was  quite  searching  and  indicated 
that  he  was  a  business  man  of  more  thanordinary  capability, 
without  any  personal  acquaintance  with  the  accused,  or  with 
the  person  whose  money  the  latter  was  charged  with  having 
taken,  without  any  interest  in  the  result,  more  than  that  of 
citizens  in  general,  and  without  any  personal  feeling  for  or 
against  the  accused. 

The  error  assigned  in  respect  to  the  foregoing  is  ruled  in 
favor  of  the  state  by  Baker  v.  State,  88  Wis.  140,  59  N.  W. 
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570.  It  was  there  held,  and  is  here  affirmed,  that  a  juror  is 
not  necessarily  incompetent  simply  because  of  his  having  an 
impression  or  opinion  respecting  the  merits  of  the  case^ 
formed  from  reading  newspaper  accounts  and  from  other 
hearsay  information;  that  in  case  of  a  challenge,  as  in  this 
case,  the  issue  presented  is  one  of  fact  to  be  determined  with 
reference  to  the  evidence  of  the  juror,  his  general  character- 
istics as  appears  thereby,  and  impressions  upon  the  court  cre- 
ated by  the  opportunity  for  seeing  him  and  witnessing  and 
participating  in  his  examination;  that  the  other  evidentiary 
matters  referred  to  may  so  neutralize  his  mere  statement  of 
having  formed  an  opinion  or  impression  which  will  take  some 
evidence  to  remove,  that  a  finding  that  he  satisfies  the  consti- 
tutional call  for  impartiality  cannot  be  disturbed  on  appeal 
as  manifestly  against  the  dear  preponderance  of  the  evidence. 
The  doctrine  of  Baker  v.  State,  supra,  has  support,  and 
condemnation  as  well,  in  other  jurisdictions.  It  is  believed 
there  is  progressive  legal  thought  in  its  favor.  Some  courts 
hold  that  if  a  juror  has  an  impression  or  opinion  as  to  the 
merits  of  a  case  which  will  take  evidence  to  remove,  he  is 
legally  incompetent  to  act;  that  however  firmly  and  oonsci- 
ontiously  he  may  believe  he  can  act  impartially  in  the  matter, 
it  does  not  cure  the  infirmity,  for  the  court,  in  deference  to 
the  constitutional  right  to  an  impartial  jury,  will  not  permit 
a  litigating  party,  without  his  consent,  to  take  the  chances  of 
the  juror  being  wrong,  much  less  compel  him  to.  But  many 
other  jurisdictions,  in  harmony  with  BaJcer  v.  State,  hold 
that,  notwithstanding  the  mental  condition  suggested, — ^in 
the  absence  of  any  evidence  showing  therewith,  satisfactorily, 
the  opinion  or  impression  of  the  juror  to  be  something  more 
than  such  as  is  commonly  created  in  the  minds  of  intelligent 
people  from  reading  and  hearing  the  news  from  day  to  day, 
an  opinion  that  amounts  to  real  substantial  prejudice, — ^in- 
compt^tency  does  not  exist,  necessarily,  as  a  matter  of  law, 
but  depends  upon  the  trial  judge's  determination  of  fact  in 
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view  of  all  the  evidence  and  mental  characteristics  of  the 
juror  as  disclosed  by  his  presence  in  court  and  manner  of  tes- 
tifying. The  finding  in  that  regard,  in  many  jurisdictions, 
is  classed  the  same  as  any  other  of  fact  by  a  trial  court^  as  re- 
gards requirements  to  disturb  it.  This  court  and  some  others 
have  gone  somewhat  further,  as  indicated  in  this  language 
from  Reynolds  v.  U.  8.  98  U.  S.  145,  156 : 

"No  less  stringent  rules  should  be  applied  by  the  reviewing 
court  in  such  a  case  than  those  which  govern  in  the  considera- 
tion of  motions  for  new  trial  because  the  verdict  is  against 
the  evidence.  It  must  be  made  clearly  to  appear  that  upon 
the  evidence  the  court  ought  to  have  found  the  juror  had 
formed  such  an  opinion  that  he  could  not  in  law  be  deemed 
impartial.  The  case  must  be  one  in  which  it  is  manifest  the 
law  left  nothing  to  the  'conscience  or  discretion^  of  the  court.'^ 

The  quoted  language  was  referred  to  with  approval  in  the 
Baker  Case  and  voices  the  rule  in  this  state.     In  view  of  that 
we  are  unable  to  overrule  the  decision  of  the  trial  court 
though  the  decision  below  might  well  have  been  the  other 
way. 

Great  care  should  be  exercised  in  a  criminal  prosecution  to 
preserve  to  the  accused  his  constitutional  right  to  an  impar- 
tial jury  and  a  fair  trial.  Ill-advised  impatience  with  the 
failures  to  convict,  and  delays  and  expense  in  criminal  prose- 
cutions, should  not  be  allowed  to  overturn  or  invade  the 
fundamental  safeguards  of  personal  and  property  rights. 
Notwithstanding  the  decision  in  the  instance  before  us,  which 
we  feel  bound  to  make  in  harmony  with  the  settled  judicial 
policy  of  the  state,  we  have  no  hesitancy  in  saying  that,  gen- 
erally speaking,  trial  administration  is  to  be  commended 
rather  than  complained  of,  which  excuses  a  juror  upon  his 
testifying,  on  the  voir  dire,  that  he  has  heard  and  read  about 
the  case  and  therefrom  formed  an  opinion  on  the  merits 
thereof,  which  persists  with  him  and  will  persist  till  removed 
by  evidence;  notwithstanding  he  may  testify  that,  in  his  opin- 
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ion,  he  can  act  impartially  between  the  parties  upon  hearing 
the  evidence.  Doubtless  circumstances  may  alter  cases  as 
they  do  in  most  situations. 

Error  is  assigned  because  the  court  instructed  the  jury  to 
the  effect  that;  if  the  accused  converted  to  his  own  use  any  of 
Adamsky's  money,  he  did  so  as  bailee.  It  is  suggested  that 
the  court  should  have  defined  the  term  bailee,''  as  used  in 
the  statute,  and  left  it  to  the  jury  to  find  the  fact  as  to 
whether  the  circumstances  satisfied  such  statute  or  not. 

A  court  may  properly  instruct  a  jury  in  a  criminal  case^ 
as  well  as  any  other,  respecting  any  fact,  or  facts,  established 
by  the  evidence  beyond  any  room  for  reasonable  controversy, 
and  when  such  evidentiary  facts  exist  establishing,  beyond 
any  room  for  reasonable  controversy,  an  essential  of  any  ulti- 
mate conclusion  sought,  it  is  not  harmful  error,  if  error  at 
all,  to  treat  such  essential  as  having  been  proven,  as  the  court 
here  did  in  saying  that  the  accused  was  a  bailee  of  whatever 
of  Adamsky's  money  came  to  his  possession. 

It  seems  to  be  thought  that  a  bailment  was  not  established 
by  the  evidence  because  some  sort  of  contract  inter  partes  was 
essential  thereto.  No  particular  ceremony  or  actual  meeting 
of  minds  is  necessary  to  the  creation  of  a  bailment  If  one, 
without  the  trespass  which  characterizes  ordinary  larceny, 
comes  into  possession  of  any  personalty  of  another  and  is  in 
duty  bound  to  exercise  some  degree  of  care  to  preserve  and 
restore  the  thing  to  such  other  or  to  some  person  for  that 
other,  or  otherwise  account  for  the  property  as  that  of  such 
other,  according  to  circumstances, — ^he  is  a  bailee.  It  is  the 
element  of  lawful  possession,  however  created,  and  duty  to 
account  for  the  thing  as  the  property  of  another,  that  creates 
the  bailment,  regardless  of  whether  such  possession  is  based 
on  contract  in  the  ordinary  sense  or  not. 

It  is  said,  generally,  in  the  books,  that  a  bailment  is  cre- 
ated by  delivery  of  the  personalty  to  one  person  by  another 
to  be  dealt  with  in  specie  as  the  property  of  such  other  person 
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under  a  contract,  express  or  implied,  but  the  word  "contract" 
is  used  in  a  broad  sense.  The  mutuality  essential  to  the  con- 
tractual feature  may  be  created  by  operation  of  law  as  well 
as  by  the  acts  of  the  parties  with  intention  to  contract 

So  it  makes  no  difference  whether  the  thing  be  intrusted  to 
a  person  by  the  owner,  or  another,  or  by  some  one  for  the 
owner  or  by  the  law  to  the  same  end.  Taking  possession 
without  present  intent  to  appropriate  raises  all  the  contract- 
ual elements  essential  to  a  bailment.  So  the  person  who 
bona  fide  recovers  the  property  of  another  which  has  been 
lost)  or  irresponsibly  cast  away  by  an  insane  man,  as  in  this 
case,  is  a  bailee  as  much  as  if  the  same  property  were  in- 
trusted to  such  person  by  contract  inter  partes.  In  the  latter 
case  the  contract  creates  the  duty.  In  the  former  the  law 
creates  it  Such  a  situation  is  to  be  distinguished  from  that 
where  one  knowingly  receives  money  paid  him  by  mistake 
and  fraudulently  retains  it  There  the  element  of  bona  fide 
possession  may  be  said  not  to  exist  and  so  the  duty  accom- 
panied by  such  possession  essential  to  a  bailment  not  to  have 
been  created.  Futcher  v.  State,  32  Tex.  Grim.  621,  25  S.  W. 
625.  We  refer  to  that  case  by  way  of  illustration,  not  by 
way  of  approval.     The  logic  of  it  may  not  be  strictly  correct. 

The  finder  of  property  who  voluntarily  bona  fide  takes  it 
into  his  possession,  immediately,  thereupon,  has  imposed 
upon  him  by  law  the  duties  of  a  depositary,  the  mildest  type, 
as  regards  degree  of  duty,  of  bailee.  Story,  Bailments, 
§§  86,  87;  Edwards,  Bailments  (8d  ed.)  §  18;  Paine,  Bail- 
ments, §  24. 

So  the  finder  here  of  the  cast-away  money  was  clearly  a 
bailee,  and  when  his  duties  were  voluntarily  assumed  by  the 
accused  he  became  such,  and  as  there  was  no  controversy  in 
respect  to  such  finding  and  assumption,  the  court's  reference 
to  the  matter  was  proper. 

The  next  suggestion  in  behalf  of  plaintiff  in  error  is  that, 
if  the  accused  was  guilty  of  any  offense,  it  was  that  of  having 
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broken  the  package  and  extracted  therefrom  part  of  the  con- 
tents for  the  purpose  of  appropriating  it  to  his  own  use,  and 
executed  such  purpose,  thus  committing  the  offense  of  lar- 
ceny, not  of  conversion  by  a  bailee.  It  is  a  sufficient  answer 
thereto  that  the  purpose  of  the  statute,  sec.  4415,  Stats. 
(1898),  was  to  abolish  the  distinction  between  conversion  by 
a  bailee  of  an  entire  thing,  as  a  quantity  of  property  in  a 
package  of  some  kind,  and  the  unlawful  breaking  of  the  pack- 
age and  conversion  of  part  or  all  of  the  contents, — ^whether 
preceded  by  the  element  of  breaking  bulk  with  intent  to  per- 
manently deprive  the  owner  of  the  thing  appropriated  or 
not, — making  the  latter  a  statutory  class  of  larcenies,  differ- 
ing only  from  ordinary  larcenies,  by  absence  in  the  former 
of  the  element  of  trespass  in  gaining  original  possession, 
which  is  essential  to  the  latter.  Topolewski  v.  State,  130 
Wis.  244,  109  N.  W.  1037.  The  meaning  of  the  statute,  as 
indicated,  seems  very  plain: 

^'Whoever  being  a  bailee  of  any  chattel,  money  or  valuable 
security  shall  fraudulently  take  or  fraudulently  convert  the 
same  to  his  own  use  or  to  the  use  of  any  person  other  than  the 
OAvner  thereof,  although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  shall  be  guilty  of  larceny.  .  ,  ." 
Sec.  4415,  Stats.  (1898). 

It  follows  that  the  acquittal  of  the  accused  of  the  offense 
of  larceny  is  not  inconsistent  with  his  conviction  of  the  stat- 
ute offense  of  larceny  as  bailee. 

Error  is  assigned  because  of  the  misconduct  of  a  juror  after 
the  panel  had  retired  to  deliberate  upon  their  verdict,  and 
misconduct  of  the  officer  in  charge  of  the  jury.  Such  mis- 
conduct consisted  in  the  former,  while  the  latter  were  in  his 
charge,  and  absent  from  their  room  at  the  supper  hour,  per- 
mitting a  paper  to  be  possessed  by  them  by  which  they 
learned  that  the  conditions  of  their  deliberations  were  known 
to  the  public,  and  particularly  the  fact  that  one  juror  was  per- 
sisting against  the  opinions  of  his  fellows  that  the  accused 
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-was  not  guilty.  Though  the  conduct  of  the  officer  and  the 
jury  as  well,  and  the  newspaper  too,  are  reprehensible  to  a 
high  degree,  we  are  unable  to  reach  a  conclusion  that,  had  the 
improper  conduct  not  occurred,  the  result  might,  within  rea- 
sonable probabilities,  have  been  different.  Therefore,  under 
the  uniform  course  of  our  administration  and  in  harmony 
with  the  letter  and  spirit  of  sec.  2829  of  the  written  law,  the 
misconduct  does  not  call  for  a  reversal 

IN^otwithstanding  the  result  as  to  the  last  assignment  of  er- 
ror treated,  we  are  constrained  to  severely  condemn  such  con- 
•duct  as  the  officer  and  jury  were  guilty  of,  and  condemn  the 
abuse  of  freedom  of  the  press  in  publishing  the  secrets  of  the 
jury  room  while  the  case  was  there  being  considered.  The 
press  is  accorded  great  freedom  and  constitutional  protection, 
but  it  should  not  be  forgotten  that  it  is  responsible  morally 
and  legally  for  abuse  of  that  right.  It  is  of  great  importance 
to  the  public  welfare  that  such  right  should  be  kept  inviolate, 
but  of  equal  importance  that  its  abuses  should  be  prevented 
so  far  as  practicable  and  otherwise  punished  both  by  legal 
remedies  and  by  condemnation  at  the  bar  of  public  opinion. 

Judicial  proceedings,  in  a  case  which  the  law  requires  to  be 
conducted  in  secret  for  the  proper  administration  of  justice, 
should  never  be,  while  the  case  is  on  trial,  given  publicity  by 
the  press.  It  is  not  infrequent  that  proceedings  in  courts  of 
England  in  an  important  criminal  case,  are  highly  commended 
by  the  press  of  this  country  and  comparison  with  procedure 
in  the  latter  unjustly  made  unfavorable  thereto,  without  ap- 
preciating that  the  very  things  which  attract  the  favorable 
mention,  are  promoted  by  restrictions  upon  personal  liberty 
which  do  not  exist  here  at  all,  or  are  sparingly  enforced. 
vSuch  an  occurrence  during  an  important  criminal  trial  after 
retirement  of  the  jury  to  deliberate  upon  their  verdict,  as 
publication  in  a  newspaper  of  the  secrets  of  the  jury  room, 
would,  in  the  mother  country,  be  visited  by  prompt  and  se- 
Tere  punishment  as  contempt  of  court     That  precedents  of 
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like  treatment  of  offenders  may  be  found  in  the  decisions  of 
courts  of  this  countrj,  is  well  illustrated  by  State  v.  Howell, 
80  Comi.  668,  69  AtL  1057.  Here  the  duty  to  abstain  from 
such  abuses  is  just  as  great  as  elsewhere.  Here  the  sense  of 
duty  incident  to  good  citizenship  and  public  condemnation 
for  such  abuses  ought  to  be  sufScient  to  prevent  such  occur- 
rences. Moreover,  trial  courts  should  be  alive  to  the  import- 
ance of  protecting  jurors  from  such  interference  during  the 
course  of  a  trial,  particularly  after  their  retirement  to  delib- 
erate upon  their  verdict,  in  important  criminal  cases. 

The  best  administration  requires  that  all  avenues  of  com- 
munication between  the  jury  and  others,  except  the  officer  in 
charge  and  the  court  in  the  presence  of  attorneys  for  the  re- 
spective parties,  should  be  closed  as  effectually  as  possible  and 
all  violations  of  duty  in  that  respect  by  jurors  and  officers 
and  others  should  be  severely  rebuked  or  punished  according 
to  circumstances.  The  inadvertence  which  permits  jurors^ 
after  having  retired  for  such  deliberation,  to  leave  the  jury 
room  under  such  circumstances  as  to  get  into  communication 
with  others  and  read  the  newspapers,  should  be  carefully 
avoided.  This  is  but  reiterating  what  has  heretofore  been 
said  by  this  court  on  several  occasions.  Hempton  v,  StaJte, 
111  Wis.  127,  86  K  W.  596;  Olom  v.  Stale,  143  Wis.  249,. 
126  N.  W.  737. 

Wo  do  not  overlook  the  complaint  that  Adamsky  was  per- 
mitted to  testify  notwithstanding  his  impaired  mental  con- 
dition, particularly  at  the  time  of  the  occurrences  in  question. 
A  person  is  not  necessarily  incompetent  to  testify  because  of 
such  impairment.  Whether  he  is  so  infirm  by  reason  of  in- 
sanity, or  otherwise,  as  not  to  be  entitled  to  testify  at  all,  is 
generally  in  the  field  of  competency.  Therefore  the  decision 
of  the  trial  court  in  favor  of  receiving  the  evidence  for  what 
it  is  worth,  cannot  be  disturbed  unless  manifestly  wrong. 
Ordinarily  such  infirmity  goes  to  the  weight  of  the  witness's 
evidence,  not  to  competency  to  testify,  unless  the  impairmjent 
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is  substantially  total  or  such  as  to  render  the  person  wholly 
unconscious  of  the  obligations  of  an  oath.  Best,  Evidence 
(lOA  ed.)  §§  148,  150;  Carmady  v.  Lynch,  27  Minn.  485, 
8  N.  W.  164. 

The  foregoing  covers  all  the  complaints  on.  behalf  of  the 
accused  which  require  special  attention. 

By  the  Court. — ^The  judgment  is  afltened. 

A  motion  for  a  rehearing  was  denied  March  14^  1911« 


EiDBLiTT  Tbust  Compant,  Administrator,  Respondent,  vs. 
iWiscoNsiN  Ibon  &  Wire  Wokks,  Appellant 

December  7,  191(^March  U,  191L 

Master  and  servant:  Warning  of  danger:  'Negligence:  Contributory 
negligence:  Special  verdict:  Omissions:  Waiver:  Presumptions, 

1.  Where  in  a  factory  a  temporary  and  not  very  abyious  change  is 

made  whereby  a  poisonous  liquid  flows  from  a  hose  In  place  of 
water,  a  reasonably  explicit  notice  of  the  change  should  be 
given  to  employees  who  have  been  accustomed  to  drink  the 
water  from  such  hose. 

2.  The  ordinary  warning  or  instruction  which  it  is  the  duty  of  a 

master  to  give  to  his  employee  concerning  latent  dangers  in  the 
work  is  not  sufficient  in  such  case. 

8.  In  an  action  for  death  of  an  employee  caused  by  drinking  the 
poisonous  liquid,  where  the  negligence  charged  against  the  em- 
ployer was  failure  to  give  notice  of  the  change,  the  question 
whether  the  decedent  was  negligent  in  failing  to  investigate  be- 
fore drinking  was  sufficiently  covered  in  the  special  verdict  by 
a  question  relating  to  contributory  negligence,  and  no  separate 
question  concerning  assumption  of  risk  was  necessary. 

4.  Where  there  is  a  controversy  as  to  whether  or  not  the  act  or 
omission  charged  as  negligence  of  the  dpfendant  did  in  fact  oc- 
cur, the  Jury  should  be  required,  if  a  special  verdict  is  taken, 
to  determine  separately  whether  such  act  or  omission  occurred, 
and,  if  it  did,  whether  it  occurred  in  consequence  of  a  lack  of 
ordinary  care  on  the  part  of  defendant 
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5.  But  defendant  cannot,  In  ench  a  case,  complain  tbat  the  onl7 
qneetion  submitted  was  whetlier  in  such  act  or  omission  he  was 
S^uilty  of  a  want  of  ordinary  care,  where  he  did  not  request  the 
submission  of  any  other  or  broader  question  coYerin^  the  Ibsue 
omitted,  but  in  fact  proposed  a  still  narrower  finding. 

6*  All  controverted  matters  of  fact  not  coyered  by  the  special  ver- 
dict and  not  brought  to  the  attention  of  the  trial  court  by  the 
party  against  whom  the  Judgment  goes,  are  presumed  to  have 
been  determined  by  the  court  in  confonnity  with  the  Judgment 

Appxal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawsbncs  W.  Halsby,  Circuit  Judge.     A/- 

For  the  appellant  there  was  a  brief  by  Aarona  &  Niven, 
and  oral  argument  by  C.  L,  Aarons.  They  cited,  among 
other  authorities,  Boiurda  v.  Jones,  110  Wis.  52,  85  N.  W. 
671;  Bumham  v.  Norton,  100  Wis.  8,  75  N.  W.  304;  KkUt 
V.  N.  C.  Foster  L.  Co.  92  Wis.  622,  66  N.  W.  791 ;  Yezick  v. 
Chicago  B.  Co.  138  Wis.  342,  120  N.  W.  247 ;  Yunkes  v. 
liadne-Sattley  Co.  135  Wis.  81,  115  N.  W.  348 ;  Bysdorp 
V.  Oeorge  Pankratz  L.  Co.  95  Wis.  622,  70  N.  W.  677 ;  Oroih 
V.  Thomann,  110  Wis.  488,  86  N.  W.  178 ;  Maanum  v.  Madi- 
son, 104  Wis.  272,  80  N.  W.  591 ;  Ooetsch  v.  International 
H.  Co.  138  Wis.  885, 120  N.  W.  281 ;  PeaJce  v.  Superior,  106 
Wis.  403,  82  N.  W.  306 ;  Johnson  v.  St.  Paul  &  W.  C.  Co. 
126  Wis.  492, 105  N.  W.  1048 ;  Campshure  v.  Standard  Mfg. 
Co.  137  Wis.  155, 118  N".  W.  633;  Comanv.  Wunderlich,  122 
Wis.  138,  99  N.  W.  612 ;  Rahles  v.  J.  Thompson  £  Sons  Mfg. 
Co.  137  Wis.  506,  118  K  W.  350,  119  N".  W.  289;  Odegard 
V.  North  Wis.  L.  Co.  130  Wis.  659,  110  N.  W.  80d  ^Jirachek 
V.  Mihimukee  E.  R.  S  L.  Co.  139  Wis.  505,  121  N.  W.  326; 
Buchman  v.  Jeffery,  135  Wis.  448,  115  K  W.  372 ;  Ryan  v. 
Oshkosh  0.  L.  Co.  138  Wis.  466.  120  K  W.  264. 

James  D.  Shaw  and  Oscar  W.  KretUzer.  for  the  respond- 
ent, cited,  besides  other  cases,  Rohloff  v.  Aid  Asso.  130  Wis. 
61, 109  K.  W.  989 ;  Steher  v.  C.  £  N.  W.  R.  Co.  139  Wis.  10, 
120  N.  W.  bO^iBrwJcow  v.  Waters,  131  Wis.  31, 110  N.  W. 
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82;  Horr  v.  C.  W.  Howard  Co.  126  Wis.  160,  105  N.  W. 
668 ;  Peck  v.  Baraboo,  141  Wis.  48, 122  K  W.  740 ;  BoucUr 
V.  Wisconsin  Central  B.  B.  Co.  141  Wis.  160,  123  N.  W. 
913. 

The  following  opinion  was  filed  January  10,  1911, 

TiMMW,  J.  In  this  case  there  was  evidence  tending  to 
show  that  in  one  of  the  basement  rooms  of  defendant's  fac- 
tory, called  the  plating  room,  there  was  near  the  north  wall  a 
tank  containing  a  solution  of  cyanide  of  potassium.  Im- 
mediately south  of  the  center  of  this  tank,  pendant  from  this 
basement  ceiling  and  extending  down  a  little  below  the  upper 
rim  of  the  tank,  there  was  an  iron  pipe  connected  with  the 
city  water  supply,  carrying  a  faucet  on  its  lower  end,  to 
which  was  often  or  usually  attached  a  length  of  rubber  hose 
which  extended  southward  through  part  of  the  room  on  the 
floor  and  had  its  other  and  open  end  raised  up  to  and  lying 
over  the  edge  of  and  partly  into  a  receptacle  located  near  the 
center  of  the  room  called  the  scrubbing  tank.  On  the  south 
wall  of  this  basement  room  was  a  hot-water  tank  and  there 
were  other  tanks  in  the  room.  The  city  water  flowed  through 
this  pipe  into  the  hose  and  from  the  open  end  of  the  hose  into 
the  scrubbing  tank.  The  employees  of  defendant,  to  the 
knowledge  of  defendant's  superintendent,  were  accustomed 
to  go  into  this  plating  room  and  drink  from  the  flowing  open 
end  of  this  hose  which  rested  upon  said  scrubbing  tank.  On 
October  21,  1907,  shortly  after  5  o'clock  in  the  evening,  the 
superintendent  of  defendant  caused  the  north  end  of  this 
hose  to  be  detached  from  the  water  pipe  mentioned  and  thrust 
into  the  solution  of  cyanide  of  potassium  in  the  tank  contain- 
ing this  liquid.  The  extension  of  the  hose  lay  on  the  floor 
as  usual,  leaving  the  south  open  end  thereof  at  the  scrubbing 
tank  as  usual.  He  did  this  to  syphon  the  contents  of  the 
tank  containing  the  poisonous  liquid  into  the  scrubbing  tank. 
The  solution  of  cyanide  of  potassium  thus  syphoned  over  to 
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the  scrubbing  tank  through  the  hose  theretofore  used  for  city 
water  was  not  clearly  distinguishable  from  the  dty  water. 
It  had  some  odor,  modified  or  overcome  by  other  chemical 
odors  in  the  same  room,  and  it  had  a  slightly  yellow  tinge,  but 
it  was  not  readily  distinguishable  from  the  drinking  water 
that  formerly  flowed  through  this  hose.  Looking  from  the 
scrubbing  tank  the  hose  extended  along  the  floor  northward 
in  its  usual  direction,  ascended  near  to  and  a  few  inches  by 
the  water  pipe  to  which  it  was  formerly  attached,  and  then 
lay  over  the  rim  of  and  into  the  tank  containing  the  poi- 
sonous liquid.  The  superintendent  testifies  that  he  went  up 
to  the  polishing  room  where  plaintiff's  decedent  was  at  work 
and  (quoting  from  appellant's  brief)  said  substantially  as 
follows : 

* 

"Now,  Julius,  don't  go  down  for  wash  water  tonight,  I  am 
running  the  bronze  solution  over  into  the  scrubbing  tank  and 
if  you  get  some  of  that  it  will  take  the  hide  off  of  you." 

The  plaintiff's  decedent  slapped  his  hand  on  the  shoulder 
of  the  superintendent  and  replied : 

"Don't  tell  me  about  that  stuff,  Glenister,  I  have  worked 
in  a  plating  room.  He  also  made  the  remark  that  he  used  to 
have  his  fingers  all  cracked  open." 

One  Hoppe,  a  fellow  workman,  also  testified  substantially 
to  the  same  effect  There  were  contradictions  and  improba- 
bilities tending  to  show  that  this  testimony  might  not  have 
been  true.  But  the  case  might  also  be  disposed  of  on  the 
hypothesis  that  this  warning  was  given  in  the  words  above 
quoted.  At  5 :25  p.  m.  plaintiff's  decedent  and  Hoppe  quit 
their  work  for  the  day  in  the  polishing  room  on  the  first  floor, 
and  went  down  the  stairs  and  into  the  plating  room  in  the 
basement  to  get  hot  water  for  washing  themselves,  as  was  their 
custom.  They  went  first  to  the  hot-water  tank,  filled  their 
buckets  with  hot  water,  and  decedent  first  went  to  the  scrub- 
bing tank  apparently  for  the  purpose  of  cooling  this  water 
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with  the  city  water  flowing  from  the  open  end  of  the  hose. 
Acting  under  the  impression  that  the  drinking  water  was 
flowing  as  usual  from  this  end  of  the  hose^  he  drank  of  this 
poisonous  liquid  which  caused  his  death. 

The  question  arises  whether  under  the  circumstances  or- 
dinary care  required  the  defendant,  under  whose  authority 
this  insidious  and  deadly  change  was  made,  to  give  a  fairly 
specific  warning  to  the  men  accustomed  to  drink  from  the 
open  end  of  the  hose*  This  is  not  the  case  of  a  master  in- 
structing his  employees  concerning  the  dangers  attendant 
upon  work  to  he  done  by  the  latter.  What  would  be  a  suffi- 
cient warning  in  that  case  might  not  be  a  suflScient  warning 
in  a  case  like  this.  The  warning  alleged  to  have  been  given 
in  the  instant  case  might  have  been  found  to  be  misleading. 
It  seemed  to  relate  only  to  washing.  I^othing  would  have 
been  easier  than  to  station  a  man  at  the  place  where  the  em- 
ployees usually  drank,  or  to  indicate  by  placard  or  some  simi- 
lar means  that  the  ordinary  healthful  beverage  had  been 
changed  to  poison^  or  to  specifically  inform  the  decedent  as 
stated  in  the  first  question  of  the  special  verdict  There  was 
a  special  verdict  returned  by  the  jury,  the  first  question  and 
answer  of  which  were  as  follows : 

"Was  the  defendant  guilty  of  a  want  of  ordinary  care  in 
failinfg  to  inform  plaintiffs  intestate  that  a  poisonous  solu- 
tion was  running  through  the  hose  in  question?     A.  Yes." 

This  was  followed  by  a  finding  of  proximate  cause,  lack  of 

contributory  negligence,  and  damages,  each  favorable  to  the 

plaintiff.     Extended  discussion  is  indulged  in  relative  to 

whether  or  not  there  was  any  evidence  sufficient  to  negative 

the  testimony  of  Glenister  and  Hoppe  to  the  effect  that  they 

had  warned  deceased  as  quoted.     But  there  was  no  evidence 

offered  to  show  that  any  one  on  behalf  of  defendant  expressly 

informed  plaintiff's  intestate  "that  a  poisonous  solution  was 

running  through  the  hose  in  question.''     This  is  the  only 

finding  relating  to  defendant's  negligence,  and  if  the  judg- 


390         SUPKEME  OOUET  OF  WISCONSEN".     [Mab. 

Kdelity  Trust  Co.  v.  WiBconsin  L  <&  W.  Works,  145  Wis.  385. 

ment  cannot  be  supported  on  this  finding  and  the  inference 
to  be  drawn  from  the  judgment  a  reversal  is  necessary. 

The  defendant  failed  to  request  the  submission  of  any 
broader  question.  It  merely  requested  that  the  court  submit 
the  following,  even  narrower  than  the  question  submitted  in 
that  it  contained  no  finding  of  negligence :  *T)id  the  defend- 
ant fail  to  inform  plaintiff's  intestate  that  a  poisonous  solu- 
tion would  be  run  through  the  hose  on  October  21,  1907  P' 
This  seems  to  indicate  that  counsel  on  both  sides  recognized 
and  led  the  court  to  believe  that  a  specific  warning  to  this 
effect  was  necessary,  although  there  was  no  evidence  that  such 
specific  warning  was  expressly  given.  The  form  of  the  ques- 
tion submitted  is  faulty  and  should  not  ordinarily  be  used, 
because  in  a  case  where  it  is  contended  on  the  part  of  the  de- 
fendant that  the  act  or  omission  relied  on  by  the  plaintiff  to 
constitute  negligence  never  in  fact  occurred,  a  question  like 
this  might  be  understood  as  assuming  that  the  negligent  act 
or  omission  occurred  and  that  the  jury  was  required  to  deter- 
mine only  whether  or  not  the  defendant  was  guilty  of  a  want 
of  ordinary  care  by  reason  of  such  act  or  omission,  which  the 
question  might  be  taken  to  assume  had  been  established. 
The  question  should  be  divided  into  two,  one  asking  whether 
the  act  or  omission  occurred,  and  the  other  asking  whether 
this  occurred  in  consequence  of  lack  of  ordinary  care  on  the 
part  of  the  person  accused  of  negligence.  Or  the  question 
might  be  recast  into  one  question  in  such  form  that  the  jury 
would  be  more  clearly  required  to  pass  upon  the  fact  whether 
or  not  the  act  or  omission  in  question  occurred,  and  also 
whether  or  not  it  occurred  in  consequence  of  lack  of  ordinary 
care.  But  we  do  not  consider  this  error  in  the  form  of  ques- 
tion sufficiently  serious  to  call  for  reversal  in  the  instant  case. 
The  mere  fact  that  there  was  no  evidence  that  such  specific 
warning  was  given  would  not  authorize  the  court  to  direct 
a  verdict  for  the  plaintiff,  because  the  inference  of  lack  of  or- 
dinary care  to  be  drawn  from  the  failure  to  give  such  specific 
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warning  was  still  a  question  for  the  jury.  The  jury  would 
have  been  authorized  to  find  from  the  evidence  relating  to  liie 
warning  alleged  by  defendant's  witnesses  to  have  been  given 
(1)  that  the  warning  was  not  given  at  all;  (2)  that  the  warn- 
ing alleged  to  have  been  given  was  so  uncertain,  vague,  am- 
biguous, and  misleading  as  not  to  be  an  adequate  warning 
under  the  peculiar  circumstances  here  in  evidence;  (3)  that 
the  warning  alleged  to  have  been  given  was  given,  and,  not- 
withstanding its  language,  was  sufficient  to  put  the  decedent 
upon  inquiry  and  charge  hira  with  notice  of  the  change  made 
and  the  true  situation  existing  in  the  plating  room. 

No  such  questions  were  requested  by  the  defendant  The 
only  question  requested  by  defendant  relating  to  negligence 
or  lack  of  negligence  on  its  part  was  that  hereinbefore  no- 
ticed. The  defendant  did  request  the  submission  of  a  ques- 
tion relating  to  the  contributory  negligence  of  the  plaintiff's 
decedent ;  but  the  court  properly  covered  the  same  issue  by  a 
question  in  the  usual  form. 

With  reference  to  defendant's  negligence  the  court  charged 
tJbe  jury : 

"In  determining  whether  or  not  the  defendant  exercised 
due  care  in  respect  to  giving  the  deceased  a  warning,  you  may 
consider,  if  you  find  that  the  warning  was  given,  the  definite- 
ness  or  lack  of  definiteness  of  such  warning,  its  ambiguity,  if 
any,  or  freedom  from  ambiguity,  its  remoteness  or  lack  of 
remoteness  in  point  of  time  from  the  time  of  probable  contact 
with  such  danger,  and  all  the  other  evidence,  facts,  and  cir- 
cumstances in  the  case.  .  .  .  The  duty  to  instruct  does  not 
go  so  far  as  to  require  the  master  to  acquaint  the  employee 
with  every  possible  danger  to  which  he  may  be  subjected  in 
the  course  of  his  employment.  The  master  has  the  right  to 
assume  that  the  servant  will  see  and  appreciate  those  dan- 
gers which  are  open  and  obvious  to  a  person  of  ordinary  com- 
prehension and  will  use  the  knowledge  and  experience  he  has 
gained  in  the  course  of  his  employment." 

From  all  this  it  seems  that  the  trial  was  conducted  upon 

the  theory  that  if  the  warning  alleged  to  have  been  given,  con- 
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fiidering  the  knowledge  of  the  situation  and  the  experience 
possessed  by  decedent,  amounted  in  substance  and  effect  to  a 
notice  that  the  poisonous  solution  was  running  or  would  be 
run  through  the  hose,  the  jury  might  answer  the  first  ques- 
tion in  the  negativa  If  this  is  the  meaning  of  the  verdict  it 
rests  upon  sufficient  evidence.  Whether  this  be  the  meaning 
of  the  verdict  or  not,  the  defendant  failed  to  request  the  sub- 
mission of  any  other  or  different  question  which  would 
bring  more  clearly  before  the  jury  the  inquiry  whether  the 
warning  alleged  to  have  been  given  was  sufficient  to  charge 
the  decedent  with  notice  of  the  change  made  and  the  true  sit- 
uation existing  in  the  plating  room.  As  the  case  stands,  we 
must  decide  that  the  failure  to  request  such  question  left  it 
to  the  court  to  decide,  as  the  jury  might  have  done,  that  the 
warning  alleged  by  defendant's  witnesses  to  have  been  given, 
if  in  fact  given,  was  insufficient  for  the  purpose  above  stated. 
Sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346) ;  Smith  v.  Reed, 
141  Wis.  483,  124  K  W.  489.  Hence  the  verdict  of  the 
jury,  aided  by  the  presumption  created  by  statute,  sufficiently 
covers  all  the  facts  upon  which  the  liability  of  defendant  is 
predicated.  An  insufficient  warning  is  in  legal  effect  equiva- 
lent to  no  warning.  McDougaU  v,  Ashland  8.  F.  Go.  97 
Wis.  382,  73  N.  W.  327;  Fox  v.  Penirmdar  W.  L.  &  C. 
Works,  84  Mich.  676,  48  N.  W.  203,  44  L.  R  A.  81,  and 
notes ;  Wolshi  v.  EnapfhStoid  <&  Co.  Co.  90  Wis.  178,  63  N. 
W.  87.  All  assignments  of  error  going  to  the  insufficiency 
of  the  evidence  must  therefore  be  overruled.  The  appellant 
cannot  successfully  predicate  error  upon  the  form  of  the  first 
question  of  the  special  verdict  for  the  further  reason  that  it 
proposed  to  the  court  a  similar  question  and  proposed  no  other 
or  different  form  of  question.  It  cannot  now  complain  of  the 
question  submitted  as  lacking  in  scope,  not  having  proposed, 
or  at  least  suggested,  a  question  covering  the  issues,  if  any, 
not  covered  by  the  verdict  as  returned.  We  perceive  no  error 
in  submitting  to  the  jury  for  its  determination,  under  the 
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circumstances  in  this  case,  the  question  of  the  sufficiency  of 
the  warning  alleged  to  have  been  given  as  the  court  did  by  its 
instructions.  This  was  in  the  instant  case  a  question  resting 
upon  complicated  conditions  and  inferences  of  fact  such  as 
the  previous  knowledge  of  decedent,  the  practice  in  the  plat- 
ing room,  and  the  former  mode  of  conducting  the  operation 
of  emptying  the  cg^anide  of  potassium  tank.  There  was  no 
evidence  of  assumption  of  risk  as  contradistinguished  from 
contributory  negligence  in  this  case.  Campshure  v.  Stand- 
ard  Mfg.  Co.  137  Wis.  155, 118  K  W.  633.  On  the  subject 
of  warning  the  case  is  not  ruled  by  Rallies  v.  J.  Thompson  & 
Sons  Mfg.  Co.  137  Wis.  506, 118  N.  W.  350,  119  N.  W.  289. 
Here  the  warning  to  be  of  any  value  must  have  been  suffi- 
ciently specific  to  apprise  an  ordinarily  prudent  person  pos- 
sessing the  experience  of  decedent  of  the  nature  of  the  change 
made  or  the  danger  to  be  apprehended.  Any  other  warning 
would  have  been  quite  an  idle  ceremony. 

Many  errors  are  assigned  which  we  cannot  undertake  to  no- 
tice separately  in  this  opinion.  They  have  been  all  exam- 
ined. We  find  no  prejudicial  error  in  giving  the  instruction 
relative  to  the  burden  of  proof  on  the  question  of  negligence 
sandwiched  in  among  the  instructions  relative  to  proximate 
cause.  The  form  of  the  special  verdict  relative  to  proximate 
cause  justified  this.  Some  of  the  requested  instructions  are 
covered  by  the  charge  given ;  some  call  attention  too  partially 
to  particular  items  or  phases  of  the  evidence;  some  are  cor- 
rect and  might  have  been  given,  but  there  was  no  prejudicial 
error  in  the  refusal. 

The  defendant  had  the  right  to  present  its  evidence  by  dep- 
osition and  no  unfavorable  inference  should  be  made  because 
it  chose  or  was  compelled  to  choose  this  lawful  mode.  But 
the  comments  of  plaintiff's  counsel  in  this  respect  were  cor- 
rected by  a  ruling  of  the  court  and  no  prejudice  resulted 
therefrom.  We  find  no  prejudicial  error  in  the  rulings  on 
the  admission  of  evidence. 
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On  the  whole  we  are  convinced  that  the  trial  was  as  nearly 
correct  in  its  conduct  and  result  as  the  appellant  can  hope  to 
obtain  or  has  a  legal  right  to  insist  upon  in  a  case  based  upon 
facts  like  those  here  in  evidence,  and  that  there  occurred  no 
serious  or  prejudicial  error  calling  for  a  reversal  of  the  judg- 
ment of  the  court  below. 

By  the  Cowrt, — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  March  14,  191L 


Knudsen,  Administratrix,  Appellant,  vs.  La.  Cbosse  Stone 

Company,  Respondent. 

February  1 — March  H,  1911 

Master  and  servant:  Injury:  Unsafe  working  place:  lAability  of  mas- 
ter: Presumptions:  Negligence  of  fellow-servant:  Foreman. 

L  The  master  should  furnish  his  servants  with  a  reasonably  safe 
place  to  work;  reasonably  safe  instrumentalities  with  which 
to  do  the  work;  and  fellow-servants  provided  should  be  reason- 
ably safe  as  such, — the  standard  of  care  as  to  each  duty  being 
such  as  Is  exercised  by  the  great  mass  of  mankind  under  the 
same  or  similar  circumstances. 

2.  The  presumption  of  fact  Is  In  favor  of  the  master  having  per- 
formed the  duties  mentioned  till  overcome  by  evidence  estab- 
lishing the  contrary  to  a  reasonable  certainty. 

8.  The  safe-place  rule  having  been  satisfied  at  the  start,  and  the 
conditions  being  such  that  thereafter  the  servants  necessarily 
are  expected  to  make  their  own  working  places,  which  must, 
necessarily,  change  from  time  to  time  and  at  short  intervals  as 
the  work  proceeds,  dangers  created  are  not  attributable  to  the 
master. 

4.  In  the  circumstances  last  mentioned,  negligence  of  one  or  more 
of  several  servants,  not  excepting  the  foreman  of  the  crew,  ren- 
dering the  working  place  of  some  other  servant,  or  servants^ 
unsafe  Is  negligence  of  a  fellow-servant 
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5.  In  operations  where  the  servants  necessarily  make  their  own 

working  place,  the  safe-place-to- work  rule  has  little  or  no  ap- 
plication. 

6.  The  foreman  of  a  crew  erecting  a  water  tank,  or  remoying  heavy 

machinery  from  a  car  to  a  factory,  or  moving  a  pile-driver,  or  in 
charge  of  a  train  crew,  or  the  crew  of  a  vessel,  or  a  dock  crew 
In  regard  to  all  the  details  of  the  general  employment  as  re- 
gards the  safe-place  rule,  is  a  fellow-servant  of  the  men  under 
him. 

7.  A  blaster  working  with  others  under  a  foreman,  all  constituting 

a  stone  quarry  crew,  is  a  fellow-servant  of  such  foreman  in  re- 
spect to  duties  of  the  latter  as  to  guarding  against  the  working 
place  of  those  under  him  being  made  unsafe  by  the  rolling  down 
from  one  level  to  another  of  earth  or  rock  in  the  course  of 
quarry  work. 

[Syllabus  by  Mabshall,  J.] 

Timlin,  Siebegkeb,  and  Kerwin,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  the  death  of  plaintiffs  in- 
testate. The  deceased  while  employed  by  defendant  as  a 
blaster  was  killed,  and,  as  alleged,  under  the  following  cir- 
cumstances : 

The  intestate  and  others  under  a  foreman  were  put  to  work 
for  defendant  in  its  stone  quarry.  There  was  a  shelf  of  rock 
some  ten  feet  wide,  fifty  to  seventy  feet  long,  and  about  fifty 
feet  above  the  surface  below,  composed  of  rock.  From  the 
back  side  of  the  shelf  a  bank  of  rock  and  earth  rose  upwards, 
at  a  sharp  angle  backward,  fifteen  to  twenty  feet  to  the  top 
of  a  hill  or  bluff.  Plaintiff  on  the  day  in  question,  by  direc- 
tion of  the  foreman,  was  at  work  on  the  shelf  drilling  blast 
holes.  Other  employees  had  partially  loosened  portions  of 
rock  and  earth  from  the  edge  of  the  bank  above.  A  large 
mass  at  the  edge  had  been  loosened  so  as  only  to  be  retained 
from  rolling  down  by  the  frozen  condition  and  roots.  While 
the  situation  was  such  that  the  partly  loosened  mass  was  lia- 
ble to  fall  at  any  time,  that  was  not  apparent  to  a  person  on 
the  shelf  below.     The  rule  of  the  quarry  was  that  the  fore- 
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man  should,  personally,  see  that  no  chunks  of  earth  or  rock 
were  allowed  to  be  so  circumstanced  as  to  be  liable  to  unex- 
pectedly roU  down  and  injure  employees,  and  to  see  that  no 
such  dangers  existed  before  putting  employees  at  work,  as  in 
the  case  in  question,  and,  further,  to  have  due  warning  given 
to  employees  within  the  zone  of  danger  before  allowing  chunks 
of  earth  and  rock  to  be  loosened  and  rolled  down  the  side  of  the 
bluff.  The  situation  in  the  particular  case  should  have  been 
known  to  the  foreman  before  sending  deceased  to  work  on  tiie 
shelf.  The  latter  was  entirely  ignorant  of  such  situation  and 
was  not  guilty  of  any  want  of  ordinary  care  in  respect  thereto. 
As  directed  he  commenced  operations  on  the  shelf  in  the  fore- 
noon of  December  31,  1909.  He  was  not  warned  of  the 
danger  as  before  indicated.  He  was  assured  that  the  place 
was  safe  and  relied  thereon.  While  engaged  in  his  work  a 
large  chunk  of  earth  and  rock  suddenly  became  detached  from 
the  side  of  the  bluff  above  and  rolled  down  upon  and  killed 
him. 

There  were  other  allegations  requisite  to  make  out  a  cause 
of  action  if  defendant  was  actionably  negligent  in  respect  to 
the  cause  of  the  death  aforesaid. 

Defendant  answered  putting  in  issue  all  allegations  mak- 
ing out  a  breach  of  duty  on  its  part  and  pleaded  contributory 
negligence. 

The  evidence  showed,  or  tended  to  show,  this :  The  physi- 
cal conditions  were  as  alleged  in  the  complaint.  In  the  prog- 
ress of  the  work,  from  time  to  time,  it  was  necessary  to  un- 
cover rock  further  back  on  the  bluff  than  the  shelf  where  de- 
ceased was  directed  to  work  and  above  that  point.  The  work 
of  uncovering  at  the  particular  time  of  year,  because  of  the 
earth  being  frozen,  required  employees  to  go  to  the  proper 
place  at  the  crest  of  the  bluff  above  the  shelf,  and  by  the  use  of 
wedges,  crack  off  the  frozen  earth  by  strips  and  allow  the  same 
to  roll  down.  In  the  forenoon  of  the  day  in  question  the  fore- 
man directed  one  of  the  crew  to  do  work  of  that  sort  and 
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marked  off  the  particular  strip  of  earth  to  be  thrown  down. 
By  noon  such  strip  had  been  sufficiently  loosened  to  open  up 
a  seam  back  of  it  about  six  inches  wide  on  the  surface^  and 
about  ten  feet  long.  The  employee  was  then  directed  to  help 
deceased  on  the  shelf  which  was  in  the  pathway  of  the  partly 
loosened  strip.  The  two  commenced  work  on  the  shelf 
about  2  o'clock  in  the  afternoon.  They  worked  together  a 
short  time  before  noon.  The  foreman  did  not  make  any  ef- 
fort to  discover  the  condition  of  things  above  the  shelf.  It 
was  not  observable  to  one  circumstanced  as  the  deceased  was 
on  the  shelf  and  he  did  not  know  of  it.  While  he  was  busily 
engaged  and  the  foreman  and  one  or  two  others  were  near  by 
the  strip  of  frozen  earth  came  wholly  loose,  rolled  down,  and 
swept  him  from  the  shelf,  causing  him  to  fall  on  the  rocks 
below  with  fatal  effect.  The  foreman  was  imder  instruc- 
tions to  guard  employees  against  such  dangers.  It  was  the 
custom  for  the  foreman  of  a  quarry  to  see  that  overhanging 
earth  or  rock  was  not  left  so  as  to  be  liable  to  roll  down  where 
employees  were  required  to  work  and  endanger  their  per- 
sonal safety.  The  foreman  in  this  case  could  have  seen  by 
casual  observation  before  he  sent  the  men  to  work  in  the  af- 
ternoon that  the  strip  of  earth  he  had  directed  to  be  loosened 
had  not  been  thrown  down.  Defendant  relied  upon  such 
dangers  as  the  one  in  question  being  prevented  by  the  fore- 
sight of  its  foreman.  He  had  full  charge  of  the  workmen 
and  working  conditions  in  the  quarry.  He  directed  opera- 
tions as  was  necessary  and  himself  took  a  hand  in  doing  the 
work,  sometimes  at  one  place  and  sometimes  at  another. 

The  jury  found  thus:  The  working  place  where  deceased 
was  stationed  was  not  reasonably  safe.  The  frozen  strip  of 
earth  was  loosened  by  directions  of  the  foreman.  He  di- 
rected deceased  to  work  where  he  was  located  when  swept 
from  the  diff.  The  foreman  did  not  know  of  the  conditions 
respecting  the  strip  of  earth  which  had  been  partly  loosened 
prior  to  the  accident.     In  the  exercise  of  ordinary  care  he 
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ought  to  have  known  thereof.  He  did  not  warn  deceased  of 
the  danger.  The  latter  did  not  know  of  the  strip  of  earth 
having  been  loosened.  He  was  not  guilty  of  any  want  of  or- 
dinary care  in  that  regard.  He  did  not  have  facilities  equal 
to  the  foreman  for  knowing  of  the  danger.  Such  danger  was 
the  proximate  cause  of  the  disaster  complained  of.  The  di- 
rection given  to  the  deceased  to  work  where  he  did,  under 
the  circumstances,  was  a  proximate  cause  of  his  death.  The 
failure  of  the  foreman  to  warn  deceased  of  the  danger  was  a 
proximate  cause  of  his  death.  The  deceased  waa  not  guilty 
of  contributory  negligence.  If  on  the  facts  plaintiff  is  en- 
titled to  recover  the  measure  thereof  should  be  $7,900. 

Judgment  was  rendered  notwithstanding  the  verdict  in 
favor  of  the  defendant. 

For  the  appellant  there  were  briefs  by  Jesse  E.  Higbee 
and  Frank  WirUer,  and  oral  argument  by  Mr.  Higbee, 

For  the  respondent  there  was  a  brief  by  McConneU  <& 
Schweizer,  attorneys,  and  Quarles,  Spence  &  Quarles,  of 
counsel,  and  a  separate  brief  by  Bunge  &  Bosshard,  attor- 
neys; and  the  cause  was  argued  orally  by  A.  C.  Fish  and 
<7.  H.  SchvKvzer. 

Mabshall,  J.  So  it  will  be  seen  the  defendant,  in  the 
legitimate  pursuit  of  an  important  industry,  a  vocation 
which  it  was  as  important  to  the  public  and  defendant's  em- 
ployees should  be  carried  on  as  to  the  defendant  itself,  sent  a 
crew  to  its  stone  quarry  property  for  the  purpose  of  operat- 
ing the  same.  The  working  place  was  safe  as  the  crew  took 
possession  thereof.  Thereafter  they  necessarily  made,  in 
great  part,  their  own  respective  working  places.  The  safety 
of  one  was  greatly  dependable  upon  the  conduct  of  his  fellows. 
All  were  employed  in  the  common  employment.  From  day 
to  day  the  work  went  on.  Proper  regulations,  so  far  as  any 
were  required,  were  made.  The  working  place  was  in 
proper  condition  in  the  morning  in  question.     So  far  as  ap- 
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peared  to  respondent  up  to  the  instant  of  the  accident,  the 
foreman  and  all  associated  with  the  blaster,  Mr.  Knudsen, 
were  reasonably  careful  men  and  competent,  in  every  way 
for  performance  of  the  duties  assigned  to  them.  The  instru- 
mentalities  furnished  for  the  work  were  all  right.  It  was 
left  to  the  crew  so  organized  and  equipped  to  do  the  work,  the 
foreman  being  specially  charged  to  look  after  the  safety  of 
the  men  and,  particularly,  as  regards  dangers  from  being  in 
the  pathway  of  earth  and  rock  that  might  roll  down  the  bluff. 

The  operation  which  resulted  in  creating  the  danger  was 
conducted  for  considerable  length  of  time  and  not  more  than 
-about  twenty-five  feet  from  Knudsen's  working  place. 
While  he  may  have  been  so  circumstanced  that  he  could  not 
see  the  person  at  work  while  creating  the  danger,  the  manner 
■and  kind  of  work  was  such  that  he  must  have  known  what 
was  going  on  and  known  when,  later  in  the  day  the  workman 
left  the  point  above  on  the  crest  of  the  cliff  and  joined  him, 
that  the  strip  of  earth  and  rock  the  former  had  been  endeav- 
-oring  to  disengage  had  not  been  thrown  down,  though  it  must 
be  there  was  no  appearance  of  danger  of  its  falling  which  he 
observed  or  could  well  have  observed. 

As  Knudsen  was  working  in  supposed  security,  the  very 
person  aiding  him  who  had  been  the  immediate  instrumen- 
tality in  making  the  working  place  unsafe,  and  the  foreman 
who  had  charge  of  the  whole  work  and  aided  manually  from 
time  to  time,  near  by,  no  one  apparently  appreciating  the 
danger,  the  chunk  of  frozen  earth  came  loose,  rolled  down 
the  cliff,  and  in  an  instant,  as  it  were,  Ejiudsen  was  swept 
over  the  cliff  and  his  life  terminated  with  the  necessary  dis- 
tressing consequences  to  those  dependent  upon  him. 

Thus  passes  before  us  another  of  those  tragedies  which  are 
•constantly  recurring  in  the  drama,  so  to  speak,  of  our  official 
life.  Is  there  a  remedy  for  the  damage  caused  by  the  inad- 
vertent taking  of  Knudsen's  life?  The  question  is  not 
whether  there  ought  to  be  a  remedy  from  the  viewpoint  of 
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moral  standards.  It  matters  not  how  much  we  may  think 
such  sacrifices  should  be  compensated  in  some  way  and  that 
the  loss  must  inevitably  be  paid  for  in  the  end  by  the  mass  of 
mankind,  if  not  in  a  way  to  reimburse  appreciably  those 
upon  whom  the  loss  first  falls.  Courts  cannot  shape  their 
decrees  to  meet  their  personal  ideas  or  merely  satisfy  human 
sensibilities  to  human  sorrow  and  suffering;  moreover,  at 
the  expense  of  those  neither  guilty  of  a  legal  or  moral  wrong. 
The  world  does  not  appreciate  the  high  order  of  courage 
and  firmness  required  to  deal  with  these  painful  tragedies 
and  at  all  times  be  reasonably  sure  of  judgment  reigning  su- 
preme instead  of  being  swayed  by  sympathy  which  we  may 
venture  to  say  is  no  more  keenly  felt  than  by  the  judges  of 
our  courts.  However,  to  execute  their  functions  they  must 
the  best  they  can,  come  up  to  the  high  ideal  of  this  picture  so 
truly  and  so  beautifully  painted  by  Chief  Justice  Ryan  and 
which  is  to  go  down  the  ages  inscribed  upon  the  shaft  erected 
in  his  honor: 

"In  other  places  in  life,  the  light  of  intelligence,  purity  of 
truth,  love  of  right,  firmness  of  integrity,  singleness  of  pur- 
pose, candor  of  judgment  are  relatively  essential  to  high  beauty 
of  character.  On  the  bench  they  are  the  absolute  condition  of 
duty.  The  judge  who  palters  with  justice,  who  is  swayed  by 
fear,  favor,  affection  or  hope  of  reward,  by  personal  influence 
or  public  opinion,  prostitutes  the  attribute  of  God  and  sells 
the  favor  of  his  Maker.  But  the  light  of  God's  eternal  truth 
and  justice  shines  on  the  head  of  the  just  judge  and  makes  it 
visibly  glorious." 

So  the  only  question  before  us  for  decision  is  this :  On  the 
undisputed  facts  disclosed  by  the  evidence,  has  appellant  a 
legal  remedy  against  respondent?  It  cannot  be  decided  by 
any  system  of  arbitration.  It  cannot  be  decided  by  bending 
established  principles  out  of  their  legitimate  sphere  or  devel- 
oping new  ones  to  meet  the  dire  necessities  of  the  particular 
case.  That  the  time  is  at  hand  when  a  jnst  way  wiU  be 
found  for  transferring  the  loss  inflicted  by  such  sacrifices  to 
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80  broad  a  field  that  all  will  be  compensated  and  the  partici- 
pating compensators  carry  the  load  and  think  the  burden 
light  if  they  appreciate  it  at  all, — the  writer  has  faith. 

As  we  view  the  case  it  is  governed  by  a  few  legal  principles. 
We  will  endeavor  to  state  th«m  briefly,  concisely,  and  with 
but  little  discussion.  Their  application  to  the  facta  will  be 
seen  easily  from  their  logical  arrangement. 

A  master  owes  the  duty  to  his  servants  of  furnishing  them 
a  reasonably  safe  place  in  which  to  do  their  work,  of  using 
ordinary  care  to  keep  such  place  reasonably  safe,  of  furnish- 
ing them  reasonably  safe  instrumentalities  with  which  to  per- 
form their  work,  and  of  exercising  ordinary  care  in  the  selec- 
tion of  servants  whose  work  would  otherwise  imperil  the  per- 
sonal safety  of  their  fellows. 

The  presumption  of  fact,  at  the  start,  as  to  any  given  situ- 
ation where  liability  of  the  master  to  the  servant  or  through 
him  is  in  controversy,  is  that  the  duties  of  the  former,  indi- 
cated, have  been  performed,  and  such  presumption  should 
prevail  wherever  the  fact  is  called  in  question  till  overcome 
by  evidence  establishing  the  contrary  to  a  reasonable  cer- 
tainty. 

The  master  having  furnished  his  servant  a  safe  working 
place  and  satisfied  the  other  conditions,  or  put  such  servants 
to  work  under  such  conditions  that  they  must  necessarily  or 
reasonably  make  their  own  working  place,  or  the  place  origi- 
nally furnished  is  changeable  naturally  by  the  inembers  of 
the  crew  as  the  work  progresses,  dangers  thus  created  are  not 
attributable  to  the  master.  Peschel  v.  C,  M.  &  St  P.  22.  Co, 
62  Wis.  388,  21  K  W.  269 ;  Walaszewski  v.  SchokMcht,  127 
Wis.  376,  106  NT.  W.  1070;  MiOer  v.  Centralia  P.  <fe  W.  P. 
Co.  134  Wis.  316,  113  N.  W.  954. 

The  master  having  complied  at  tiie  start  with  the  condi- 
tions mentioned,  negligent  conduct  of  one  or  more  of  a  work- 
ing crew  proximately  causing  injury  or  death  of  an  associate, 
is  negligence  of  a  fellow-servant  and  not  breach  of  duty  of 
Vol.  146  —  26 
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the  master.  Who  is  and  who  is  not  a  fellow-servant  depends 
upon  the  nature  of  the  service.  So  the  foreman  of  a  crew  in 
exercising  his  functions  as  such  in  the  common  employment 
to  accomplish  a  common  purpose  under  one  general  manage- 
menty  some  working  at  one  detail;  and  some  at  another^  is  a 
fellow-servant,  and  the  negligence  of  one  is  not  attributable 
to  the  master  except  where  aside  from  his  fellow-servant  duty 
that  one  performs  by  direction,  express  or  implied,  tiie  work 
of  the  master  as  regards  safe  instrumentalities  and  safe  fel- 
low-servants or  a  safe  place  to  work. 

To  illustrate  the  rule  that  where"  a  working  crew  neces- 
sarily makes  the  working  place,  or  places,  for  the  members 
thereof  or  in  due  course  constantly  or  at  brief  intervals 
change  the  same,  we  have  this : 

A  crew  under  a  foreman  was  employed  to  erect  a  water 
tank.  The  working  place  in  general  and  particular  was  un- 
der the  control  of  the  foreman  and  as  to  one  member  of  the 
crew  upon  a  particular  occasion  was  dangerous  causing  an 
injury  to  him.  The  negligence  was  held  to  be  that  of  a  fel- 
low-servant Peschel  v.  C,  M.  &■  St.  P.  R.  Co.  62  Wis.  338, 
21  N.  W.  269. 

In  situations,  in  general,  where  the  dangers  of  a  working 
place  are  created  by  the  servants  themselves  including  the 
foreman  and  changed  from  time  to  time  in  the  due  course  of 
operations  the  safe-place  rule  does  not  apply.  Strehlau  v. 
John  Schroeder  L.  Co.  142  Wis.  215, 126  K  W.  429.  That 
was  applied  to  a  quarry  crew  in  Mielhe  v.  C.  <&  N.  W.  R.  Co. 
103  Wis.  1,  79  N.  W.  22,  where  a  piece  of  rock  rolled  down 
on  to  a  workman  very  much  as  in  this  case,  and  again  so  ap- 
plied in  Pern  v.  Wvssow,  144  Wis.  489,  129  K  W.  622, 
where  the  fact  was  that  a  chunk  of  frozen  dirt  was  cracked 
off  by  a  workman,  as  was  the  case  here,  and  it  rolled  down 
and  injured  a  fellow  workman. 

The  following  are  illustrations  of  the  rule  that  the  fore- 
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man  of  a  working  crew  carrying  out  the  details  of  an  enter- 
prise is  a  fellow-servant  of  the  men  under  him:  A  gang  in 
the  erection  of  a  water  tank.  Peschel  v.  C,  M.  &  St.  P.  R. 
Co.,  supra.  That  case  applies  to  the  safe-place  rule  and 
this  feature  of  the  law  as  well.  A  gang  engaged  removing  a 
heavy  machine  out  of  a  car  and  into  a  factory.  Hamann  v. 
Milwaukee  B.  Co.  127  Wis.  550,  106  K  W.  1081.  A  crew 
laying  gas  mains.  Qereg  v.  Milwavkee  G.  L.  Co.  128  Wis. 
35,  107  N.  W.  289.  The  men  engaged  in  removing  a  pile- 
driver.  McKillop  V.  Superior  S.  Co.  143  Wis.  454,  127  N. 
W,  1053.  A  conductor  is  the  fellow-servant  of  a  train  crew 
under  him.  Pease  v.  C.  S  N.  W.  B.  Co.  61  Wis.  163,  20 
N.  W.  908.  The  master  of  a  vessel  of  his  mate  and  other 
members  of  the  crew.  Mathews  v.  Case,  61  Wis.  491,  21  N. 
W.  513.  The  dock  foreman  and  his  crew  as  to  all  details  of 
their  general  employment  Ohonski  v.  Pennsylvania  <&  0. 
F.  Co.  114  Wis.  448,  90  N.  W.  429.  The  foreman  of  a 
blasting  crew  and  the  men  under  him.  WisJcie  v.  Montello 
O.  Co.  Ill  Wis.  443,  87  N.  W.  461. 

Now  look  upon  these  familiar  and  thus  plainly  illustrated 
principles  and  then  on  the  picture  of  this  case.  Does  not  the 
one  fit  the  other  perfectly  ?  No  complaint  about  the  working 
place  except  as  to  the  change  created  by  Mr.  Knudsen's  asso- 
ciates after  the  crew  went  to  work  in  the  morning.  No  com- 
plaint about  suitable  tools  or  fellow  associates  up  to  the  time 
of  the  accident.  The  foreman  was  very  close  to  the  members 
of  the  crew,  going  now  here  and  now  there,  directing  opera- 
tions; taking  part  from  time  to  time  in  the  physical  labor, 
helping  this  one  and  then  that  one  as  occasion  required  or  op- 
portunity afforded.  But  a  few  hours  before  the  accident  he, 
with  Knudsen  and  another,  or  others,  worked  dearing  off 
loose  dirt  a  short  distance  from  where  the  fatal  occurrence 
took  place.  The  breaking  down  of  earth  and  removing  it 
from  over  the  rock  to  be  quarried  was  one  of  the  ordinary  and 
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frequent  operations  in  the  quarry,  particularly  in  the  vicin- 
ity of  where  Ejiudsen  was  required  to  work  and  preparatory 
to  sudi  work.  It  was  from  every  viewpoint  one  of  the  plain- 
est of  details  in  producing  the  general  result  to  be  accom- 
plished. If  due  care  on  the  part  of  the  master  required  pro- 
mulgation of  rules  in  respect  to  preventing  such  dangers  as 
that  in  question  it  seems  that  was  done  and  the  difficulty  was 
respecting  proper  observation  thereof. 

Would  it  not  be  a  plain  violation  of  the  stated  principles 
to  hold  that  it  was  the  duty  of  the  master  to  be  present  in 
person  or  by  proxy  with  reference  to  such  details  as  those 
mentioned  ?  Such  a  rule  would  be  utterly  impracticable  of 
observation.  Here  the  master  took  the  precaution  to  admon- 
ish the  foreman  to  be  alert  in  preventing  just  such  dangers  as 
the  one  which  proved  fatal  to  Knudsen ;  but  that  was  plainly 
one  of  his  ordinary  duties  as  foreman,  the  proper  performance 
of  which  Knudsen  and  all  members  of  the  crew  took  the 
chances  of  as  ordinary  risks  of  their  employment  Such  ad- 
monishment instead  of  being  regarded  as  a  transference  of 
the  master's  duty  to  the  foreman  and  so  fix  the  negligence  of 
the  latter  upon  the  former  should  be  viewed  as  an  extra  and 
creditable  precaution  exercised  to  the  end  that  the  foreman 
as  one  of  the  crew  should  see  that  the  particular  detail  was 
properly  attended  to. 

So  we  cannot  see  any  escape  from  the  conclusion  that  the 
negligence  which  terminated  the  life  of  Knudsen  is  that  of 
the  man  who  loosened  the  bank  of  earth  leaving  it  in  a  dan- 
gerous condition  and  then  went  to  work  with  him  in  the  line 
of  danger  from  it,  without  informing  him  thereof,  or  the  neg- 
ligence of  the  foreman,  or  both,  in  any  event,  within  the  fel- 
low-servant rule.  Principles  of  law  which  are  as  binding 
on  this  court  as  written  law,  command  it,  furnishing  one 
more  in  number  of  illustrations  of  the  necessity  for  some 
practicable  way  of  dealing  with  industrial  accidents^  mini- 
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mizing  the  misfortune  thereof  in  line  with  the  enlightened 
spirit  of  the  age  which  has  been  responded  to  in  most  every 
civilized  country  but  our  own,  and  which  only  the  lawmak- 
ing power  can  furnish. 

By  the  Covrt. — The  judgment  is  affirmed. 

Timlin,  J.  (dissenimg).  I  make  no  claim  to  possess  that 
degree  of  tenderness  and  sympathy  for  the  laborer  expressed 
in  the  foregoing  opinion  and  in  Houg  v.  Oirard  L,  Co.  144 
Wis.  337,  352,  129  K  W.  633,  639,  and  in  DriscoU  v.  AlHs- 
Chalmers  Co.  144  Wis.  451,  468,  469,  129  K  W.  401,  408. 
I  proceed  solely  upon  my  understanding  of  the  law  and  jus- 
tice. 

The  decedent  while  engaged  in  drilling  in  a  quarry  with  a 
rock  drill  was  killed  by  a  piece  of  frozen  earth  falling  on  him 
from  a  clay  ledge  above.  This  frozen  chunk  had  been  loos- 
ened by  some  other  .workman  some  hours  before  and  left 
hanging  in  a  dangerous  position.  After  verdict  in  plaintiff's 
favor  judgment  was  rendered  against  her  on  the  sole  ground 
that  the  deceased  was  a  co-employee  with  McBride,  the  fore- 
man  in  charge.     This  is  the  only  question  in  the  case. 

The  defendant  was  a  corporation  and  one  of  its  officers  tes- 
tified : 

"We  had  delegated  to  McBride  the  full  charge  and  super- 
vision of  the  work  in  the  quarry.  He  had  authority  to  hire 
and  discharge  men  and  the  direction  of  the  men  in  the  quarry. 
There  was  no  one  above  him  in  the  control  of  the  work 
there.  ...  At  the  time  of  this  accident  we  had  a  rule  in 
force  for  the  operation  of  our  quarry  which  dealt  vrith  the 
matter  of  hanging  rocks  and  partially  loosened  rocks  or 
earth.  The  rule  was  to  have  everything  as  safe  as  possible. 
Q.  What  was  the  rule  in  regard  to  dealing  with  overhanging 
rocks  or  loosened  or  partially  loosened  rocks  or  earth  in  your 
quarry?  A.  Why,  the  foreman  who  had  charge  of  the 
quarry  understands  what  was  necessary  to  make  it  as  safe  as 
possible.     He  understood  this  by  his  own  knowledge  of  every- 
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thing  about  a  quarry.  Q.  Did  Mr.  McBride  understand 
this?  A.  Certainly.  Q.  And  you  had  instructed  him  to 
keep  the  quarry  as  safe  as  possible?  A.  Yes,  sir,  as  safe  as 
possible.  Q.  He  was  the  sole  person  in  charge  of  that  duty  ? 
A.  Yes,  sir.  Q.  You  had  at  that  time  a  rule  in  your  quarry 
that  overhanging  rocks,  loosened  or  partially  loosened,  or 
masses  of  earth  were  to  be  wholly  detached,  thrown  down,  or 
blasted  off?  A.  Not  any  particular  rule.  Q.  Isn't  that  a 
common,  customary  rule  in  force  in  quarries  at  all  times? 
A.  That  is  customary  for  the  foreman  to  do  that.  If  he 
didn't  do  it  he  would  not  be  a  competent  foreman.  Q.  And 
you  expected  Mr.  McBride  to  do  so  ?  A.  Yes,  sir.  Q.  And 
that  was  his  duty  ?  A.  Yes,  sir.  Where  there  was  an  over- 
hanging rock  or  dirt  cliff  near  the  face  of  the  rock  or  above 
a  man's  head  or  some  loose  rock  or  dirt  partially  loosened,  it 
was  the  duty  of  the  foreman  to  get  this  down  before  the  men 
worked  around  it.  Q.  You  required  your  foreman  to  do 
that?  A.  Yes,  he  was  to  do  that.  Q.  That  is  the  sole  pur- 
pose of  having  a  foreman  there?  That  is  why  you  have  a 
foreman,  to  see  if  the  quarry  is  safe  before  the  men  have  to 
work  around  it  ?  A,  The  foreman  has  charge  of  all  the  work 
in  the  quarry.  Everything  that  is  done  in  a  quarry  is  im- 
portant work.  The  action  of  the  foreman  in  taking  down 
loose  rock  is  not  the  only  protection  which  the  men  have.  If 
there  is  any  overhanging  rock  or  cliff  forms  when  the  men  are 
working,  they  are  expected  to  take  it  down." 

The  foreman,  McBride,  testified : 

"I  told  Knudsen  [decedent]  to  go  to  the  ledge  and  drill.  I 
didn't  make  any  effort  to  find  out  anything  about  the  top  of 
the  bluff  before  I  told  him  to  go  in  there.  I  know  that  men 
had  been  working  up  there  during  the  day,  but  I  didn't  go  up 
to  ascertain  whether  there  was  any  loose  or  partially  loosened 
earth  up  there.  There  was  a  path  leading  up  there.  It  was 
about  ten  or  fifteen  feet  above  Knudsen's  head." 

There  is  a  statement  that  all  were  expected  to  take  down 
loose  rock,  but  on  the  evidence  above  quoted  there  arises  a 
fair  question  for  the  jury  whether  the  corporation  master  did 
not  assume  to  take  charge  of  the  safety  of  the  place  and  at- 
tempt to  exercise  this  duty  through  McBride.     To  my  mind 
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the  foregoing  evidence  is  sufficient  to  support  a  verdict  that 
the  proprietor  of  the  quarry  charged  MoBride,  the  foreman, 
with  the  duty  of  making  and  keeping  a  safe  place.  On  suf- 
ficient evidence  the  jury  found  McBride  negligent  This 
was  a  duty  of  the  master  which  he  might  intrust  to  the  fore- 
man in  charge.  But  in  the  exercise  of  that  duty  the  foreman 
was  a  vice-principal,  and  not  a  fellow-servant  with  Knudsen. 
I  think  this  principle  runs  through  all  the  cases.  It  is  cited 
in  Baumann  v.  C.  Eei^  C.  Co.  118  Wis.  330,  335,  95  N.  W. 
139,  as  follows: 

"The  evidence  is  all  one  way  that  Eoth  had  full  charge  of 
the  work  upon  the  dock,  that  defendant  left  to  him  the  duty 
of  providing  a  safe  working  place  for  the  men,  and  that  he 
was  not  personally  engaged  with  them  in  removing  the  coal. 
That  made  him  in  every  sense  a  vice-principal  in  respect  to 
the  safety  of  the  trestle,  and  all  other  matters  affecting  the 
character  of  the  working  place  in  which  he  placed  respondent 
and  his  associates." 

If  he  was  the  foreman  in  charge  and  had  this  duty  put 
upon  him  by  the  proprietor  or  master  in  addition  to  the  duty 
of  directing  the  w^ork  and  sole  control  of  the  operation,  it 
would  make  no  difference  that  he  occasionally  or  intermit- 
tently helped  in  some  other  part  of  the  work.  McMahon  v. 
Ida  M.  Co.  95  Wis.  308,  70  K  W.  478.  At  a  time  when  it 
was  the  settled  law  of  this  state  that  the  brakeman  and  see- 
tionmen  on  a  railroad  were  fellow-servants  it  was  neverthe- 
less held  that  where  the  section  foreman  had  imposed  on  him 
the  duty  to  keep  the  track  clear  of  obstructions  at  a  point 
where  the  brakeman  was  obliged  to  run  along  the  track  in  the 
discharge  of  his  duty,  the  section  foreman  was  not  a  fellow- 
servant  with  the  brakeman  so  far  as  regards  the  duty  of  mak- 
ing or  keeping  the  place  safe.  Hidehan  v.  0.  B.,  W.  <&  St. 
P.  R.  Co.  68  Wis.  620,  32  N.  W.  629.  To  the  same  effect 
are  Schultz  v.  C,  M.  £  St.  P.  R.  Co.  48  Wis.  375,  4  K  W. 
399 ;  Hill  v.  Winston,  73  Minn.  80,  75  N.  W.  1030 ;  Streicher 
V.  Davenport  B.  &  T.  Co.  (Iowa)  124  K  W.  327;  Kauhola 
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V.  Oliver  L  M.  Co.  169  Mich,  689,  124  N.  W.  591 ;  Horn  v. 
La  Crosse  Box  Co.  123  Wis.  399,  101  N.  W.  935. 

To  recapitulate:  The  evidence  hereinbefore  quoted  was 
sufficient,  in  my  opinion,  to  warrant  the  jury  in  finding  that 
the  corporation  defendant  had  through  its  officers  assumed 
the  duty  and  charged  its  foreman,  McBride^  with  the  duty 
of  making  and  keeping  the  place  safe.  There  is  no  law  that 
I  know  of  against  its  assimiing  this  duty  whether  the  place 
of  operations  be  a  quarry  or  a  railway.  Having,  as  the  evi- 
dence shows,  assumed  and  undertaken  to  discharge  that  duty 
through  the  foreman,  it  should  be  liable  for  its  negligent  fail- 
ure to  carry  out  the  duty.  The  decedent  with  knowledge  of 
such  practice  might  lawfully  rely  upon  the  foreman  to  dis- 
charge that  duty  and  thus  be  misled  and  lulled  into  false  se- 
curity. He  was  negligently  killed  without  fault  on  his  part, 
as  established  by  the  verdict  The  plaintiff  was  therefore 
entitled  to  a  judgment  on  the  verdict 

I  am  authorized  to  say  that  Mr.  Justice  Siebeokeb  and 
Mr.  Justice  'K^nwiN  concur  in  this  dissent 


City  of  La  Cbosse,  Appellant,  vs.  La  Crosse  Gas  &  Ei^c- 

TBio  Company,  Respondent 

February  1 — March  14,  1911. 

Public  utilitiea:  Municipal  corporations:  Granting  franchises:  Terms 
and  conditions:  Excise  tax:  Public  utility  law:  Surrender  of 
old  franchises:  Indeterminate  permits:  Uniformity:  What  con- 
tracts and  conditions  abrogated, 

1.  A  public  franchise,  burdened  with  a  public  revenue  feature.  Is 

not  grantable  by  a  state  agency  in  the  absence  of  express  or 
unmistakable  legislative  authority  to  impose  such  a  burden. 

2.  Mere  authority  to  a  municipality,  as  in  sec.  1780&,  Stats.  (1898), 

for  the  holder  of  a  state  franchise  to  exercise  it  within  the  cor- 
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porate  limits  of  a  city  by  ecmsent  of  and  In  the  manner  agreed 
upon  therewith,  does  not  Include  power  to  such  city  to  exact, 
as  a  condition  of  such  exercise,  payment  of  an  excise  tax  In  ad- 
dition to  all  other  taxes. 

"Z.  Sec.  17805  expresses  no  more  than  that  the  municipality  may 
impose  reasonable  burdens. 

4.  Municipalities  do  not  possess  power  to  license  occupations  and 
exact  compensation  for  the  purpose  of  obtaining  public  revenue, 
in  the  absence  of  unmistakable  granted  authority  to  that  effect 

-5.  The  mere  power  to  exclude  a  corporation  from  exercising  a  fran- 
chise in  a  municipality,  does  not  include  power  to  allow  such 
exercise  on  condition  of  submitting  to  a  special  taxation  bur- 
den. 

-6.  Laws  should  be  strictly  construed  to  avoid  reading  therefrom  a 
special  tax  burden  feature. 

7.  A  law  authorizing  a  municlpfillty  to  grant  to  a  corporation  the 
privilege  to  exercise  its  public  utility  franchise  therein  "upon 
such  terms  and  subject  to  such  rules  and  regulations  and  the 
payment  of  such  license  fees  as  the  common  council  may  pre- 
scribe" authorizes  such  use  to  be  conditioned  upon  prescribed 
rates  for  service. 

^.  Such  feature  as  that  mentioned  engrafted  upon  a  corporate  rail- 
way franchise  by  the  state,  or  an  authorized  state  agency,  in- 
heres therein  and  is  subject  to  the  reserved  power  to  alter  or 
amend. 

^.  Power  to  a  municipal  or  ^im^publlc  corporation  to  make  contracts 
affecting  public  interests,  acting  in  the  mere  business  capacity 
to  deal  with  proprietary  matters,  is  not  to  be  inferred  by  doubt- 
ful construction. 

10.  The  condition  of  a  corporate  public  utility  franchise  which  in- 

heres in  the  privilege  as  distinguished  from  mere  contracts 
which  the  corporation  may  make,  is  subject  to  the  provisions 
of  the  public  utility  law  that  all  charges  shall  be  Just  and  rea- 
sonable. 

11.  A  corporate  franchise  is  one  thing,  a  mere  privilege  not  corpo- 

rate, which  may  be  granted  without  condition  and  become  mere 
property — ^be  sold  and  pass  from  one  to  another  as  other  prop- 
erty may — ^is  a  far  different  thing. 

12.  The  purpose  of  the  public  utility  law  of  1907   (Laws  of  1907, 

ch.  499),  was  to  ultimately  secure  uniformity  in  public  utility 
franchises, — past  as  well  as  future  grants, — ^to  the  end  that  par 
trons  might  obtain  service  on  a  plane  of  equality  and  at  the 
lowest  price  practicable — ^producers  and  consumers  being  com- 
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pelled  to  deal  Justly  with  each  other  and  both  deal  Justly  with 
the  public  as  a  whole. 

13.  The  indeterminate  permit  of  the  public  utility  law,  is  a  public 

privilege  emanating  direct  from  the  state  to  own,  operate,  man- 
age, or  control  any  plant  or  equipment,  or  any  part  of  a  plant 
or  equipment  within  the  state  for  the  production,  transmission, 
delivery,  or  furnishing  of  heat,  light,  water,  power,  either  di- 
rectly or  Indirectly  to  or  for  the  public,  and  is  perpetual  and 
exclusive,  subject  to  the  conditions  of  the  public  utility  law. 
State  ex  rel.  KenosTia  G,  d  E.  Co.  v»  Kenosha  E.  R,  Oo^  ante, 
p.  337. 

14.  The  scope  of  the  privilege  which  springs  into  existence  by  opera- 

tion of  law  by  surrender  of  a  franchise  under  the  act  of  1907 
is  the  same  as  that  of  the  one  surrendered,  divorced,  however, 
from  all  the  old  conditions,  and  conditioned,  only,  upon  the 
provisions  of  such  act. 

15.  The  idea  of  the  act  of  1907  was  that  old  franchises,  with  their 

peculiar  burdens,  should  be  treated  as  entireties,  and  that  the 
surrender,  in  form,  of  the  principal  thing  should  operate  as  an 
extinguishment  of  all  incidents  inhering  therein,  and  that  the 
thing  taken  back  should  be  an  exact  equivalent  as  to  the  privi- 
lege feature  but  as  to  incidents  and  duration  should  be  refer- 
able to  the  public  utility  law. 

16.  The  surrender  of  a  public  utility  franchise  operates  as  a  waiver 

by  the  corporation  of  all  executory  features  of  existing  con- 
tracts regarding  service  charges  regulated  by  the  public  utility 
law. 

17.  The  feature  of  the  public  utility  law  rendering  nonenforceable 

existing  contracts  relating  to  any  charge  or  service  regulated 
thereby,  in  case  of  conversion  of  an  old  into  a  new  franchise 
by  a  surrender  of  the  former,  by  necessary  implication,  ren- 
ders nonenforceable  obligations  of  the  corporation  incurred  as 
a  condition  of  the  old  franchise  and  substitutes  therefor  the 
obligations  and  conditions  of  such  law. 

18.  The  foregoing  covers  such  special  conditions  of  an  old  franchise 

as  that  of  payment  to  the  municipality  of  compensation  as  a 
consideration  for  the  privilege,  but  not  mere  business  contracts 
between  the  corporation  and  individuals  as  in  case  of  Superior 
V,  Douglas  Co,  Teh  Co.  141  Wis.  363. 

19.  To  carry  out  the  legislative  idea  of  our  system  securing  Justice 

between  municipalities,  public  utility  corporations,  and  their 
patrons,  future  original  franchises  were  treated  in  one  group^ 
franchises  given  for  old  grants  in  another, — the  new  creations 
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in  either  case  to  be  indeterminate  permits  with  uniform  char- 
acteristics,— ^with  municipal  power  to  deal  with  the  owner  in 
any  case  or  with  the  owner  of  an  old  franchise,  referable  solely 
to  the  public  utility  law. 

[Syllabus  by  Marshall,  J.] 

Babites,  J.,  dissents. 

AppEAii  from  an  order  of  the  circuit  court  for  La  Crosse 
county :  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

Action  for  an  accounting  and  to  recover  a  debt  claimed  to 
be  due  imder  defendant's  electric  light  franchise. 

These  are  the  facts  stated  in  the  complaint  material  for 
consideration : 

Defendant  is  and  was  during  all  the  times  which  concern 
this  case,  a  public  utility  corporation  in  the  city  of  La  Crosse, 
Wisconsin,  engaged  in  the  generation,  distribution,  and  sale 
of  electric  current  therein  for  public  and  private  purposes, 
using  the  streets  and  public  places  to  that  end.  The  terms  of 
the  franchise  under  which  defendant  used  such  streets  and 
public  places  required  it  to  pay  into  the  treasury  of  the  city 
two  per  cent,  of  its  gross  earnings  in  addition  to  such  other 
taxes  as  are  provided  by  law.  November  8,  1909,  the  fran- 
chise required  defendant  to  give  plaintiff  a  statement  show- 
ing the  amount  of  its  gross  earnings  for  the  previous  year. 
It  neglected  and  refused  to  do  so  or  to  afford  plaintiff  oppor- 
tunity, by  examination  of  its  books,  to  determine  such 
amount.  Wherefore  plaintiff  is  unable  to  state  the  sum  or 
arrive  thereat  without  an  accounting. 

There  was  an  appropriate  prayer. 

Defendant  answered,  among  other  things,  that  pursuant  to 
ch.  499,  Laws  of  1907  (sec  1797m— 77,  Stats.),  it  duly  sur- 
rendered the  franchise  referred  to  in  the  complaint  and  re- 
ceived in  lieu  thereof  an  indeterminate  permit  as  provided  in 
said  section,  and  that,  since  July  22,  1908,  it  has  conducted 
its  business  thereunder  instead  of  the  old  franchise,  which 
period  includes  the  time  covered  by  plaintiff's  demand. 
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In  addition  to  the  foregoing  defendant  counterclaimed  that 
November  8,  1908,  it  gave  plaintiff  a  statement  of  its  gross 
earnings  for  the  previous  year,  but  protested  against  being 
charged  two  per  cent  thereof,  except  to  the  aforesaid  date  of 
surrender,  but  plaintiff  refused  to  accept  less  than  the  full 
yearns  tax,  wherefore  defendant,  December  23,  1908,  paid 
the  same,  protesting,  however,  that  it  included  an  overpay- 
ment to  the  extent  of  $731.91. 

Plaintiff  demurred  to  the  defense  for  insuflSdency  and 
likewise  to  the  counterclaim.     Both  demurrers  were  over- 
ruled.    Plaintiff  appealed. 
•    John  F.  Doherty,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Woodward  &  Lees, 
and  oral  argument  by  G.  M.  Woodward. 

Maeshall,  J.  Sees.  9406  to  940;,  Stats.  (1898),  relat- 
ing to  the  sale  of  franchises  by  cities  and  villages  has  no  bear- 
ing here  other  than,  perhaps,  as  indicating  legislative  concep- 
tion of  the  clearness  required  in  conferring  power  on  a 
municipality  to  regulate  occupations  for  the  purpose  of  pub- 
lic revenua  In  that  respect  the  difference  between  such  sec- 
tions and  the  one  important  to  this  case  is  quite  strildng  as  we 
shall  see.  While  that  circumstance  may  have  been  given 
rather  too  great  significance  in  deciding  the  case  below,  as 
counsel  for  appellant  suggests,  the  reasoning  of  the  circuit 
judge  by  no  means  is  illogical  The  learned  judge  did  not 
refer  to  such  sections  as  indicating  that  the  appellant  did  not 
possess  competency  to  condition  exercise  of  respondent's 
franchise  upon  its  paying  a  license  tax  in  any  other  sense 
than  that  no  such  power  was  inferable  from  the  mere  exist- 
ence of  the  municipal  corporation  with  ordinary  powers,  and 
that  no  such  authority  was  within  the  letter  of  the  legislative 
language  upon  which  appellant  relied  for  its  competency  to 
act  as  a  legislative  agency.  The  suggestion  of  counsel  that 
such  sections  rather  tend  to  show  the  contrary  of  the  circuit 
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judge's  conclusion,  overlooks  the  fact  that  the  question  is  not 
whether  a  municipality  might  have  the  competency  claimed, 
but  whether  appellant  was  afforded  such  competency  by  the 
written  law  depended  on. 

Unlike  grants  made  under  sec  940&  and  ita  associate  sec- 
tions, where  they  are  made  wholly  by  the  state  agency  method 
and  with  the  plainest  of  authority  as  to  dealing  with  the  mat- 
ter on  a  public  revenue  basis,  the  franchise  in  this  case  came 
directly  from  the  state  under  sec.  1780&  of  the  statutes. 
There  was  no  municipal  interference  in  the  matter  permis- 
sible, except  such  as  was  authorized  by  the  words,  "Any  cor^ 
poration  •  .  •  may,  with  the  consent  of  and  in  the  manner 
agreed  upon  with  the  authorities  of  any  city  or  village,  use 
any  street,^'  etc  It  is  not  perceived  how  power  to  attach  to 
a  state  franchise  a  public  revenue  condition  can  be  gathered 
from  the  quoted  language  under  the  rules  governing  the  sub- 
ject. Under  such  rules  and  the  precedents,  such  language 
contemplates  mere  police  regulations.  They  do  not  extend 
to  licenses  with  revenue  incidents  in  the  nature  of  excise  taxes, 
or  otherwise.  Wis.  Tel  Co.  v.  Oshhosh,  62  Wis.  32,  21  N. 
W.  828 ;  Marshfield  v.  Wis.  Tel  Co.  102  Wis.  604,  78  N.  W. 
735;  State  ex  rel  Wis.  Tel  Co.  v.  Sheboygan,  111  Wis. 
23,  86  K  W.  657 ;  State  ex  rel  Wis.  Tel  Co.  v.  Sheboygan, 
114  Wis.  505,  90  N.  W.  441 ;  Wis.  Tel  Co.  v.  Milwavkee, 
126  Wis.  1,  104  N.  W.  1009 ;  Staie  ex  rel  Smythe  v.  Mil- 
waukee Ind.  Tel  Co.  133  Wis.  588, 114  K  W.  108,  315. 

It  is  said  such  authorities  do  not  apply  since  they  deal 
only  with  sec.  1778,  giving,  as  construed,  telephone  compa- 
nies absolute  right  to  use  streets  under  police  regulations, 
while  sec  17806  gives  such  right  conditioned  upon  consent 
of  the  municipality  being  given  and  an  agreement  being  made 
as  to  the  manner  of  the  use,  the  one  conferring  power  of  ex- 
clusion and  the  other  not.  True,  but  the  fact  remains,  as  we 
construe  sec  17806  that  the  consent  and  agreement  men- 
tioned appertain  merely  to  police  regulations. 
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The  power  to  license  and  exact  fees,  especially  in  the  na- 
ture of  a  tax  or  compensation  for  use  of  a  governmental  privi- 
lege, cannot  be  exercised  by  a  municipality  unless  expressly 
or  at  least,  very  plainly  conferred.  So  the  principles  of  the 
cases  referred  to  apply,  since,  at  the  best  for  appellant,  noth- 
ing other  than  mere  police  regulations  are  within  the  mean- 
ing of  the  language  in  question  unless  extended  to  the  point 
of  very  doubtful  construction  under  the  circumstances. 

In  the  first  case  cited  it  was  held  that  express  power  to  ex- 
clude does  not  give  power  to  license  and  exact  payments  for 
revenue  purposes.  Here  there  was  power  to  exclude  or  not 
at  pleasure  and  to  agree  as  to  the  manner  of  enjoying  the  con- 
sent in  case  of  its  being  given.  That  came  far  short  of  con- 
ferring power  to  exact,  as  a  condition  of  consent,  payment  of 
a  license  fee  or  tax  of  a  contractual  nature.  Such  a  charge 
does  not  fall  under  the  power,  even  to  license,  strictly  so 
called,  but  rather  the  broader  power  to  tax.  State  ex  reL 
Ait'y  Oen.  v.  Winnebago  Lake  &  F.  R.  P.  R.  Co.  11  Wis.  36 ; 
State  V.  C.  i&  N.  W.  B.  Co.  132  Wis.  345,  112  N.  W.  515; 
2  Smith,  Mun.  Corp.  §  1455. 

Taxing  laws  are  to  be  strictly  construed,  and  that  is  pe- 
culiarly so  as  to  such  laws  as  the  one  under  consideration. 
Probably  such  rule  should  be  applied  quite  to  the  point  of 
requiring  words  of  unmistakable  meaning  to  be  used  in  con- 
ferring the  power;  words  expressing  the  intention  without 
going  beyond  the  letter  or  necessary  inference,  where  the  ef- 
fect would  otherwise  be  not  only  to  impose  a  tax  of  an  excise 
character  but  impose  it  in  addition  to  all  other  taxes  of  ail 
ordinary  character,  as  in  this  case.  2  Smith,  Mun.  Corp. 
§  1456  and  cases  cited. 

Neither  in  the  foregoing  nor  in  anything  which  may  here- 
after be  said  in  this  opinion,  do  we  overlook  what  was  held 
in  Manitowoc  v.  Manitowoc  &  N.  T.  Co.,  ante,  p.  13, 129  N. 
W.  925.     The  questions  there  determined  are: 

(a)  Sec  1863,  Stats.   (1898),  as  amended  by  ch.  425, 
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Laws  of  1901,  authorizing  use  of  the  streets  of  any  city  for 
passage  of  interurban  railway  cars  "with  the  consent  of  the 
common  council"  thereof  "upon  such  terms  and  subject  to 
such  rules  and  regulations  and  the  payment  of  such  license 
fees  as  the  common  council  may  prescribe," — empowers  the 
municipality,  as  a  state  agency,  to  engraft  upon  the  interur- 
ban railway  franchise  a  feature  limiting  the  rate  of  fare  be- 
tween the  city  and  a  point  without  reached  by  the  railway 
service,  to  be  submitted  to  as  a  condition  of  using  the  city 
atreets  for  interurban  railway  purposes ; 

(b)  A  feature  so  engrafted  upon  a  corporate  railway 
franchise  and  accepted  as  part  of  the  grant,  inheres  therein 
and  is  subject  to  the  reserved  power  of  the  state  under  the 
^constitution  to  alter  or  amend ; 

(c)  Power  to  a  municipal  or  gi^a«t-public  corporation  to 
make  contracts  affecting  public  interests,  acting  in  its  busi- 
ness capacity  merely  and  dealing  with  proprietary  rights,  is 
"not  to  be  inferred  from  the  written  law  by  doubtful  construc- 
tion; 

(d)  The  power  conferred  upon  cities  respecting  inter- 
urban railways  under  ch.  425,  Laws  of  1901,  is  that  of  acting 
4is  a  state  agency  in  moulding  the  character  of  corporate  f ran- 
<!hises  of  a  particular  kind  and  so  subject  to  the  reserved 
power  to  alter  or  amend; 

(e)  A  franchise  of  the  foregoing  character,  so  far  as  it  re- 
lates to  the  subject  covered  by  ch.  362,  Laws  of  1905,  while 
not  superseded  thereby  is  controlled  by  the  language  thereof 
requiring  all  charges  for  service  dealt  with  by  the  act  "to  be 
reasonable  and  just"  and  prohibiting  "every  unjust  and  un- 
reasonable charge  for  such  service"  and  declaring  every  such 
•charge  "unlawful," — to  the  extent  that  a  condition  of  such  a 
franchise  limiting  the  rate  of  service  from  the  grantee  to  a 
neighboring  city  is  subject  to  the  determination  of  the  rail- 
road commission,  under  the  act  of  1905,  as  to  its  reasonable- 
ness. 
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In  reaching  those  conclusions  numerous  citations  of  au- 
thorities were  given  with  quotations  therefrom.  In  the  ag-* 
gregate  they  cover  a  wide  diversity  of  statutory  conditions; 
some  of  a  police  nature,  some  appertaining  to  a  much  broader 
power,  and  some,  perhaps,  of  a  police  and  revenue  character 
as  well.  Perhaps  it  may  appear  that  some  extreme  views  are 
expressed  in  some  of  the  authorities,  which  upon  considera- 
tion we  might  not  wish  incorporated  into  our  system.  Cer- 
tainly not  in  so  far  as  they  run  counter,  if  at  all,  to  the  de- 
cisions of  this  court  that  power  to  a  municipality  to  impose 
burdens  on  occupations  other  than  such  as  appertain  to  police 
powers,  or  engraft  such  burdens  upon  franchises  granted  by" 
municipalities  acting  as  state  agencies,  must  be  found  clearly 
expressed  in  the  written  law. 

The  citations  and  authorities  referred  to  n^irror  the  gen- 
eral trend  of  decisions  and  logic  in  support  thereof  respecting^ 
interferences  by  municipalities  with  public  utility  corpora- 
tions under  a  variety  of  conditions,  somewhat  similar  to  the 
one  then  in  hand,  vnthout  comjnitting  this  court  to  all  such 
decisions  or  such  logic. 

In  the  Manitowoc  Case  the  power  challenged  was  found 
very  satisfactorily  expressed  in  the  statutes.  The  word& 
"upon  such  terms,"  in  connection  with  the  words  "subject  to 
such  rules  and  regulations"  and  the  additional  words  "and- 
the  payment  of  such  license  fees  as  the  common  council  or 
board  may  prescribe,"  were  thought,  by  necessary  inference 
if  not  in  the  letter,  to  confer  power  of  a  broad  character, — 
clearly  beyond  mere  police  authority.  The  first  group  of 
words,  standing  alone,  might  be  held  referable  to  police  au- 
thority from  one  viewpoint,  but  from  another  much  more 
clearly  referable  to  a  broader  power,  or  perhaps  to  both  fields 
of  authority.  But  the  second  group  refers  distinctively  to^ 
police  authority,  rather  negativing  the  idea  that  the  first 
group  was  used  in  that  field.  For  the  same  reason,  as  well 
as  by  the  letter,  it  would  seem  that  the  last  group  refers  quite- 
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plainly  to  other  than  police  power.  There  are  further  rea- 
sons which  might  be  referred  to,  in  the  whole,  persuading  the 
court  to  the  conclusion  that,  in  the  use  of  the  words  ^'on  such 
terms^^  under  the  circumstances,  restrictions  on  rates  for 
service  between  the  city  and  points  beyond  might  well  have 
been  one  of  the  very  things  the  legislature  had  in  contempla- 
tion. No  such  plain  language,  or  any  language  in  fact,  con- 
ferring other  than  police  power  is  found  in  sec.  1780&  of  the 
statutes  without  extending  the  meaning  thereof  beyond  what 
it  seems  was  the  legislative  purpose. 

The  claim  that  it  was  beyond  legislative  power  to  super- 
sede a  contractual  arrangement  of  the  nature  of  the  one  in 
question,  because  of  constitutional  restrictions,  needs  but  a 
brief  notice. 

The  revenue  element  of  the  old  franchise,  as  before  indi- 
cated, was  inherent  in  it  and  so  inseparably  connected  with 
the  privilege  emanating  from  the  state  under  sec.  1780&  of 
the  statutes.  It  was  added  by  the  municipality,  acting  as  a 
state  agency.  The  entirety  was  a  state  grant  and  so  under 
legislative  control  like  any  other  corporate  state  franchise. 
If  in  that  situation  it  could  have  any  contractual  features, 
protected  from  impairment  by  constitutional  limitations,  the 
only  parties  thereto  were  the  state  and  the  respondent  They 
mutually  agreed  to  abrogate  the  franchise  and,  necessarily,  as 
we  shall  see,  the  incidents  attached  by  the  state  agency  were 
abrogated  likewise.  Such  mere  incidents  could  not  well  in- 
ferably survive  the  primary  thing. 

Whether  mere  contractual  features,  as  between  the  state  or 
any  instrumentality  used  by  it  in  conferring  special  privilege, 
and  its  grantee,  inhering  in  the  privilege  itself,  the  franchise 
not  being  corporate,  are  within  the  reserved  power  to  alter, 
amend,  or  repeal  under  sec.  1,  art  XI,  of  the  constitution, 
need  not  be  discussed  for  the  reason  stated.  What  the  plaint- 
iff did,  if  anything  of  a  contractual  nature,  since  it  apper- 
tained to  the  franchise  itself;  the  state  did.  iWhat  the  two 
Vol.  145  —  27 
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real  parties  to  the  transaction  mutually  did,  obviously,  they 
could  mutually  undo. 

Though  we  thus  leave  a  subject  treated  in  the  briefs  of 
counsel,  with  passing  notice,  it  is  not  to  be  taken  as  doubting 
the  state  of  the  law  on  the  question.  One  needs,  in  respect 
to  it,  to  distinguish  between  corporate  franchises;  in  the 
sense  of  the  right  to  corporate  existence,  and  corporate  fran- 
chises, as  the  term  is  often,  not  very  accurately  used ;  in  the 
sense  of,  a  privilege  owned  by  a  corporation  in  its  proprietary 
capacity ;  a  thing  granted  which  when  accepted  is  property, — 
may  be  acquired  or  parted  with  as  any  other  property  might, 
barring  special  legislative  restrictions.  State  ex  reh  Aft'y 
Gen.  V.  Portage  City  W.  Go.  107  Wis.  441,  83  K  W.  697 ; 
Linden  L.  Go.  v.  Milwaukee  E.  B.  &  L.  Go.  107  Wis.  493, 
514,  83  K  W.  851 ;  In  re  Souihem  Wis.  P.  Go.  140  Wis. 
245,  122  N".  W.  801.  The  distinction  has  not  always  been 
appreciated  as  witness  State  ex  reL  Atfy  Oen.  v.  Madison 
St.  B.  Go.  72  Wis.  612,  40  N*.  W.  487 ;  State  ex  rel.  Gream 
Gity  B.  Go.  v.  EilbeH,  72  Wis.  184,  39  N.  W.  326,  and  re- 
marks witb  reference  thereto  in  cases  cited  above  and  com- 
parison therewith  of  Ashland  v.  Wheeler,  88  Wis.  607,  60  N". 
W.  818,  and  the  language  of  and  precise  subject  dealt  with 
in  sec.  1,  art.  XI,  of  the  constitution. 

Counsel  cite  Superior  v.  Douglas  Go.  Tel.  Go.  141  Wis. 
363,  122  N.  W.  1023,  respecting  the  foregoing  matter;  but, 
if  it  were  not  for  the  mutuality  in  the  transaction  in  question, 
that  adjudication  would  not  have  any  bearing  on  the  present 
case.  There  the  contract  was  of  the  same  nature  as  an  ordi- 
nary agreement  inter  partes.  It  did  not  inhere  in  a  fran- 
chise, corporate  or  otherwise.  Moreover,  it  was  of  the 
species  of  private  contracts  expressly  exempted  from  disturb- 
ance by  sec  I797m^91,  Stats.  (Laws  of  1907,  ch.  499),  of 
the  public  utility  law. 

Counsel  for  appellant,  in  respect  to  the  subject  last  dis- 
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cussed^  seems  to  have  failed  to  appreciate  the  distinction, 
clearly  marked  out  by  the  circuit  judge  in  harmony  with  the 
decisions  of  this  court,  between  the  nature  and  scope  of  state 
agency  authority  in  granting  public  franchises  and  the 
granted  business  capacity  of  a  municipality  or  other  corpora- 
tion to  make  contracts  as  a  private  person  might,  within  the 
scope  of  the  municipal  power  to  contract.  The  distinction 
is  too  well  understood  to  warrant  enlarging  upon  it  at  this 
time. 

If  the  propositions  heretofore  discussed  were  eflSciently  an- 
swerable in  favor  of  appellant  there  would  still  remain  a 
question  striking  at  the  very  foundation  of  appellant's  claim, 
in  that  it  involves  whether  the  old  franchise  with  its  incidents 
did  not  cease  to  exist  before  commencement  of  the  period  for 
which  such  claim  is  made.  More  labor  seems  to  have  been 
put  on  this  branch  of  the  case  by  respondent's  counsel  than 
any  other.  It  is  considered  the  presentation,  under  the  cir- 
cumstances, merits  such  careful  consideration  as  if  the  mat- 
ter involved  were  necessarily  vital  to  the  appeal. 

This  is  the  question  at  this  point :  Is  the  indeterminate  per- 
mit, respondent  accepted  in  exchange  for  its  privilege  ref- 
erable to  sec.  1780&  of  the  statutes,  conditioned  by  appellant 
as  aforesaid, — ^burdened  like  the  former  privilege  with  the 
element  requiring  payment  to  the  municipality  of  two  per 
cont.  of  gross  earnings  '4n  addition  to  such  other  taxes  as  are 
provided  by  law  ?" 

It  is  not  likely  the  legislature  supposed  the  law  authoriz- 
ing such  exchanges  of  privileges  as  occurred  would,  or  could, 
be  regarded  ambiguous  respecting  the  scope  either  of  the 
thing  surrendered  or  that  given  back  as  an  equivalent  there- 
for. 

The  public  utility  law  has  been  on  the  statute  books  so  long 
that,  probably,  many  franchises  like  the  one  in  question  have 
been  given  back  to  the  state  for  so-called  indeterminate  per- 
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mits;  there  being  mutuality  of  thought  as  to  the  status  of 
such  permits  as  regards  the  complications  and  uncertainties 
of  the  previous  situation. 

The  confusion  created  during  the  years  preceding  the  pub- 
lic utility  law  of  1907  by  granting  franchises  in  several  dif- 
ferent ways, — some  directly  by  the  state,  some  by  cities  as 
state  agencies,  some  by  the  state  in  the  main  but  with  power 
to  the  various  municipalities  as  state  agencies  to  add  supple- 
mentary features,  fitting  particular  situations,  some  by  the 
state  without  regard  to  local  police  regulations,  and  some  like- 
wise having  such  regard,  either  expressly  or  by  necessary  im- 
plication, some  having  contractual  features  creating  doubt  in 
regard  to  their  constitutional  status,  and  some  having  such 
features  but  without  doubtful  character,  many  of  such  mat- 
ters being,  in  the  ultimate,  more  or  less  detrimental  to  con- 
sumers, whether  public  or  private,  and  proprietors  as  welL — 
in  the  whole,  created  a  perplexing  situation  in  respect  to  har- 
monious administration.  The  legislature  sought  to  deal  ef- 
ficiently with  this  mixed  situation,  the  growth  of  years,  by 
•  taking  over  existing  franchises  with  the  consent  of  owners, 
compensating  them  for  co-operating  to  that  end  by  conferring 
in  each  case  of  surrender  a  new  franchise  to  do  the  things 
privileged  under  the  old  one  with  conditions  referable  only  to 
the  law  itself,  and  so  providing  that  subsequent  original  fran- 
chises conferred  in  whole  or  in  part  through  state  agencies 
would  be  likewise  referable.  The  trafiic  thus  sanctioned  and 
invited  as  to  existing  franchises  has  been  considerable  and, 
as  said  before,  with  definite  mutual  ideas  as  to  the  status  re- 
sulting from  the  exchange.  The  property  interests  involved 
have  doubtless  been  very  great,  the  number  of  persons  directly 
and  indirectly  interested  large,  and  the  transactions  numerous 
as  well.  Obviously  any  construction  of  the  law  running 
counter  to  the  general  view  entertained  in  such  transactions 
should  be  avoided  if  practicable. 

If  we  concede,  for  the  case,  that,  in  a  reasonable  view,  the 
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public  utility  law  is  ambiguous,  looking  only  at  its  words,  we 
cannot  well  so  say  in  the  light  of  the  situation  the  legislature 
dealt  with,  as  indicated,  and  the  new  condition  which  was 
evidently  desired.  It  is  evident  the  aim  was  to  displace  ex- 
isting public  utility  franchises  of  the  nature  of  those  men- 
tioned in  the  act,  so  far  as  that  could  justly  be  accomplished, 
by  new  direct  grants  from  the  state  of  a  uniform  character, 
free  from  the  peculiarities  of  old  franchises,  prejudicial  to 
the  dominant  end  in  view ;  the  best  service  practicable  at  rea- 
sonable cost  to  consumers  in  all  cases  and  as  near  a  uniform 
rate  for  service  as  varying  circumstances  and  conditions 
would  permit;  a  condition  as  near  the  ideal  probably  as  could 
be  attained. 

It  is  useless  to  extend  this  opinion  further  for  the  purpose 
of  picturing  the  situation  dealt  with  by  the  legislature.  The 
magnitude  of  the  task  was  great.  Few,  if  any,  greater  have 
been  dealt  with  in  our  legislative  history.  The  result  stands 
significant  as  a  monument  to  legislative  wisdom.  That  such 
a  complicated  situation  has  been  met  by  written  law  in  such 
a  way  as  to  avoid  successful  attack  up  to  this  time  on  the  va- 
lidity of  the  law  or  any  part  of  it,  and  avoid  attack  at  all 
either  upon  the  law  or  its  administration,  except  in  a  very 
few  instances,  and  secure  optional  submission  by  many  own- 
ers of  old  franchises  to  a  displacement  of  their  privileges, — 
is  quite  a  marvel ;  reflecting  credit  upon  the  lawmaking  power 
and  the  body  charged  with  the  onerous  duty  of  administer- 
ing the  statute,  and  challenging  judicial  attention  to  the  im- 
portance of  not,  by  construction,  reading  out  of  the  enact- 
ment any  meaning  not  clearly  found  there, — even  to  avoid  a 
seemingly  imlooked  for  disturbing  consequence  in  a  particu- 
lar instance  now  and  then, — ^which  would  tend  to  defeat  the 
object  of  the  law.  The  words  of  the  enactment,  dealing  as 
it  does  with  vast  private  and  public  interests,  should,  if  prac- 
ticable, be  given  a  meaning  so  definite  and  comprehensive  as 
to  prevent  any  attempt  to  restrict  it  or  extend  it,  so  as  to  con- 
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tinue  or  renew  or  promote  the  detrimental  consequences  it 
was  aimed  to  abolish  and  prevent 

In  view  of  the  foregoing  let  us  turn  to  these  words  in 
sec.  I797inr— 77  (Laws  of  1907,  cL  499)  of  the  public  utility 
law; 

"Any  public  utility,  being  at  the  time  a  corporation  duly 
organized  imder  the  laws  of  the  state  of  Wisconsin,  operating 
under  an  existing  license,  permit  or  franchise  shall,  upon  fil- 
ing at  any  time  prior  to  the  expiration  of  such  license,  permit 
or  franchise  and  prior  to  July  1,  1908,  with  the  clerk  of  the 
municipality  which  granted  such  franchise  and  with  the  com- 
mission, a  written  declaration  legally  executed  that  it  sur- 
renders such  license,  permit  or  franchise,  receive  by  opera- 
tion of  law  in  lieu  thereof,  an  indeterminate  permit  as  pro- 
vided in  this  act ;  and  such  public  utility  shall  hold  such  per- 
mit under  all  the  terms,  conditions  and  limitations  of  this 
act.  The  filing  of  such  declaration  shall  be  deemed  a  waiver 
by  such  public  utility  of  the  right  to  insist  upon  the  fulfil- 
ment of  any  contract  theretofore  entered  into  relating  to  any 
rate,  charge  or  service  regulated  by  this  act." 

Does  not  that  language  tell,  without  judicial  aid,  its  own 
plain  story,  contemplating  as  to  old  franchises,  in  their  en- 
tireties, a  complete  severance  of  all  relations  between  sov- 
ereign authority, — ^whether  exercised  directly  or  through  mu- 
nicipal agencies, — ^and  the  owners  of  the  franchises,  by  an 
optional  exchange  of  old  ones  for  new  ones,  equivalent  as  to 
the  privilege  element,  denominated  indeterminate  permits. 
There  is  no  suggestion  in  the  statutes  of  coercion,  no  hint  of  a 
purpose  to  take  away  from  franchise  owners  anything  other 
than  by  their  consent;  exchanging  in  each  case  a  privilege 
with  new  incidents  for  an  old  one  with  its  incidents;  a  com- 
plete change  from  an  existing  to  a  new  condition. 

The  idea  that  in  case  of  an  exchange  imder  the  statute  any 
incident  of  the  former  privilege  inherent  in  and  forming  a 
part  of  it  in  the  nature  of  mutual  obligations  between  the 
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parties  by  reason  of  contractual  features  or  otherwise,- 
cept  as  to  mere  police  regulations,  not  of  course  inconsistent 
with  the  act,  surviving  the  change, — ^was  not  left  readable  out 
of  the  legislative  scheme  by  judicial  construction.  Ex  irir 
dustria  the  legislature  said,  "the  filing  of  such  declaration 
shall  be  deemed  a  waiver  by  such  public  utility  of  the  right 
to  insist  upon  fulfilment  of  any  contract  theretofore  entered 
into  relating  to  any  charge  or  service  regulated  by  this  act." 
AU  such  matters  were  henceforth  to  be  referable  to  the  pub- 
lic utility  law  under  the  supervision  of  the  state  commission. 
Such  statute  was  made  unmistakably  exclusive  as  to  every- 
thing aflFecting  the  service,  its  character,  and  charges  therefor 
to  consumers,  whether  public  or  private.  The  extinguish- 
ment of  the  obligatory  features  of  the  old  franchise  as  to  one 
side  by  necessary  inference  operated  to  extinguish  such  feat- 
ures as  to  the  other.  Such  must  have  been  the  legislative 
purpose. 

The  old  franchise  in  question,  like  such  franchises  in  gen- 
eral, contained  many  provisions  relating  to  rates,  charges, 
and  service,  and  in  close  significant  connection  therewith  and 
having,  doubtless,  a  material  bearing  thereon,  the  obligation 
to  pay  the  municipality  the  stipulated  two  per  cent,  on  gross 
earnings.  The  tax,  so  called,  could  not  come  otherwise  than 
from  consumers  and,  therefore,  to  that  extent  enhance  the 
cost  of  service  to  them.  That  burden  had  in  the  old  grant, 
necessarily,  compensatory  features  aflFecting  rates.  In  the 
very  nature  of  things  the  different  features  were  not  justly 
separable  as  they  are  not  in  case  of  franchises  in  general. 
So  they  were  dealt  with  by  the  legislature  as  entireties,  and 
the  declaration  as  to  the  eflFect  of  the  surrender  of  an  old  fran- 
chise was  doubtless  made  to  render  that  feature  of  the  ex- 
change from  the  old  to  the  new  condition  unmistakable. 
Other  provisions  were  added  to  the  law  in  harmony  there- 
with as  we  shall  see. 
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The  ultimate  end  aimed  at  is  clearly  indicated  in  sec. 
1797fn« — 3  in  these  words : 

'TEvery  public  utility  is  required  to  furnish  reasonably  ade- 
quate service  and  facilities.  The  charge  made  by  any  public 
utility  for  any  heat^  light,  water  or  power  produced,  trans- 
mitted, delivered  or  furnished,  .  .  .  shall  be  reasonable  and 
just,  and  every  unjust  or  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  unlawful'* 

The-  scope  of  the  new  species  of  franchises,  whether  crer 
ated  by  automatic  operation  of  sec  1797m — 77,  or  otherwise 
by  direct  or  indirect  state  grant,  or  both,  was  clearly  defined 
by  sec.  i797m — 1,  subd.  5,  in  this  language : 

"The  term  'indeterminate  permit*  .  .  .  shall  mean  •  •  • 
power,  right  or  privilege  to  own,  operate,  manage  or  control 
any  plant  or  equipment  or  any  part  of  a  plant  or  equipment 
within  this  state  for  the  production,  transmission,  delivery  or 
furnishing  of  heat,  light,  water  or  power,  either  directly  or 
indirectly,  to  or  for  the  public" 

The  means  for  bringing  all  existing  franchises  of  the  na- 
ture referred  to  under  the  uniform  system  was  clearly  pre- 
scribed in  sec  1797m. — 77,  as  before  indicated,  and  the  exact 
nature  of  the  rights  given  for  old  franchises  was  defined  by 
the  words  "shall  .  •  .  receive  by  operation  of  law  in  lieu 
thereof,  an  indeterminate  permit  .  .  .  ;  and  such  public 
utility  shall  hold  such  permit  imder  all  tJie  term^,  conditions 
and  limitations  of  this  act.'* 

Note  the  language ;  by  necessary  inference  negativing  the 
idea  that  the  legislature  contemplated  the  so-called  indeter- 
minate permit  would  be  subject  to  any  condition  or  limita- 
tion such  as  the  two  per  cent,  feature  in  question  or  any  other 
of  surrendered  grants.  No  limitation  or  condition  was  in 
legislative  contemplation,  except  those  "of  this  act,"  and  ex- 
cept, manifestly,  the  scope  of  the  privilege  itself,  and  ordi- 
nary police  regulations.  Such  privilege,  it  was  thought,  ob- 
viously, would  be  measured  by  the  general  purpose  of  the  sur- 
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rendered  f  raneliise.  That  seems  plain  because  the  idea  was^ 
the  exchange  of  a  privilege  held  upon  specified  conditions 
and  limitations  named  therein  or  attached  thereto  for  a  new 
one  of  equal  dignity  subject  only  to  "the  terms,  conditions 
aud  limitations  of  this  act" 

So  the  thing  existing  after  consummation  of  an  exchange 
upon  which  respondent's  business  was  dependable,  was  the 
new  privily,  emanating  directly  from  the  state,  denomi- 
nated an  "indeterminate  permit;"  a  permit  to  do  the  things 
theretofore  licensed  directly  by  the  state  and  through  the  mu- 
nicipality as  a  state  agency,  but  now  unconditionally,  except 
as  specified  in  the  public  utility  law.  That  it  seems  was  the 
view  of  the  administrative  board  in  advising  the  public  under 
date  of  June  11,  1908,  that  a  permit  obtained  through  opera- 
tion of  the  public  utility  law  is  as  broad  as  the  franchise  sur^ 
rendered.  Eeport  of  R.  R.  Comm.  1908,  p.  488.  The  idea 
suggested  is  that  the  new  thing,  as  to  the  activities  privileged, 
is  like  the  old  one  and  referable  thereto,  as  to  the  scope  of  the 
privilege,  and  referable  to  the  statutes  as  to  conditions  and 
limitations,  thus  cutting  off  all  previous  interferences  incon- 
sistent with  such  statute.  Other  administrative  suggestions 
of  the  commission  convey  the  same  idea  in  letter  or  spirit. 

The  foregoing  is  evidenced  by  the  character  of  the  order  of 
the  commission  considered  by  this  court  in  Superior  v.  Doug- 
las Co.  Tel  Co.  141  Wis.  363,  122  K  W.  1023,  treating  a 
contract  between  a  public  utility  corporation  and  the  munici- 
pality as  superseded  by  the  statute.  The  decision  by  the 
commission  was  overruled  but  upon  the  ground,  among  oth- 
ers, that  the  arrangement  between  the  corporation  and  the 
city  was  no  part  of  the  franchise ;  that  it  was  like  an  ordi- 
nary contract  which  the  city  and  the  corporation  had  power 
to  make  in  their  business  capacities. 

Inferentially  the  court  held  that,  except  for  the  fact  that 
the  transaction — which  was  especially  burdensome  to  the  cor^ 
poration — ^was  not  one  inhering  in  the  public  franchise  itself 
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and  was  of  a  class  especially  excepted  in  the  public  utility 
law, — ^the  commission's  view  of  such  law  was  right 

The  logic  of  the  decision  in  State  ex  rel.  Kenosha  0.  &  E. 
Co.  V.  Kenosha  E.  B.  Co.,  ante,  p.  337,  129  N.  W.  600, 
wherein  the  scope  of  the  creation  called  an  "indeterminate 
permit"  and  the  purpose  of  the  law  in  question  was  stated,  is 
in  harmony  with  the  foregoing. 

Any  other  meaning  of  the  statute  than  indicated,  it  seems, 
would  be  contrary  to  its  letter  and  spirit.  The  idea  that  the 
voluntary  surrender  of  a  franchise,  containing  burdensome 
conditions  and  involving  complications  prejudicial  to  attain- 
ment of  the  object  of  the  invitation  to  franchise  owners  to 
make  the  exchange  and  their  object  in  accepting  the  invita- 
tion,— still  leaves  such  perplexities  with  efficient  vitality  at- 
taching thereto  and  making  them  a  part  of  the  new  privilege 
given  for  the  old  one,  is  so  apparently  out  of  harmony  with 
the  legislative  scheme  that  unmistakable  language  to  that  ef- 
fect would  be  required  to  warrant  convicting  the  legislature 
of  so  intending.  We  find  no  such  language,  as  we  have  seen, 
while,  on  the  contrary,  we  find  quite  plain  language  and  the 
whole  spirit  of  the  legislative  plan  negativing  that  idea. 
Doubtless,  we  reiterate,  it  was  thought  that  sound  policy  re- 
quired old  franchises  with  their  multiplicity  of  differences 
to  be  brought  under  one  system-  so  that  the  things  formerly 
privileged  might  continue  to  be  so  but  solely  under  conditions 
and  limitations  referable  to  a  single  standard,  to  wit :  the  pub- 
lic utility  law,  with  its  administrative  board  to  dominate  the 
situation  as  between  the  owners  of  privileges  and  the  public, 
to  the  end  that  each  might  be  coerced,  if  need  be,  to  deal 
justly  with  the  other,  accomplishing  an  era  of  fair  exchange 
of  equivalents  involving  service  being  furnished  customers  of 
the  best  character  and  at  the  lowest  price  practicable  and 
without  discrimination,  and  rendition  therefor  of  such  just 
and  reasonable  compensation  as  under  the  circumstances  of 
each  situation  would  enable  performance  of  the  mutual  obli- 
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gations  practicable.  To  that  end  the  idea  evidently  was,  aa 
indicated,  to  so  disestablish  existing  conditions  ajs  to  remove 
all  special  rates^  favoritisms,  and  burdens  interfering  with 
each  customer,  on  an  even  plane  with  any  other  under  like 
conditions,  obtaining  service  on  the  basis  of  reasonable  cost 
plus  reasonable  profit  on  account  of  investment,  and  unen- 
hanced  by  anything  out  of  the  ordinary  in  the  nature  of  spe- 
cial features  in  old  grants  such  as  the  one  in  question  and,  as 
said  before, — referable  only  to  the  conditions  and  limitations 
of  the  public  utility  law. 

To  round  out  the  plan  aforesaid,  it  seems,  making  a  com- 
plete system,  encompassing  future  as  well  as  existing  condi- 
tions, old  franchises  were  dealt  with  in  one  group  giving  them 
competency  for  exchange  for  new  ones  to  be  held  subject  to 
"the  terms,  conditions  and  limitations  of  this  act,"  and  oth- 
ers were  dealt  with  in  a  second  group,  by  providing  in 
sec.  1797m — 76,  that  every  future  grant  "shall  have  the  ef- 
fect of  an  indeterminate  permit  subject  to  the  provisions  of 
this  act;"  power  was  given  to  municipalities,  in  general,  in 
sec  1797m — 87,  "to  determine  by  contract,  ordinance  or 
otherwise  the  quality  and  character  of  each  kind  of  product 
or  service  to  be  furnished  or  rendered  by  any  public  utility 
furnishing  any  product  or  service  within  said  municipality 
and  all  other  terms  and  conditions  not  inconsistent  with  this 
act,  upon  which  such  public  utility  may  be  permitted  to  oc- 
cupy the  streets  or  other  public  property  within  such  mu- 
nicipality," subject  to  condemnation  in  whole  or  in  part  as 
void  in  case  of  the  administrative  board  determining  in  due 
course  "the  contract^  ordinance  or  other  determination"  to  be 
unreasonable. 

Thus  all  the  features  of  the  law  having  to  do  with  uni- 
formity to  effect  the  purposes  mentioned  in  sec.  1797m — 8 
were  made  to  characterize  future  original  grants  in  sec 
1797m^ — 76  by  the  words  "subject  to  the  provisions  of  this 
act"  and  to  characterize  all  franchises  given  in  exchange  for 
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old  ones  by  the  words  of  sec.  1797m — ^77  "shall  hold  sudi 
permit  under  all  the  terms^  conditions  and  limitations  of  this 
act''  All  were  given  the  name  "indeterminate  permit^"  the 
.scope  being  defined  by  sec  1797ni> — 1^  subd.  5,  having  re- 
gardy  as  stated^  as  to  franchises  exchanged  for  existing  privi- 
legeS;  to  the  scope  of  the  latter  privilege  in  each  case  and 
such  features  were  likewise  made  to  characterize  future  ar- 
rangements between  franchise  owners  and  municipalities  by 
the  words  of  limitation  in  sec.  I797ii* — 86  "not  inconsistent 
with  this  act"  All  are  grouped  around  the  one  dominant 
purpose  declared  in  sec.  1797m — 3  to  be  effectuated,  making 
a  harmonious  scheme  to  that  end;  harmony  in  letter  and 
spirit  pervading  the  whole  enactment 

The  foregoing  analysis  of  the  public  utility  law  seems  to 
demonstrate  that  retention  of  the  special  feature  of  the  sur- 
rendered franchise  in  question  as  a  feature  of  the  new  one, 
differentiating  it  from  indeterminate  permits  in  general,  af- 
fording appellant^  really  at  the  expense  of  consumers,  the 
benefit  of  two  per  cent  of  respondent's  gross  earnings,  is 
plainly  inconsistent  with  "the  terms,  conditions  and  limita- 
tions" of  the  public  utility  law  which,  as  we  have  seen,  it  is 
declared  over  and  over  again  therein  shall  characterize  every 
indeterminate  permit  whether  an  original  grant  or  a  privi- 
lege given  for  an  old  franchise. 

It  follows  that  the  order  overruling  the  demurrer  to  the 
defense  must  be  affirmed  and  the  one  overruling  the  demurrer 
to  the  counterclaim  affirmed  as  welL 

By  the  Court. — So  ordered. 

Bajbut^s,  J.  (dissenting).  Sec  1863,  Stats.  (Supp.  1906: 
Laws  of  1901,  ch.  426),  empowers  street  and  interurban  rail- 
road companies  to  run  cars  in  the  streets  "with  the  consent  of 
the  common  council."  Such  consent  "shall  be  given  by  ordi- 
nance, and  upon  such  terms  and  subject  to  such  rules  and 
regulations  and  the  payment  of  such  license  fees  as  the  com- 
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mon  council  .  .  •  may  prescribe."  In  the  case  of  Manito- 
woc V.  Mamtowoc  &  N.  T.  Co.,  ante,  p.  13,  129  N.  W.  925, 
the  decisions  of  various  courts  involving  statutes  substan- 
tially like  that  quoted  were  reviewed,  and  the  conclusion  was 
reached  that  under  such  a  provision  the  city  might  impose 
upon  a  public  utility,  as  a  condition  upon  which  its  streets 
might  be  used,  any  terms  that  were  not  in  themselves  unlaw- 
ful. Sec-  17806,  Stats.  (1898),  being  the  statute  here  in- 
volved, provides  that  an  electric  light  corporation  may  use 
the  streets  of  a  city  '^with  the  consent  of  and  in  the  manner 
agreed  upon  with  the  authorities  of"  the  city. 

I  fail  to  see  where  there  is  any  material  difference  between 
the  provisions  of  those  two  statutes  and  why  they  are  not  in 
pari  maieria  so  that  one  should  receive  the  same  construction 
as  the  other  upon  the  question  under  consideration.  The  ex- 
action in  the  ease  before  us  was  denominated  a  tax  in  the  or^ 
dinance,  but  in  reality  the  transaction  amoimted  to  an  agree- 
ment upon  the  part  of  the  defendant  to  pay  the  amount  stated 
for  the  privilege  of  using  the  streets  of  the  city.  There  was 
no  law  prohibiting  the  city  from  entering  into  such  an  agree- 
ment, and  I  think  the  city  had  a  perfect  right  to  make  it,  and 
the  defendant  likewise  was  of  the  same  opinion  else  it  would 
not  have  paid  the  tax  for  a  long  series  of  years.  It  seems  to 
me  to  be  a  mistake  to  say  that  the  provision  quoted  from 
sec.  17806  confers  only  the  police  power  of  regulation  on 
cities.  Cities  under  the  general  police  powers  conferred  on 
them  had  this  power  irrespective  of  such  provision.  State 
ex  rel  Wis.  Tel.  Co.  v.  Sheboygan,  111  Wis.  23,  86  N.  W. 
657;  Wis.  Tel  Co.  v.  Milwaukee,  126  Wis.  1,  104  N.  W. 
1009 ;  State  ex  rel.  Smyths  v.  Milwaukee  Ind.  Tel.  Co.  133 
Wis.  588,  114  N.  W.  108,  315.  Under  the  grant  of  general 
police  power  a  city  could  not  prohibit  a  public  utility  operat- 
ing under  a  franchise  from  the  state  from  using  its  streets. 
It  could  only  regulate  such  use.  State  ex  rel.  Wis.  Tel.  Co.  v. 
Sliehoygan,  supra.     Does  any  one  doubt  that  under  sec.  17806 
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the  right  to  use  the  public  streets  might  be  denied  to  a  light- 
ing company  organized  in  the  manner  provided  in  that  sec- 
tion ?  Wherein  is  the  difference  between  the  expression  "with 
the  consent  of  .  .  .  and  upon  such  terms"  as  may  be  pre- 
scribed, in  the  one  statute,  and  the  phrase  '*with  the  consent 
of  and  in  the  manner  agreed  upon,"  in  the  other  ?  In  either 
case  the  city  may  refuse  its  consent ;  in  either  case  there  must 
be  an  agreement  between  the  parties ;  and  in  either  case,  as  I 
view  it,  they  may  agree  upon  any  terms  that  are  not  in  them- 
selves  unlawful. 

It  seems  to  me  we  are  in  effect  though  not  in  words  over- 
•  ruling  the  Manitowoc  Traction  Company  Case  almost  before 
it  has  had  time  to  get  to  the  printer.  So  I  feel  impelled  to 
dissent  from  the  view  of  the  court  herein  that  this  ordinance 
was  invalid  in  its  inception  in  so  far  as  it  required  the  de- 
fendant to  contrihute  two  per  cent,  of  its  gross  income  to  the 
<;ity.  I  also  disagree  with  the  other  proposition  decided  in 
the  case. 

The  indeterminate  permit  provided  for  by  ch.  499,  Laws 
of  1907,  is  nothing  more  nor  less  than  a  franchise.  That 
law  confers  no  franchise  upon  public  utilities.  Prior  to  its 
passage  franchises  were  granted  to  some  public  utilities  di- 
rectly by  the  state  by  virtue  of  certain  statutes,  the  statutes 
defining  the  nature  and  extent  of  the  right  conferred.  Since 
the  passage  of  the  law,  franchises,  now  called  "indeterminate 
permits,"  are  conferred  under  these  identical  statutes. 
Prior  to  the  passage  of  the  law  certain  other  franchises  were 
conferred  by  local  municipalities  acting  under  delegated 
power  from  the  state.  Since  its  passage  indeterminate  per- 
mits are  granted  by  these  local  municipalities  under  this 
same  delegated  power.  The  former  statutes  under  which 
franchises  were  granted  have  been  amended  in  some  particu- 
lars by  the  public  utilities  law.  Formerly  a  time  limit  was 
usually  fixed.  Now  franchises  are  perpetual,  subject  as  be- 
fore to  the  legislative  right  of  repeaL     All  corporations  ac- 
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<»pting  indeterminate  permits  by  so  doing  agree  to  sell  the 
utilities  which  they  own  in  the  manner  provided  by  the  1907 
law.  Before  its  enactment  they  were  not  compelled  to  do  so. 
Where  a  public  utility  is  acting  under  an  indeterminate  per- 
mit the  local  municipality  cannot  grant  a  permit  to  another 
<5orporation  to  engage  in  the  same  line  of  business,  unless  a 
<5ertificate  is  obtained  from  the  railroad  commission  stating 
that  the  public  convenience  and  necessity  demand  that  the 
second  utility  be  authorized  to  go  into  competition  with  the 
•older  corporation.  These  in  the  main  are  the  modifications 
of  existing  laws  in  relation  to  the  granting  of  franchises  that 
were  made  by  the  public  utilities  law.  We  must  still  go  to 
the  statutes  in  existence  when  that  law  was  passed  to  ascer- 
tain the  scope  and  extent  of  the  powers  conferred  on  corpora- 
tions receiving  an  indeterminate  permit  since  ch.  499,  Laws 
of  1907,  became  effective,  if  the  permit  comes  directly  from 
the  state.  If  it  comes  from  a  local  municipality  we  must 
examine  the  statute  delegating  the  power  to  such  munici- 
pality to  grant  the  particular  franchise  and  to  the  ordinance 
passed  by  virtue  of  the  statute,  in  order  to  arrive  at  the  scope 
-of  the  powers  conferred. 

Except  as  the  power  of  a  city  to  impose  terms  as  a  condi- 
tion of  granting  the  right  to  use  its  streets  is  expressly  or  by 
reasonable  implication  taken  away  by  the  1907  law,  it  exists 
to  the  same  extent  that  it  did  before.  There  is  no  express 
provision  in  the  law  abrogating  such  power,  and  I  am  unable 
"to  see  where  there  is  any  repeal  of  these  former  statutory  pro- 
visions by  implication.  There  are  some  obvious  advantages 
in  placing  the  construction  on  the  public  utilities  law  that  has 
been  placed  thereon  in  the  majority  opinion  of  the  court,  but 
this  does  not  argue  that  the  legislative  intent  has  been  ex- 
pressed in  that  opinion.  Laws  are  frequently  the  result  of 
<x>mpromise8  between  conflicting  interests.  It  is  a  matter  of 
history  that  the  public  utilities  law  as  originally  drafted  was 
■opposed  by  many  of  the  cities  in  the  state  because  it  would 
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take  awaj  from  them  the  right  to  determine  questions  that 
were  assumed  to  be  of  local  interest  only.  It  was  in  response 
to  this  opposition  that  sea  1797m — 87,  Stats.  (Laws  of  1907^ 
ch.  499))  was  incorporated  in  the  law,  which  section  reads- 
as  follows : 

"Every  municipal  council  shall  have  power:  (1)  To  de- 
termine by  contract,  ordinance  or  otherwise  the  quality  and 
character  of  each  kind  of  product  or  service  to  be  furnished  or 
rendered  by  any  public  utility  furnishing  any  product  of  [or] 
service  within  said  municipality  and  all  other  terms  and  con- 
ditions not  inconsistent  with  this  act  upon  which  such  public 
utility  may  be  permitted  to  occupy  the  streets,  highways  or 
other  public  property  within  such  municipality,  and  such 
contract,  ordinance  or  other  determination  of  such  munici- 
pality shall  be  in  force  and  prima  facie  reasonable." 

Here  we  have  an  express  declaration  that  cities  may  pre- 
scribe the  terms  and  conditions  under  which  a  public  utility 
may  be  permitted  to  use  its  streets,  provided  such  terms  are 
not  inconsistent  with  said  ch.  499.  I  fail  to  see  where  there 
is  a  single  requirement  of  the  public  utilities  law  that  might 
not  be  carried  out  to  its  full,  extent  if  we  were  to  hold  the  pro- 
visions of  Ite  defendant's  franchise  valid  and  binding  in  re- 
gard to  the  payment  of  the  money  involved.  No  provision 
of  Itat  law  is  pointed  out  that  would  conflict  with  this  pro- 
vision of  the  ordinance.  There  is  no  satisfactory  reason  why 
cities  may  still  grant  rights  and  privileges  under  statutes  ex- 
isting when  the  public  utilities  law  was  passed,  but  must  not 
couple  these  rights  and  privileges  with  conditions  which  they 
are  empowered  to  impose  by  these  same  statutes. 

Considerable  stress  is  laid  on  sec  1797m — 77  of  the  law^ 
which  relates  to  the  surrender  of  its  franchise  by  an  existing 
corporation.  It  is  very  apparent  that  the  legislature  did  not 
intend  to  differentiate  between  an  existing  corporation  elect- 
ing to  come  under  the  law  and  a  new  corporation  organized 
after  its  passage.  Where  there  is  a  surrender  of  an  existing 
franchise  the  corporation  receives  in  lieu  thereof  an  inde- 
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terminate  permit  which  confers  all  the  rights  and  imposes  all 
the  obligations  that  were  conferred  or  imposed  by  the  fran- 
chise surrendered,  except  in  so  far  as  these  rights  and  lia- 
bilities are  modified  by  the  pnblic  utilities  law,  and  where 
such  law  makes  no  modification  of  the  obligations  imposed 
they  remain  in  full  force. 


Ebogeb,  Appellant,  vs.  Cumbbblatto  Fbtjit  Paokagb  Com- 

PAmr,  Eespondent 

February  4 — March  I4, 1911* 

Trial:  IHrecUon  of  verdict:  Review  on  appeal:  Master  and  servant: 
Dangerous  machinery:  Duty  to  guard:  Injury  to  servant:  Oon- 
trilmtory  negligence:  Questions  for  fury:  Incredi1>le  testimony. 

1.  Upon  a  motion  to  direct  a  verdict  the  trial  court  must  determine 

as  a  question  of  fact  whether  the  evidence  In  any  reasonable 
view  would  warrant  any  other  conclusion,  and  If  satisfied  that 
it  would  not  should  direct  the  verdict 

2.  In  directing  a  verdict  under  such  circumstances  there  is  no  in- 

vasion of  the  province  of  the  Jury. 

8*  The  trial  court's  decision  of  the  question  of  fact  arising  upon  a 
motion  to  direct  a  verdict  should  not  be  disturbed  on  appeal 
unless  clearly  wrong. 

4.  A  difference  of  opinion  among  the  Justices  of  the  appellate  court 
upon  the  question  of  fact  Involved  does  not  preclude  a  holding 
that  the  trial  court  was  right  in  directing  a  verdict 

6.  The  duty  to  fence  or  guard  dangerous  machinery  does  not  extend 
to  parts  thereof  so  located  that  in  order  to  reach  the  region  of 
danger  a  person  must  depart  from  any  way  which  he  could 
reasonably  be  expected  to  take. 

d.  In  an  action  for  personal  injury  to  a  servant,  his  positive  testi- 
mony that  he  did  not  know  there  was  danger  in  the  place  in 
which  he  put  his  hand  does  not  necessarily  make  the  question 
of  his  contributory  negligence  one  for  the  Jury,  where  the  cir- 
cumstances 80  clearly  overcome  such  testimony  ae  to  render  it 
not  in  reason  believablei 

Vol.  145—28 
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7.  Upon  evidence  Bhowlng,  aaiong  other  things,  that  plaintiff  was 
a  man  fifty  years  old  and  in  full  possession  of  his  faculties,  of 
ordinary  intelligence,  and  with  some  experience  in  operating 
dangerous  madbdnery  contaialng  reyolving  cylinders,  though 
none  with  respect  to  a  planing  machine;  that  without  instrue- 
tion  as  to  the  operation  of  the  machine  he  was  put  to  work  in 
defendant's  factory,  feeding  hoards  into  a  small  planer  having 
a  single  revolving  cylinder  armed  with  knives,  protected  in  front 
and  over  the  top  hut  open  at  the  back  to  permit  the  escape  of 
shavings;  that  after  working  about  five  hours  with  full  oppor- 
tunity to  observe,  tram  the  operation  of  the  pulleys  and  belts 
connected  with  the  machine,  the  noise  and  vibration  resulting 
from  its  operation,  and  the  stream  of  shavings  thrown  there- 
trom,  as  weD  as  its  efCect  on  the  boards,  that  a  powerful  cutting 
mechanism  was  revolving  within  a  very  narrow  zone,  although 
the  knives  were  in'Msible  when  running  at  full  speed,  he  at- 
tempted, unnecessarily,  to  brush  away  with  his  hand  the  shav- 
ings that  accumulated  on  a  metal  bar  Just  back  of  the  cylinder, 
and  was  injured  by  the  knives, — ^it  is  held  that  there  was  no  er- 
ror in  directing  *a  verdict  for  defendant  either  on  the  ground 
that  no  actionable  negligence  was  shown  or  on  the  ground  that 
plaintiff  was  conclusively  shown  to  have  been  guilty  of  con- 
tributory negligence,  although  he  testified  that  he  did  not  know 
that  knives  were  revolving  in  the  regi<m  where  he  placed  his 
hand. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Fbank  A.  Ross,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury.  Plaintiff  stated 
these  facts  as  a  ground  for  recovery : 

A  few  days  prior  to  April,  1910,  plaintiff  entered  the 
service  of  defendant  as  a  common  laborer  in  its  factory.  On 
that  day  he  was  put  to  work  at  a  planar.  His  duties  in  the 
main  were  to  stand  at  the  front  end  of  the  planer,  take  short 
boards  from  a  bolting  saw  near  by,  and  feed  them  into  the 
machine.  Such  machine  was  equipped  with  a  rapidly  re- 
volving arbor  to  which  there  were  two  knives  suitably  at- 
tached which  surfaced  boards  as  they  were  passed  under 
them.  The  knives  were  about  two  and  one-half  feet  long  set 
on  the  arbor^  that  being  located  crosswise  of  the  planer  frame 
far  enough  above  the  same  to  allow  the  boards  to  be  pushed 
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under  it  as  it  was  in  motion  and  about  four  feet  from  the 
front  of  the  table.  The  knives  and  arbor  formed  a  shaft 
about  two  inches  through.  iWhen  it  was  in  rapid  motion  the 
knives  were  not  visible  as  extending  outward  from  the  sur- 
face of  the  shaft  On  the  opposite  side  and  above  the  knife 
cylinder  it  was  entirely  unguarded.  When  the  cylinder  was 
in  motion  the  knives  were  not  observable  by  a  person  located 
as  plaintiff  was  in  the  performance  of  his  duties.  The  rap* 
idly  revolving  instrumentality  where  exposed,  was  entirely 
unguarded  or  fenced  and  so  located  as  to  be  dangerous  to  a 
person  required  to  feed  the  machine,  who  was  unacquainted 
with  its  mechanism  and  operation.  Plaintiff  was  ignorant 
in  that  regard.  "So  instruction  was  given  him  in  respect 
thereto.  He  did  not  know  how  the  planing  was  accomplished 
or  that  there  was  danger  of  personal  injury  attending  the 
brushing  away  by  hand  of  shavings  from  the  top  of  the  planer 
or  in  front  of  the  revolving  knives,  while  he  supposed  such 
brushing  was  proper.  It  was  practicable  to  have  guarded 
the  knives  so  as  to  prevent  the  operator's  hand  coming  in  con- 
tact therewith.  Plaintiff,  after  having  been  engaged  at  the 
work  about  two  hours,  in  the  exercise  of  ordinary  care  at- 
tempted with  his  right  hand  to  clear  away  sawdust  which 
had  accumulated  on  top  of  the  planer,  when  sudi  hand  came 
in  contact  with  the  knives  and  was  so  injured  that  it  had  to 
be  amputated  close  to  the  wrist.  By  reason  thereof  he  was 
damaged  in  loss  of  time,  expenses  for  medical  and  surgical 
attention,  pain,  and  permanent  disability  in  the  sum  of 
$20,000. 

Defendant  answered,  among  other  things,  putting  in  issue 
all  plaintiff's  charges  of  negligence,  denying  he  was  hired 
as  a  common  laborer,  alleging  that  when  plaintiff  sought  em- 
ployment he  represented  himself  to  be  competent  to  perform 
any  work  in  and  about  the  factory  which  might  be  assigned 
to  him,  alleging  that  in  fact  he  was  notified  he  would  be  re- 
quired to  operate  machines ;  that  he  chose  the  particular  work 
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on  the  day  in  question,  had  done  such  work  before  and  been 
doing  it  on  such  day  nearly  the  whole  of  the  time;  that  the 
knives  were  covered  over  the  top  for  the  protection  of  oper- 
ators, were  necessarily  exposed  on  the  back  side  to  permit  of 
escape  of  shavings  and  of  the  work  being  done  but  without 
presenting  any  danger  to  the  feeder  in  the  exercise  of  ordi- 
nary care.  The  injury  and  manner  in  which  it  was  pro- 
duced were  admitted,  but  it  was  pleaded  that  plaintiff  was  a 
man  of  mature  years,  knew  of  the  general  features  of  the 
planer;  that  it  was  dangerous  to  place  his  hand  in  the  vicinity 
of  the  knives,  and  that  he  was  injured  by  his  own  want  of  or- 
dinary care. 

The  evidence  was  to  this  effect:  Plaintiff  was  injured  as 
alleged.  He  was  about  fifty  years  old  and  had  lived  in  this 
country  nearly  thirty  years.  By  occupation  he  had  been, 
most  of  the  time,  a  farmer.  He  had  worked  considerably 
about  machinery  and  helped  operate  the  same  on  some  oc- 
casions although  he  had  not  had  any  experience  in  operating 
a  planer.  He  had  worked  with  threshing  machines,  observed 
the  motion  of  cylinders,  and  heard  the  noise  produced  by 
such  machines.  He  had  worked  with  a  bolting  saw  and 
knew  the  manner  in  which  rotary  motion,  such  as  was  neces- 
sary with  the  planer,  was  produced.  He  knew  that  such  at- 
tachments as  characterized  the  planer,  produced  such  mo- 
tion. The  knives  were  observable  by  casual  observation  when 
the  planer  was  not  in  operation.  He  had  been  near  it  on 
several  occasions  when  it  was  so  circumstanced  and  knew  the 
change  wrought  in  the  material  he  handled  by  passing  the 
same  through  the  machine.  He  had  observed  as  a  board  went 
through  that  shavings  were  taken  therefrom  and  thrown  with 
much  force  from  the  far  side  of  the  cylinder  location.  He 
was  aware  that  some  feature  in  the  narrow  zone  which  formed 
the  space  entirely  obscured  from  view  between  where  the  end 
of  a  board  disappeared  as  he  fed  the  planer  and  came  into 
view  on  the  other  side  exerted  much  power  in  respect  to  it, 
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causing  mucli  noise  and  trembling  of  the  planer  frame  and 
throwing  out  of  the  shavings.  While,  as  he  fed  the  machine 
he  could  not  obgerve  the  revolving  knives  he,  nevertheless, 
took  a  location  and  assumed  an  attitude  where  he  could  and 
did  put  his  mittened  right  hand  over  and  into  the  place  from 
which  he  observed  the  shavings  thrown  out  and  attempted  to 
brush  off  such  as  accumulated  on  the  pressure  bar,  extending 
out  a  little  way  from  the  revolving  cylinder,  and  just  near 
enough  on  Ite  back  side  to  escape  it.  He  knew  it  was  un- 
safe to  put  his  hand  into  a  rapidly  revolving  cylinder,  armed 
with  teeth  or  anything  of  that  nature.  He  knew — ^by  the 
noise  of  the  planer  when  in  motion  and  the  effect  upon  a 
board  fed  in,  the  throwing  of  the  shavings,  the  deposit  of 
shavings  on  the  planer  behind  the  knives  at  the  point  where 
he  attempted  to  brush  them  off,  the  similarity  of  the  sound 
to  that  of  a  threshing  machine  cylinder  and  other  circimi- 
stances— that  there  was  a  sharp  cutting  mechanism  within 
the  narrow  space  of  some  two  or  three  inches  between  where 
the  boards  he  fed  into  the  planer  came  in  contact  with  the 
revolving  shaft  and  the  point  of  emergence  on  the  back  side ; 
that  something  operated  on  top  of  sudi  boards  to  produce  the 
effect  which  was  in  evidence,  constantly,  when  the  machine 
was  in  operation.  He  knew  that  there  was  a  rotary  motion 
to  the  shaft  on  which  the  knives  were  placed  and  that  it  was 
very  rapid,  something  like  a  threshing  machine  cylinder. 
There  was  a  set  of  live  rolls  in  front  of  and  some  little  dis- 
tance from  the  knives.  From  the  top  of  the  cylinder  over 
and  down  in  front  about  to  Ite  point  to  where  the  boards  en- 
gaged the  knives,  there  was  what  was  called  the  chip  breaker. 
That  and  the  rolls  so  obscured  the  knives  that  a  person  stand- 
ing at  the  front  of  the  table  could  not  see  them,  but  standing 
a  little  on  either  side  they  were  observable  when  the  machine 
was  idle  and  the  revolving  body  was  observable  when  in  op- 
eration. Plaintiff  worked  about  the  planer  some  before  he 
was  injured.    He  carried  boards  thereto  from  the  bolting 
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Baw,  laying  them  conveniently  for  the  feeder.  He  had  been 
feeding  the  planer  for  about  five  hours  before  he  was  hurt. 
Before  he  took  the  work  the  machine  and  bolting  aaw  were 
placed  near  together  so  the  one  who  fed  the  former  could  take 
boards  from  the  latter.  Back  of  the  knives  there  was  a  metal 
strip,  two  or  three  inches  wide,  called  a  pressure  bar  under 
which  the  boards  ran  as  they  left  the  knives.  The  bar  sat 
down  on  Ihe  boards  and  the  knives  revolved  just  back  of  and 
came  a  little  above  it  On  this  bar  shavings  would  accumu- 
late to  some  extent.  They  could  be  left  there,  or  be  removed 
by  using  a  stick.  There  was  some  dispute  as  to  whether 
there  was  need  of  attending  to  this  feature.  The  evidence 
quite  satisfactorily  showed  there  was  none.  As  plaintiff 
stood  in  doing  his  work  at  the  front  of  the  table  some  four  or 
five  feet  from  the  knives,  he  operated  by  taking  a  board  at  a 
time  from  the  bolting  saw,  or  near  by  it,  laying  the  board  on 
the  table  and  pushing  it  forward  till  it  engaged  the  front 
rolls  by  which  it  was  carried  to  an  engagement  with  the  knives 
and  through  under  the  pressure  bar  to  an  engagement  with 
the  back  roll,  by  which  after  leaving  the  front  one  it  was  moved 
on  till  released  therefrom  when  it  was  removed  by  the  back 
tender.  Plaintiff  had  observed  shavings  and  dirt  accumu- 
late on  the  pressure  bar.  Several  times  he  had  reached  over 
and  brushed  off  the  shavings  with  his  mittened  right  hand.  In 
doing  so  he  put  his  hand  over  and  down  at  a  point  somewhat 
out  of  his  line  of  vision  and  close  to  the  knives.  No  one  had 
told  him  to  do  that.  He  had  not  seen  any  one  do  so.  He 
had  no  knowledge  as  to  whether  it  was  necessary  to  do  so  or 
not  He  observed  that  the  planer  did  its  work  right  along 
wlu  thor  the  shavings  were  brushed  from  the  pressure  bar  or 
left  to  remain  there.  In  making  the  movement  mentioned 
his  hand  invaded  the  cylinder  zone  and  was  destroyed.  He 
said  he  knew  there  was  something  between  where  the  boards 
went  in  and  where  they  came  out  which  did  the  work,  but 
did  not  know  it  was  revolving  knives;  that  he  had  never  ob- 
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served  them,  though  he  had,  as  he  put  in  a  boaid,  always  seen 
the  shavings  flj  with  force  from  the  baek  side  of  the  cylinder 
r^on  where  the  board  came  out;  that  he  did  not  know  it 
was  dangerous  to  do  what  he  did  and  that  no  one  had  ez* 
plained  the  matter  to  him  in  any  way;  that  he  saw  the  re- 
sult and  the  appliance  which  he  knew  produced  rotary  motion 
but  did  not  know  what  produced  the  shavings,  particularly 
ihat  it  was  the  cylinder  armed  with  the  involving  knives. 

At  the  close  of  the  evidence,  on  motion,  the  court  directed 
a  verdict  in  defendant's  favor.  Judgment  was  rendered  ac- 
cordingly. 

Victor  Lirdey,  attorney,  anl  Ludvig  Arctander,  of  counsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Coe  Bros,  and 
Briggs,  Thygeson,  Loomis  it  EverdU,  and  oral  argument  by 
A.  Q.  Briggs. 

Mabshaix,  J.  Prom  the  foregoing  it  will  be  seen  the  sit- 
uation, in  brief,  which  the  trial  court  had  to  face  on  the  mo- 
tion to  direct  a  verdict  was  this :  Appellant — at  the  zenith  of 
maturity  for  one  of  his  class,  a  man  of  some  experience  work- 
ing around  dangerous  machinery  and  of  ordinary  opportunity 
for  observation  respecting  the  same  and  of  ordinary  intelli- 
gence, in  the  full  possession  of  his  faculties,  but  without  ex- 
perience in  operating  the  particular  machine  or  having  had 
instructions  in  respect  thereto — ^was  put  to  work  feeding 
boards  into  an  ordinary  small  planer  of  ordinary  construc- 
tion. It  had  but  one  cutting  head  of  small  diameter,  armed 
with  two  knives,  observable  from  the  front  when  idle  and 
from  the  sides  when  in  operation  and  open  to  fair  view  from 
the  back.  Whether  viewed  from  any  point,  on  account  of 
rapidity  of  motion,  the  knives  were  so  invisible  even  to  the 
practiced  eye  as  not  to  be  appreciated.  The  cylinder  was  cov- 
ered over  the  top  and  down  in  front  to  about  wl^re  an  open- 
ing was  necessary  to  permit  of  boards  being  fed  in,  and 
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uncovered  at  the  back  to  permit  of  their  passing  and  the  shav- 
ings escaping.  For  the  purpose  of  removing  an  accumula* 
tion  of  the  latter  from  a  pressure  bar  placed  just  back  of  the 
cylinder,  with  the  upper  surface  below  the  top  thereof,  plaint- 
iff, from  a  position  at  the  side  and  towards  the  front  of  the 
machine,  with  his  mittened  right  hand,  reached  over  and 
into  the  zone  of  the  cylinder,  above  and  at  the  back  of  the 
pressure  bar,  and  was  injured.  Under  such  circumstances, 
can  it  reasonably  be  said  respondent  was  actionably  negligent 
proximately  causing  such  injury?  Moreover,  can  it  reason-^ 
ably  be  said  appellant  was  free  from  contributory  negligence 
notwithstanding  his  testimony  that  he  did  not  know  the  knives 
were  revolving  in  the  region  where  he  placed  his  hand,  in 
view  of  the  fact  that  he  saw  the  effect  upon  the  boards  as  he 
fed  them  through  the  planer,  that  a  stream  of  shavings  was 
thrown  constantly  back  from  sudi  region,  accompanied  by  a 
sharp  noise  from  the  cylinder  region,  and  he  observed  and 
knew  the  use  of  the  appliances  whidi  produced  rotary  mo- 
tion? 

By  Ite  motion  to  direct  a  verdict  the  propositions  sug- 
gested were  presented  to  the  trial  court  for  solution.  They, 
in  a  sense,  involved  matter  of  fact,  but  not  all  such  are  for 
jury  solution.  It  almost  seems  a  work  of  supererogation  to 
speak  of  sudi  elementary  matters,  but — ^witnessing,  as  we  do, 
from  time  to  time,  apparent  want  of  appreciation  that  a  mo- 
tion to  direct  a  verdict  is  as  legitimate  as  any  matter  of  prac- 
tice in  the  administration  of  justice ;  that  it  may  rightly  be 
made  in  any  case;  that  it  is  advisable  to  make  it  in  many 
cases;  that  to  make  it  is  a  professional  duty  in  some  cases; 
and  that  whenever  made  a  judicial  duty  clearly  devolves 
upon  the  trial  judge  to  decide  the  matter  and,  if  satisfied 
that  the  evidence  in  any  reasonable  view  will  not  warrant  but 
one  conclusion,  a  clear  judicial  duty  to  direct  a  verdict 
{Finkehtan  v.  C,  M.  &  8L  P.  R.  Co.  94  Wis.  270,  68  N.  W. 
1005 ;  Gawky  v.  La  Crosse  City  R.  Co.  101  Wis.  145,  77  N. 
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W,  179;  CJiyhowsU  v.  Biwyrus  Co.  127  Wis.  332, 106  N.  W. 
833), — ^it  is  thought  to  be  appropriate,  even  if  there  be  no 
real  necessity  for  it,  to  speak  of  some  fundamental  principles 
of  our  system  of  jurisprudence  which  are  involved. 

Upon  the  motion  in  this  case  the  trial  judge  was  asked  to 
decide  whether,  conceding  the  evidence  to  establish  in  plaint- 
iffs favor  to  a  reasonable  certainty  all  it  tended  to  establish, 
could  men  of  the  age  of  discretion,  of  ordinary  intelligence, 
reasonably  differ  respecting  the  proper  conclusion  to  draw? 
Or  to  put  it  another  way,  Was  there  room  in  the  evidence  for 
conflicting  reasonable  inferences  %  Or,  as  it  has  been  many 
times  put  by  this  court,  Was  the  evidence  so  clear  and  con- 
vincing one  way  as  to  leave  no  room  for  unbiased  and  impar- 
tial minds  to  come  to  more  than  one  conclusion ;  or  so  clear 
and  conclusive  as  not  to  admit  reasonably  of  any  opposing  in- 
ferences in  unbiased  and  unprejudiced  minds?  Powell  v. 
Ashland  I.  &  8.  Co.  98  Wis.  35,  73  N.  W.  673. 

It  matters  little,  if  at  all,  which  of  the  foregoing  phrasings 
is  used.  They  all  mean  the  same  thing  though,  it  is  true, 
one  is  liable  to  be  so  strongly  impressed  with  one  way  as  to  be 
disposed  to  criticise  or  condemn,  others.  That  may  come 
from  the  stronger  conviction  respecting  manner  of  stating  the 
principle  than  respecting  the  real  logic  of  ihe  principle  itself. 

Strictly  speaking,  the  inquiries  suggested  involve  consider- 
ation of  matter  of  fact  though  it  is  often  spoken  of  as  if  solely 
matter  of  law.  Powell  v.  Ashland  7.  <&  8.  Co.,  supra.  It 
does  not  seem  diJKcult  to  grasp  the  idea  that  the  question — 
Does  the  evidence  as  matter  of  law  establish  the  fact  one  way 
so  conclusively  as  to  exclude  every  reasonable  ground  for 
finding  it  to  be  the  other  ?  requires  one  to  go  back  to  the  ques- 
tion of  whether  there  is  room  in  the  evidence  for  jurors  to 
reasonably  differ.  That  in  the  broad  sense  is  matter  of  fact 
which  the  court  must  decide  as  has  been  frequently  su^ested. 
In  every  jury  trial  the  court  by  the  very  act  of  submitting  the 
case  to  the  jury  impliedly  decides  there  is  room  in  the  evi- 
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denoe  for  oonflicting  reasonable  inferences.  There  is  no 
Intimate  way  of  escape  from  the  dnty  of  deciding  such  a 
question  when  properly  challenged  in  respect  liiereto.  It  is 
purely  a  judicial  matter.  In  dealing  with  it,  properly,  there 
can  be  no  usurpation  of  jury  functions.  Such  functions  are 
well  defined.  They  do  not  deal  with  any  situation  except 
those  where  there  is  some  room  for  reasonable  doubt  as  to 
the  truth  of  controverted  matters  of  fact  Up  to  that  point 
the  trial  judge  is  supreme.  Beyond  that  the  jury  takes  hold. 
In  the  latter  field  the  jury  draw  the  proper  inference  from 
the  reasonable  conflicts.  In  the  former  the  judge  declares 
the  one  reasonable  inference  and,  as  matter  of  law,  because  in 
contemplation  of  law  when  the  truth  is  ascertained  by  that 
test  it  is  truth  infallible  so  far  as  our  judicial  system  goes. 

We  are  not  unmindful  of  the  fact  that  there  is  a  sentiment, 
indulged  in  by  some,  that,  since  the  propositions  under 
discussion  involve  whether  minds  may  reasonably  differ,  it 
is  illogical  to  decide  in  the  negative  where  men  confessedly 
up  to  the  plane  of  ordinary  comprehension  do  in  fact  hon- 
estly differ;  that  it  involves  the  idea,  from  the  viewpoint  of 
those  on  one  side,  that  those  on  the  other  are  either  not  of  or- 
dinary comprehension  or  do  not  reasonably  differ.  Such  in- 
dulgonce  in  such  sentiment  loses  sight  of  the  fact  that  judges 
must  decide  judicial  questions  including  those  under  discus- 
sion. They  are  under  solemn  oath  to  do  so.  They  cannot 
fail  in  performance  according  to  their  honest  convictions 
without  violating  such  oaths  and  manifesting  unfitness  for 
the  great  trust  reposed  in  them.  While  the  result  at  times 
may  be  that  the  judgment  of  one  has,  from  a  technical  view- 
point, a  cast  of  convicting  an  equal  of  not  reasonably  differ^ 
ing — of  concluding  contrary  to  rules  of  common  sense — in 
the  broad  field  of  judicial  work  judicial  instrumentalities 
rarely  if  at  all  have  any  such  idea.  But  the  situation  giving 
rise  to  such  cast  or  tending  that  way  in  the  mind  of  anybody 
should,  as  it  doubtless  does,  strongly  constrain  to  prevent 
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such  result  tbou^  that  cannot  kgitimately  go  to  the  extent 
of  justifying  or  excusing  one  in  deciding  contrary  to  his  own 
firm  convictions.  To  do  so  would  violate  one's  oath  of  office 
and  the  plainest  principles  of  judicial  duty. 

So  mere  fixed  differences  of  opinion  even  among  judicial 
peers  as  to  the  law  or  as  to  the  facts  cannot  necessarily  stand 
in  the  way  of  a  decision  that  there  is  no  reasonable  ground 
for  such  differences.  That  is  evident  in  decisions  by  divided 
courts  in  all  jurisdictions  and  in  all  ages.  It  is  a  part  of  our 
system  which  courts  have  no  right  to  change.  It  calls  loudly^ 
and  ought  always  efficiently,  on  those  charged  with  official 
duties  to  agree  if  they  reasonably  can  without  violating  their 
convictions,  but  when  that  cannot  be  done  to  each  observe 
strictly  his  official  obligation  and  however  forcibly  he  may 
present  his  views  to  have  due  regard  for  the  opinions  of  oth- 
ers, including  that  of  the  trial  judge  who  has  always  the  best 
opportunity  to  determine  any  matter  dependable  upon  hu- 
man testimony.  • 

So  the  trial  court,  necessarily,  determined  the  question  in 
this  case  of  whether  there  was  room  in  the  evidence  for  un- 
biased minds  to  reasonably  differ  in  regard  to  the  truth  re- 
specting the  vital  issues.  It  matters  not  that  the  jury  might 
have  come  to  a  different  conclusion.  It  was  not  within  their 
function  to  pass  on  that  question  as  we  have  seen. 

The  question  as  it  comes  here  is  not  presented  as  an  original 
one.  It  might  appear  from  the  printed  record  alone  that  a 
different  decision  below  could  well  have  been  reached  and  yet 
an  affirmance  follow,  since  to  warrant  a  reversal  it  must  ap- 
pear that  the  decision  complained  of  is  clearly  wrong.  Mc- 
Cune  V.  Badger,  126  Wis.  186,  105  N.  W.  667.  As  there 
said,  "the  law  rendering  it  obligatory  to  decide  the  question 
of  fact  upon  a  motion  for  a  nonsuit  or  a  verdict  in  view  of 
the  consideration  due  the  trial  court's  decision  gives  dignity 
thereto  entitling  it  to  prevail,  unless  upon  the  record  it  ap- 
pears to  be  clearly  wrong."     So  in  case  of  some  reasonable 
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doubt  in  such  a  situation  the  obscurity  should  be  resolved  in 
favor  of  sustaining  the  court  below. 

Under  the  foregoing  rule  and  numerous  adjudications  of 
this  court  in  similar  situations  to  the  one  we  have  here,  can 
it  fairly  be  said  the  trial  court  was  manifestly  wrong  in  hold- 
ing that  there  was  no  actionable  negligence  in  failing  to  guard 
the  cylinder  of  the  planer  at  the  back  side  thereof  out  of 
reach,  as  it  was,  of  the  operator  in  the  ordinary  course  of  his 
-duties,  and  reached  only  by  his  actually  going  somewhat  out 
of  his  way  and  putting  his  hand  into  the  zone  of  the  revolving 
knives, — ^into  a  place  where  no  one  had  instructed  him  to 
interfere  and  into  which  he  had  never  seen  any  one  else  put 
his  hand  or  attempt  to  do  anything  of  the  nature  he  at- 
tempted to  do  ?  It  has  been  frequently  held  that  the  duty  to 
fence  or  guard  does  not  extend  to  machinery  features  so  lo- 
cated that  one  would  have  to  depart  from  any  way  which 
<x>uld  reasonably  be  expected  in  order  to  invade  the  r^on  of 
danger  from  it  PowcUske  v.  Cream  City  B,  Co.  110  Wis. 
461,  86  K  W.  153 ;  MiUer  v.  Kimberly  S  ClarJe  Co.  137 
Wis.  138,  118  N.  W.  636;  Houg  v.  Oirard  L.  Co.  144  Wis. 
337,  129  N.  W.  623. 

Again,  can  we  well  say  the  trial  court  was  clearly  wrong 
in  holding  that,  notwithstanding  the  testimony  of  plaintiff  as 
to  his  ignorance  of  there  being  revolving  knives  in  the  region 
where  he  put  his  hand,  that  he  must  have  known  of  it,  or 
ought  to  have  known  of  it,  especially  in  view  of  the  many 
situations  of  similar  character  where  it  has  been  held  that 
similar  circumstances  so  clearly  overcome  the  evidence  of 
the  claimant  as  to  render  it  of  so  little  probative  force  as  not 
to  create  a  conflict  for  solution  by  a  jury.  Dougherty  v. 
West  Superior  I.  <£  8.  Co.  88  Wis.  343,  60  N.  W.  274 ;  Roth 
V.  8.  E.  Barrett  Mfg.  Co.  96  Wis.  615,  71  K  W.  1034;  Oroth 
V.  Thomann,  110  Wis.  488,  86  N.  W.  178 ;  Horn  v.  La  Crosse 
Box  Co.  123  Wis.  399,  101  N.  W.  935 ;  Horn  v.  La  Crosse 
Box  Co.  131  Wis.  384,  111  N.  W.  522;  Gardner  v.  Paine  L. 
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Co.  128  Wis.  338,  101  N.  W.  YOO;  Sehmitt  v.  Hamilton 
Mfg.  Co.  135  Wis.  117, 115  N.  W.  353. 

Those  and  many  other  cases  are  each  so  strikingly  like  this 
one  that  either  mi^t  be  referred  to  seemingly  as  a  ruling  au- 
thority. In  the  aggregate  they  come  as  near  establishing  a 
definite  principle  governing  such  cases  as  this,  as  one  could 
expect  to  have  in  the  law  of  n^ligence;  dealing  as  it  does 
with  situations  each  differing,  at  least  slightly,  from  the 
other. 

In  all  or  nearly  all  the  cited  cases  the  same  feature  will  be 
found  which  we  have  here  and  upon  which  appellant  most  re* 
lies,  viz. :  the  positive  testimony  of  the  claimant  that  he  did  not 
know  there  was  a  rapidly  revolving  cutting  or  other  instru- 
mentality creating  danger  in  the  zone  where  he  put  his  hand. 
In  each  it  was  insisted  that  such  story,  positively  told  and 
persisted  in,  raised  a  jury  question.  In  each  it  was  held 
that  the  story  was  not  in  reason  believable  and  so  did  not 
create  a  conflict  with  the  circumstances  showing  that  the  wit- 
ness in  fact  did  know,  or  at  least  as  a  man  of  ordinary  com- 
mon sense  he  ought  to  have  known,  of  the  danger  he  encoun- 
tered. In  these  cases  it  is  stated  over  and  over  again,  in  one 
form  or  another,  that  when  all  reasonable  probabilities  aris- 
ing from  physical  situations,  natural  laws,  or  common  knowl- 
edge of  ordinary  persons,  are  so  clearly  one  way  as  to  leave 
no  reasonable  ground  in  the  minds  of  reasonable  men  of  or- 
dinary intelligence  to  have  any  fair  doubt  about  the  matter, 
evidence  from  the  mouth  of  one  or  more  witnesses  contrary 
to  the  obvious  truth  does  not  create  a  conflict  for  solution  by 
a  jury.  Sometimes  that  doctrine  will  be  found  phrased  one 
way  and  sometimes  another.  All  mean  the  same  and  all  con- 
vey the  same  idea  as  will  be  appreciated  upon  examining  the 
matter  from  the  viewpoint  of  the  logic  of  the  principle  itself. 
The  greatest  danger  of  its  not  being  legitimately  applied  lies 
in  obscurity  being  created  by  favoring  one  set  way  of  phras- 
ing it  to  the  extent  of  doubting  another  meaning  just  the 
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same  and  perhaps  more  eaailj  understood  by  manj,  if  not  the 
majority,  having  to  do  with  the  matter.  Truth  does  not 
change  its  charaeter  by  mere  dhanges  in  groupings  of  words 
naed  to  ezpreas  it  for  ita  immortality  ia  inherent  One  may 
picture  it  one  way  and  another  by  a  different  method  accord- 
ing to  differing  mentalities,  temperaments^  and  conceptions. 
The  pictures  may  differ  in  refinement  but  be^  just  the  same, 
pictures  of  the  one  infallible  thing. 

We  must  face  the  situation  here  that  plaintiff  was  of  ma- 
ture age  and  of  ordinary  intelligence  in  full  possession  of 
his  faculties.  That  all  appears  affirmatively,  but  if  that 
were  not  so,  certainly  there  is  no  evidence  to  show  that  re- 
spondent had  any  reasonable  ground  to  think  otherwise.  It 
is  hardly  reasonable^  we  must  conclude,  to  suppose  that  such 
a  man  could  witness,  hour  by  hour,  such  results  as  were  pro- 
duced as  he  fed  the  planer,  the  accomplishment  taking  place 
in  the  narrow  zone  of  three  inches  or  so  accompanied  by  ro- 
tary motion  produced  by  understood  attachments  of  the  ma- 
chine, by  noise  like  unto  that  of  a  threshing  machine  cyl- 
inder, the  trembling  of  the  machine  and  forceful  hurling  of 
shavings  over  the  pressure  bar  from  the  point  where  the 
board  emerged — without  knowing  that  in  the  narrow  place 
there  was  a  cutting  mechanism  working  with  great  power. 
Is  it  clear  then  that  the  trial  court  was  wrong  in  holding  ap- 
pellant's story  to  be  unbelievable ;  that  when  he  put  his  hand 
over  and  against  the  back  side  of  the  cutting  cylinder — up  to 
within  a  few  inches  of  where  he  was  accustomed,  when  stand- 
ing in  front  of  the  machine  as  the  end  of  a  board  disappeared 
under  the  chip  breaker  to  hear  the  loud  noise  made  by  the 
cutting  head  followed  immediately  by  shavings  flying  with 
force  from  out  the  very  place  where  he  put  his  hand — he  did 
not  know  there  was  a  cutting  mechanism  in  that  region  with 
which  his  hand  was  liable  to  come  in  contact?  It  is  consid- 
ered that  such  question  must  be  answered  in  favor  of  respond- 
ent 
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Counsel  for  appellant  took  a  wrong  view  of  the  case  in  sup- 
posing that  the  test  of  whether  appellant's  story  is  believable 
is  whether  any  man  under  any  circumstances  could  be  rea- 
-Bonably  held  not  to  know  of  a  cutting  mechanism  such  as  ex- 
isted in  this  case,  creating  a  danger  zone  in  which  his  hand 
would  be  injured  if  placed  there.  Not  so.  The  evidence 
snust  be  considered  from  the  viewpoint  of  respondent  before 
the  accident  There  was  nothing  indicating  that  appellant 
was  not  in  possession  of  all  his  faculties  or  not  of  full  age 
^and  of  ordinary  common  sense  for  one  of  his  age.  Is  it  rea- 
sonable to  suppose  that  such  a  man  under  the  circumstances 
in  which  appellant  was  placed,  could,  in  the  exercise  of  ordi- 
nary care,  be  igaorant  of  there  being  a  danger  zone  in  such  a 
place  as  that  where  appellant  reached  with  his  hand,  created 
by  some  cutting  mechanism  appropriate  to  produce  the  re- 
sults witnessed  to  the  boards  as  they  passed  through  such 
zone?  That  is  the  question.  We  are  constrained  to  the 
conclusion,  there  is  no  fair  ground  for  overruling  the  decision 
of  the  trial  court  in  respect  thereto. 

There  are  a  number  of  other  errors  discussed  in  the  briefs 
of  counsel  for  appellant  which  need  not  be  treated.  If  they 
were  all  resolved  in  appellant's  favor  it  would  not  make  any 
difference  with  the  result.  Therefore,  we  pass  them  with 
this  brief  notice. 

Aside  from  a  somewhat  lengthy  discussion  of  a  few  ele- 
mentary principles  which  the  writer  at  least  thought  might 
well  be  treated  as  they  have  been,  though  they  are  a  part  of 
the  "a  b  c,"  so  to  speak,  of  our  judicial  system,  we  have  given 
most  attention  to  the  question  of  whether  the  trial  court  was 
^ilearly  wrong  in  deciding  that  appellant  was  guilty  of  con- 
tributory n^ligence  as  a  matter  of  law.  However,  we  find 
-quite  as  much  difficulty  in  concluding  that  there  was  clear 
«rror  in  holding,  as  matter  of  law,  the  evidence  was  insuffi- 
•cient  to  prove  respondent  was  actionably  negligent* 

By  the  Cavrt. — The  judgment  is  affirmed. 
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The  following  opinion  was  filed  April  1,  1911 : 

WiNSLOW,  0.  J.  (concurring).  I  agree  that  the  trial 
judge  was  ri^t  in  holding  that  under  the  evidence  in  this* 
case  the  plaintiff  was  conclusively  shown  to  have  been  guilty 
of  contributory  negligence.  This  conclusion  necessitates  af- 
firmance of  the  judgment  and  renders  it  \mnecessary  to  pass 
upon  any  other  questions. 

I  wish  to  add  a  few  words  concerning  one  feature  of  the 
opinion.  I  agree  entirely  with  the  proposition  that  when 
there  is  a  difference  of  opinion  among  the  justices  of  this 
court  on  the  question  whether  there  is  sufficient  evidence  in 
a  given  case  to  require  submission  of  the  case  to  a  jury  tiie 
opinion  of  the  majority  must  prevail.  If  the  minds  of  the 
majority  are  convinced  that  there  is  no  evidence  upon  which 
a  verdict  could  stand,  they  are  in  duty  bound  to  say  so,  de- 
spite the  fact  that  a  minority  of  their  brethren  take  the  oppo- 
site view.  This  latter  fact  should  certainly  cause  the  ma- 
jority to  proceed  with  scrupulous  care  and  examine  and 
re-examine  their  premises  and  conclusions  to  see  if  they  may 
not  be  wrong,  but  when  that  has  been  conscientiously  done, 
if  their  minds  are  still  convinced  that  their  original  conclu- 
sions are  right,  it  is  their  boundenduty  to  say  so  and  decide 
the  case  in  accordance  with  their  convictions.  In  no  other 
way  can  they  properly  discharge  their  official  duty.  Each 
of  them  has  taken  an  oath  to  discharge  the  duties  of  his  of- 
fice to  the  best  of  his  ability,  Hot  to  the  best  of  some  other 
person's  ability.  He  is  responsible  to  his  own  mind  and  con- 
science, and  he  must  follow  their  dictates  if  he  would  be  faith- 
ful to  his  great  trust. 

While  I  regard  this  principle  as  absolutely  unassailable,  I 
regard  it  as  unfortunate  in  such  a  situation  to  use  the  expres- 
sion that  no  reasonable  mind  can  come  to  a  different  conclu- 
sion, or  that  different  minds  cannot  reasonably  come  to  dif- 
ferent conclusions,  or  that  there  is  no  reasonable  inference 
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which  can  be  drawn  the  other  way,  or  any  equivalent  expres- 
sion. This  is  not  a  new  idea  with  me.  I  expressed  my  dis- 
like for  the  phrase  under  such  circumstances  in  my  dissenting 
opinion  in  the  case  of  Agen  v.  Metropolitan  L.  Ins,  Co.  105 
Wis,  217,  80  N.  W.  1020,  and  I  have  seen  no  reason  to 
change  the  view  there  expressed. 

The  difficulty  is  that  there  is  no  infallible  test  or  standard 
of  what  is  reasonable  and  what  is  not  reasonable.  No  two 
minds  are  alike.  A  conclusion  which  seems  reasonable  to 
one  man  may  seem  absolutely  unreasonable  to  another,  de- 
pending on  differences  in  temperament,  education,  environ- 
ment, and  experience,  yet  both  men  may  be  men  of  high  and 
unquestioned  intellectual  power.  There  is,  of  course,  a  very 
large  domain  where  the  conclusion  from  a  given  state  of  facts 
is  so  obvious  that  no  sane  mind  could  honestly  reach  any 
other.  Under  such  circumstances  it  is  correct  to  say  that 
there  is  but  one  conclusion  which  is  reasonable.  But,  on  the 
other  hand,  there  is  a  large  domain  of  what  may  be  called 
cases  on  or  near  the  border  line;  cases  where  on  the  same 
facts  two  equally  honest  and  able  minds  would  disagree  on  the 
question  whether  there  was  any  jury  question  in  the  case. 
Cases  where  there  is  a  difference  of  opinion  among  the  jus- 
tices of  this  court  as  to  the  conclusion  which  may  properly  be 
drawn  from  the  facts  are  in  this  latter  domain,  in  my  judg- 
ment. It  is  entirely  proper  and  in  fact  necessary  for  the 
majority  in  such  cases  to  decide  the  case  upon  their  own  judg- 
ment, but  it  is  unfortunate,  and  it  seems  to  me  inaccurate,  to 
say  that  no  reasonable  mind  can  think  otherwise.  It  is  suf- 
ficient and  entirely  accurate  to  say  that  the  court  (for  the 
majority  constitutes  the  court  in  case  of  division)  is  of  opin- 
ion that  there  is  no  evidence  which  would  warrant  the  sub- 
mission of  the  case  to  the  jury. 

Vol.  146  —29 
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Denoyer  v.  First  Kational  Accident  Co.  145  Wis.  450. 

Denoybb,  Respondent,  vs.  Fiest  National  Acoidbitt  Com- 
pany, Appellant 

February  tl— March  14, 1911, 

Accident  insurance:  FaUe  statement  hy  applicant:  Evidence:  Change 
of  occupation:  Injury  in  prohibited  occupation:  Liability:  Notice 
of  prohibition:  Amount  of  recovery. 

1.  Fraud  must  be  proven  with  some  degree  of  certainty  and  cannot 

be  Inferred  or  presumed  from  ambiguous  evidence. 

2.  No  false  representation  by  an  applicant  for  accident  insurance 

in  stating  that  he  was  by  occupation  a  miller  Is  shown  by  evi- 
dence that  he  was  at  the  time  operating  a  flour  mill  ahd  that 
at  or  about  or  after  that  time  he  got  a  sawmill  attachment  and 
personally  operated  it 

3.  Where  an  accident  policy  recognizes  the  right  of  the  assured  to 

change  his  occupation  and  liability  of  the  insurer  to  compen- 
sate him  in  some  amount  for  injury  sustained  in  a  more  haz- 
ardous occupation,  the  assured  may  recover  for  Injury  sustained 
in  an  entirely  prohibited  occupation,  where  he  had  no  notice, 
actual  or  constructive,  of  such  prohibition;  and  the  amount  re- 
coverable is  that  stipulated  in  the  policy,  if  no  agreement  or 
stipulation  for  a  less  sum  is  shown. 

4.  A  manual  of  instructions  gotten  up  for  the  guidance  of  the 

agents  of  an  unincorporated  insurer,  but  not  brought  to  the  at- 
tention of  the  assured,  is  not  competent  evidence  as  against  the 
assured  to  change  the  construction  which  his  written  policy 
would  otherwise  bear. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  Geoege  Geimm,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Kelly  &  Manson, 
and  oral  argument  by  John  T.  Kelly.  They  cited  Blwmer 
V.  Phcemx  Ins.  Co.  45  Wis.  622 ;  Baumgart  v.  Modem  Wood- 
men of  America,  85  Wis.  546,  55  N.  W.  718 ;  Murphey  v. 
Am.  Mut.  Ace.  Asso.  90  Wis.  206,  62  K  W.  1057 ;  Loehr 
V.  Supreme  Aasemhly  E.  F.  U.  132  Wis.  436,  112  N.  W. 
441;  Moimt  v.  Wilkinson,  110  Wis.  176,  85  K  W-  661; 
Lee  V.  C,  8t.  P.,  M.  <&  0.  R.  Co.  101  Wis.  862,  77  K.  W. 
714;  Baxter  v.  Farmington,  42  Wis.  425 ;  and  other  cases. 

For  the  respondent  there  was  a  brief  by  Jeffrie,  Mouat, 
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Smiih  &  Avery y  and  oral  argument  by  L,  A.  Avery.  They 
cited,  among  other  cases,  Weidry&r  v.  Standard  L.  &  A.  Ins. 
Co.  130  Wis.  10,  110  N.  W.  246 ;  French  v.  Fidelity  &  C. 
Co.  136  Wis.  269, 118  N.  W.  869 ;  Kircher  v.  Milwaukee  M. 
Mut.  Ins.  Co.  74  Wis.  470,  43  N.  W.  487 ;  Lord  v.  Am.  Mut. 
Ace.  Asso.  89  Wis.  19,  61  K  W.  293 ;  Lathers  v.  Mid.  F.  Ins. 
Co.  136  Wis.  431,  116  N,  W.  1;  Straker  v.  Fhenix  Ins.  Co. 
101  Wis.  413,  77  N.  W.  762 ;  Stevens  v.  Modem  Woodmen 
of  America,  127  Wis.  606,  107  N.  W.  8 ;  Schmidt  v.  Am. 
Mut.  Ace.  Asso.  96  Wis.  304,  71  N.  W.  601;  Fox  v.  Masons' 
F.  Ace.  Asso.  96  Wis.  390,  71  N.  W.  363 ;  Comstock  v.  Fra- 
ternal Ace.  Asso.  116  Wis.  382,  93  N.  W.  22;  John  O'Brien 
L.  Co.  V.  Wilkinson,  123  Wis.  272,  101  N.  W.  1050 ;  Hewitt 
V.  John  Week  L.  Co.  77  Wis.  648,  46  K  W.  822 ;  Cannon 
V.  Home  Ins.  Co.  63  Wis.  685, 11  N.  W.  11 ;  Best  v.  Sinz,  73 
Wis.  243,  41  N.  W.  169 ;  Hall  v.  Am.  M.  Ace.  Asso.  86  Wis. 
618,  67  N.  W.  366;  Adams  v.  Bodman,  102  Wis.  456,  78  N. 
W.  688,  769 ;  Goldman  v.  Fidelity  iSc  D.  Co.  125  Wis.  390, 
104  N.  W.  80 ;  Newton  v.  Theresa  Village  Mvi.  F.  Ins.  Co. 
125  Wis.  289,  104  N.  W.  107;  Maxon  v.  Gates,  136  Wis. 
270,  116  K  W.  768;  Ferguson  v.  Truax,  136  Wis.  637,  118 
N.  W.  261. 

TiMUN,  J.  There  was  a  recovery  of  $480  on  a  policy  of 
accident  insurance  whereby  the  appeUant  insured  the  re- 
spondent in  the  snm  of  $40  per  month  against  nonfatal  ac- 
cidental injuries  which  solely  and  independently  of  all  other 
causes  should  immediately  and  totally  disable  the  insured 
and  prevent  him  from  attending  to  any  of  the  duties  pertain- 
ing to  his  occupation  for  a  period  of  continued  disability  not 
to  exceed  fifty-two  consecutive  weeks  for  any  one  injury. 
Conditions  incorporated  into  the  policy  by  express  reference 
were  the  following: 

'Traud,  misstatement  or  concealment  of  any  fact  in  the 
application  for  this  insurance,  or  for  any  claim  made  under 
this  policy,  shall  render  this  contract  void." 
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"If  the  insured  shall  be  injured  wjii^e  exposed  to  hazard 
greater  than  his  occupation  as  classed  by  the  company,  its 
liability  shall  be  only  for  such  amount  as  is  provided  for  the 
more  hazardous  class.'' 

No  other  conditions  or  forfeitures  are  provided.  One  de- 
fense was  that  in  his  application  for  this  policy  the  respond- 
ent stated  that  he  was  by  occupation  a  miller,  but  fraudu- 
lently misstated  and  concealed  the  fact  that  he  owned  and 
operated  a  sawmill  equipped  with  a  circular  saw  for  cutting 
logs  into  lumber  and  personally  operated  said  saw  and  the 
cutting  of  logs  therewith,  and  while  so  doing  received  the  in- 
jury in  question.  Another,  that  operating  a  circular  saw 
was  an  occupation  classed  by  the  defendant  as  a  prohibited 
risk  and  persons  engaged  therein  were  not  insurable  by  the 
defendant. 

The  evidence  was  that  at  the  time  of  making  the  applica- 
tion Denoyer  was  operating  a  flour  mill  and  got  his  sawmill 
attachment  at  or  about  or  after  that  time.  He  therefore  made 
no  false  representations.  Fraud  must  be  proven  with  some 
degree  of  certainty  and  cannot  be  inferred  or  presumed  from 
ambiguous  evidence.  There  is  nothing  in  the  policy  which 
avoids  the  policy  after  its  issue  merely  because  the  assured 
changed  his  occupation,  and  there  is  no  covenant  or  condition 
therein  that  he  shall  continue  in  the  occupation  in  which  he 
was  engaged  at  the  time  the  policy  issued.  On  the  contrary, 
the  policy  itself  recognizes  the  right  of  the  assured  to  make 
some  change,  with  the  effect  only  of  decreasing  his  indemnity. 

There  is  a  clear  recognition  of  the  liability  of  the  company 
to  respond  in  damages  for  loss  of  time  i^esulting  from  inju- 
ries sustained  by  the  assured  while  acting  outside  of  the  given 
occupation.  The  appellant  meets  this  by  saying  that  the  oc^ 
cupation  of  operating  a  circular  saw  was  not  merely  one  of 
greater  hazard  but  an  entirely  prohibited  risk.  This  defense 
is  unavailable,  because  this  covenant  or  condition  does  uot 
appear  in  the  application,  policy,  or  any  other  paper  to  have 
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been  brought  to  the  attention  of  the  assured.  The  book  of 
instructions  to  agents  which  it  is  claimed  classifies  risks  and 
prohibits  insurance  on  one  engaged  in  operating  a  circular 
saw  is  not  made  a  part  of  the  bill  of  exceptions,  and  there  is 
no  competent  evidence  before  us  to  show  that  there  is  any 
such  regulation.  The  defendant  is  not  a  corporation ;  has  no 
by-laws.  The  instructions  to  agents  or  the  manual  is  a  book 
gotten  up  by  the  president  of  the  unincorporated  defendant 
for  the  guidance  of  his  solicitors  and  agents,  and  is  not  com- 
petent evidence  as  against  the  plaintiff  to  change  or  modify 
the  construction  which  his  written  contract  would  otherwise 
bear.  The  defense  of  fraud  having  failed  for  lack  of  evi- 
dence, and  the  fair  construction  of  the  written  contract  being 
that  if  one  steps  aside  from  bis  given  occupation  and  is  in- 
jured he  may  nevertheless  recover  something,  the  plaintiff  is 
entitled  to  recover.  The  burden  was  on  the  defendant  to  es- 
tablish a  forfeiture  or  an  exception  which  would  take  the  case 
out  of  the  broad  covenant  for  liability  first  found  in  the  pol- 
icy. Cronkhite  v.  Travelers  Ins.  Co.  75  Wis.  116,  43  N.  W. 
731,  40  L.  R  A.  448,  note. 

In  order  to  reduce  this  recovery  the  defendant  must  show 
by  some  stipulation  or  agreement  that  plaintiff  was  entitled 
to  a  less  sum  than  that  awarded  by  the  jury.  The  evidence 
is  silent  on  this  subject. 

By  the  Cowrt, — Judgment  affirmed. 
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KoppLiN,  Respondent,  vs.  Quai>b,  Appellant 

Febmarj/  tl — March  H,  1911, 

Appeal:  Review:  Exceptions:  Trespass  hy  ImU:  Measure  of  damages: 

Remoteness. 

1.  Exceptions  to  rulings  of  the  trial  court  admitting  evidence  are 

not  available  on  appeal  if  no  exception  was  taken  to  the  refusal 
to  grant  a  new  trial. 

2.  The  ruling  denying  a  motion. for  directed  verdict,  if  excepted  to, 

may  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial 
was  made  or  although  a  refusal  to  grant  a  new  trial  was  not 
excepted  to. 

8.  Where,  as  the  result  of  a  trespass  by  defendant's  common  bull, 
plaintiff's  thoroughbred  heifer  was  delivered  of  a  calf  begotten 
by  said  bull,  the  measure  of  damages  was  the  difference  in  the 
value  of  the  heifer  to  plaintiff  before  and  after  the  trespass,  in 
view  of  the  uses  which  he  intended  to  make  of  her. 

4.  It  appearing  that  plaintiff  was  keeping  the  heifer  for  breeding 
purposes  and  intended  to  breed  her  to  his  registered  thorough- 
bred bull,  one  element  of  the  damages  was  the  difference  be- 
tween the  value  of  the  calf  dropped  and  the  value  of  a  calf  f  rop. 
the  heifer  If  bred  to  plaintiff's  bull;  and  evidence  of  such  dif- 
ference was  not  objectionable  on  the  ground  of  remoteness. 

Appeal  from  a  judgment  of  the  county  court  of  JeflFerson 
county:  Chables  B.  Rogees,  Judge.     Affirmed. 

B.  W,  Ltieck,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Skinner  <&  Thauer, 
and  oral  argument  by  Nicholas  Thauer. 

Babnes,  J.  On  September  14,  1907,  the  plaintiff  was  the 
owner  of  a  thoroughbred  Holstein-Friesian  heifer  which  was 
born  on  January  8,  1906,  and  had  been  thereafter  duly  chris- 
tened "Martha  Pietertje  Pauline."  The  name  is  neither 
euphonious  nor  musical,  but  there  isn't  much  in  a  name  any- 
way. Shakespeare  (W.),  Romeo  and  Juliet,  act  II,  scene  2. 
Notwithstanding  any  handicap  she  may  have  had  in  the  way 
of  a  cognomen,  Martha  Pietertje  Pauline  was  a  genuine 
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"highbrow,"  having  a  pedigree  as  long  and  at  least  as  well'l 
authenticated  as  that  of  the  ordinary  scion  of  effete  European  | 
nobility  who  breaks  into  this  land  of  democracy  and  equality 
and  offers  his  title  to  the  highest  bidder  at  the  matrimonial 
bargain  counter.     The  defendant  was  the  owner  of  a  bull 
about  one  year  old,  lowly  bom  and  nameless  as  far  as  the  rec- 
ord discloses.     This  plebeian,  having  aspirations  beyond  his 
humble  station  in  life,  wandered  beyond  the  confines  of  his, 
own  pastures  and  sought  the  society  of  the  adolescent  and  tm- 
sophisticated  Martha,  contrary  to  the  provisions  of  sec.  1482^' 
Stats.  (1898),  as  amended  by  ch.  14,  Laws  of  1903.     As  a  ret 
suit  of  this  somewhat  morganatic  misalliance  a  calf  was  bor4 
July  5, 1908.     Plaintiff  brought  this  action  to  recover  result^ 
ing  damages  and  secured  a  verdict  for  $76,  upon  which  judgj 
ment  was  entered,  and  defendant  appeals  therefrom.  i 

The  case  was  apparently  tried  without  any  clear  concep- 
tion of  what  the  appropriate  rule  of  damages  applicable  to 
such  an  unusual  situation  was.    The  charge  of  the  court  on 
the  subject  was  not  illuminating  or  helpful  to  the  jury,  but 
no  exception  was  taken  thereto.     The  defendant  requested  an 
instruction  which  was  not  accurate,  and  no  exception  was 
•  taken  to  the  refusal  of  the  court  to  give  it.     Certain  testi- 
mony tending  to  show  damages  of  doubtful  legitimacy  was 
objected  to,  and  exception  was  taken  to  the  rulings  of  the 
court  admitting  it,  but  no  exception  was  taken  to  the  order  of 
the  trial  court  refusing  to  grant  a  new  trial.     So  the  ques- 
tions which  this  court  can  review  are  very  limited.     At  the 
dose  of  the  testimony  the  defendant  moved  for  a  directed 
verdict  and  excepted  to  the  ruling  of  the  court  denying  such 
motion.     The  correctness  of  this  ruling  can  be  reviewed  with- 
out any  motion  for  a  new  trial  having  been  made.     So  as  to 
this  question  it  is  immaterial  whether  the  order  denying  the 
new  trial  was  excepted  to  or  not     Beehe  v.  M.,  St.  P.  <&  8. 
8.  M.  B.  Co.  137  Wis.  269,  118  K  W.  808,  and  cases  cited. 
If  on  the  evidence  before  the  court  the  plaintiff  was  en- 
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titled  to  recover  any  amount^  then  the  Conrt  properly  denied 
the  motion.  The  plaintiff  offered  testimony  tending  to  show 
that  he  kept  and  intended  to  keep  Martha  for  breeding  pur- 
poses and  for  the  milk  "which  she  might  produce^  and  not  for 
Bala  It  also  showed  that  plaintiff  was  the  owner  of  a  blue- 
blooded  bull  of  the  ^Ta^olstein-Friesian"  variety,  to  which  he 
intended  to  breed  Martha  some  three  months  later  than  the 
date  of  the  unfortunate  occurrence  related.  There  was  evi- 
dence tending  to  show  that  a  thoroughbred  calf  would  be 
worth  all  the  way  from  $22.50  to  $150,  depending  on  its 
sex,  markings,  and  other  characteristics.  Its  sinister  birth 
disqualified  the  hybrid  calf  bom  from  becoming  a  candidate 
for  pink  ribbons  at  county  fairs,  and  it  was  sold  to  a  Chicago 
butcher  for  $7  and  was  probably  served  up  as  pressed  chicken 
to  the  epicures  in  some  Chicago  boarding  house. 

Numerous  witnesses  testified  that  a  thoroughbred  calf  had  a 
much  greater  value  than  a  grade  calf,  and  this  evidence  is  not 
contradicted  in  any  way.  True,  the  witnesses  vary  widely 
as  to  the  amount  of  such  difference  in  value,  but  the  matter 
of  arriving  at  an  exact  amoimt  of  compensation  in  most  tort 
actions  is  involved  in  uncertainty  and  difiiculty,  and  it  was 
for  the  jury  to  say  on  all  the  testimony  what  sum  would  rea- 
sonably compensate  the  plaintiff.  This  element  of  damages 
was  direct  and  proximate  and  the  objection  to  it  on  the 
ground  of  remoteness  is  not  well  taken. 

The  true  measure  of  damages  was  the  difference  between 
the  value  of  the  heifer  to  the  plaintiff  before  and  after  the 
trespass,  in  view  of  the  uses  which  the  plaintiff  intended  to 
make  of  the  heifer.  Such  a  rule  furnishes  compensation, 
and  this  is  what  the  law  aims  at.  There  was  no  direct  ques- 
tion asked  of  any  witness  as  to  what  such  difference  would  be, 
but  the  line  of  examination  pursued  elicited  at  least  some  if 
not  all  of  the  items  or  elements  of  damages  that  a  witness 
would  consider  in  answering  such  a  question  if  it  were  asked. 
One  of  those  elements  would  be  the  difference  between  the 
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value  of  the  calf  dropped  and  the  value  of  a  calf  from  the 
heifer  if  bred  to  a  registered  Holstein-Friesian  bull.  It  is 
apparent^  therefore,  that  there  was  some  competent  evidence 
before  the  jury  from  which  it  might  properly  return  a  verdict 
for  substantial  damages,  and  that  therefore  the  motion  to  di- 
rect a  verdict  was  properly  denied.  Indeed,  this  result  might 
well  follow  if  the  plaintiff  were  entitled  to  recover  nominal 
damages  only. 
By  the  CowrU — ^Judgment  aflSrmed. 


Hanbahak  and  another,  Respondents,  vs.  City  of  Janes- 

viLLE,  Appellant. 

Fe'bruary  tl— March  14, 1911, 

Municipal  corporations:  Contracts  for  sewers:  Assiffnment:  Who  may 
maintain  action:  Authority  of  officers:  Plans  and  specifications: 
WTiat  IHdders  may  rely  upon:  Computation  of  amount  of  work: 
Right  to  extra  compensation. 

L  Where,  with  the  consent  of  the  city,  contracts  for  the  construc- 
tion of  sewers  were  sublet  and  the  subcontractors  fully  per- 
formed the  work  thereunder,  an  assignment  of  the  contracts  by 
the  original  contractor  to  the  subcontractors  was  valid  and  en- 
titled the  assignees  to  maintain  an  action  for  extra  work  done 
under  the  contracts,  even  though  the  city  did  not  know  of  or 
consent  to  such  assignment. 

2.  In  dealing  with  a  public  corporation  a  contractor  is  bound  to 
know  the  extent  Of  the  authority  of  its  officers  as  well  as  of  the 
corporation  itself. 

8.  In  bidding  upon  sewer  work  in  a  city  governed  by  the  genera] 
charter  law,  contractors  are  to  be  guided  by  the  plans  and  speci- 
fications prepared  and  filed  pursuant  to  see.  925 — 214,  Stats. 
(1898),  and  have  no  rl^t  to  rely  upon  a  "bidding  sheet"  con- 
taining computations  of  the  amount  of  excavation  and  other 
work  to  be  done,  though  prepared  and  furnished  to  them  by  the 
city  engineer;  and  where  such  plans  and  specifications  are  cor- 
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rect,  and  especially  where  the  contract  In  terms  proyldes  that 
the  work  shall  be  done  in  accordance  therewith,  the  contractor 
cannot  recover  extra  compensation  for  work  required  thereby, 
even  though  It  Is  In  excess  of  the  amount  shown  by  such  bid- 
ding sheet. 
4.  The  statute  has  placed  the  burden  of  computing  the  amount  of 
work  in  such  a  case  upon  the  bidders  and  not  upon  the  city; 
and  the  courts  are  not  bound  to  accept  as  true  the  testimony  of 
witnesses  to  the  effect  that  bidders  could  not  compute  the 
amount  of  excavation  from  plans  which  included  profiles  care- 
fully drawn  to  scale,  showing  the  existing  surface  of  the  street 
and  the  bottom  line  of  the  sewer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  Geobob  Gbimm,  Circuit  Judge.     Beversed, 

Action  to  recover  compensation  for  extra  services  alleged 
to  have  been  necessarily  performed  by  the  plaintiffs  for  the 
defendant  under  contracts  entered  into  between  the  parties 
for  the  construction  of  sewers.  On  July  7,  1904,  the  de- 
fendant published  a  written  notice  to  contractors  that  it  would 
receive  bids  and  sealed  proposals  for  furnishing  materials  for 
the  construction  and  completion  of  sewers  upon  certain 
streets  named  therein.  One  M.  J,  Benson  made  an  offer  to 
furnish  the  materials  and  do  the  work  necessary  for  the  con- 
struction of  such  sewers  upon  said  streets  according  to  the 
specifications,  profiles,  plans,  and  details  on  file  in  the  office 
of  the  city  clerk,  and  on  or  about  the  8th  day  of  August,  1904, 
the  defendant  accepted  the  proposal  of  said  Benson  to  fur- 
nish the  materials^  and  construct  said  sewers,  and  the  parties 
entered  into  contracts  for  their  construction.  After  the  com- 
mencement of  the  work  of  constructing  said  sewers,  said  Ben- 
son, with  the  knowledge  and  consent  of  the  defendant,  sublet 
the  work  to  the  plaintiffs  and  they  completed  the  contracts. 
The  complaint  alleged : 

"That  the  specifications,  plans,  details  and  profiles  for  the 
construction  of  said  work  under  said  several  contracts  fur- 
nished by  said  defendant  and  its  officers,  were  and  are  false. 
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imperfect^  misleading  and  inaccurate  in  many  parts  and  pa]> 
ticulars,  and  by  reason  of  such  falsity,  inaccuracy  and  incom- 
pleteness these  plaintiffs  were  put  to  great  expense  and  dam- 
age and  loss  of  time  and  money  in  carrying  out  their  said 
contracts,  which  was  not  within  the  contemplation  of  either 
party  at  the  time  of  making  said  contracts,  and  whidi  could 
not  be  foreseen  by  plaintiffs  or  by  said  Benson  in  entering 
into  the  same ;  and  all  of  which  labor  and  expense  was  in  ex- 
cess of  the  labor  and  expense  it  would  have  taken  to  have  car- 
ried out  said  contracts  had  there  been  no  such  falsity,  inac- 
curacy and  incompleteness  in  said  specifications,  plans,  bid- 
ding sheet,  details  and  profiles  of  said  work. 

"That  for  the  purpose  of  the  information  of  bidders  on  the 
proposed  work  in  the  several  districts  hereinbefore  men- 
tioned, and  for  the  guidance  and  information  of  said  Benson 
and  these  plaintiffs  in  entering  into  said  contracts  with  the 
said  defendant,  the  said  defendant  submitted  plans  and  pro- 
files, details  and  bidding  sheet  of  the  proposed  work  in  the  sev- 
eral districts;  that  said  plans  and  profiles,  details  and  bid- 
ding sheet  were  expressly  made  a  part  of  said  several  con- 
tracts ;  that  such  plans  and  profiles,  details  and  bidding  sheet 
were  represented  to  the  said  Benson  and  to  these  plaintiffs  as 
showing  the  surface  grade  of  the  several  streets  upon  which 
such  sewerage  system  was  to  be  constructed  and  as  showing 
the  average  cut  or  depth  of  trench  necessary  for  the  several 
sewers. 

'^That  said  profiles,  details  and  bidding  sheets  represented 
and  were  held  out  to  these  plaintiffs  and  to  said  Benson  as 
being  a  correct  representation  and  statement  of  the  depth  and 
amount  of  excavation  that  would  be  necessary  to  be  made 
upon  each  of  the  streets  ^upon  which  suA  sewerage  system 
was  to  be  constructed,  and  every  portion  thereof,  and  that 
upon  such  representations  these  plaintiffs  and  said  Benson 
relied  as  furnishing  the  information  upon  which  they  could 
and  did  figure  the  exact  amount  of  excavation  necessary 
under  said  several  contracts,  and  it  was  so  intended  by  said 
defendant  that  such  plans  and  profiles,  details  and  bidding 
sheets  should  be  used  for  that  purpose ;  that  the  said  Benson 
and  these  plaintiffs  relied  upon  and  believed  said  plans  and 
profiles^  details  and  bidding  sheets  to  be  true  and  correct  rep- 
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resentations  and  statements  of  the  grade  of  the  several  streets 
and  the  depth  to  which  such  sewer  should  be  laid  and  the  ex- 
cavations necessary  therefor. 

^'That  such  profiles  and  plans,  details  and  bidding  sheets 
were  and  are  def ective,  false  and  nntrue,  in  that  the  said  pro- 
files and  plans  do  not  show  the  grade  or  surface  of  the  street 
4it  all  and  are  incorrect,  defective  and  false  in  that  respect 
and  the  average  cut  and  depth  of  excavation  is  incorrectly 
stated  in  the  bidding  sheets  and  details;  and  that  the  said 
profiles  and  plans  are  so  drawn  and  said  bidding  sheets  are 
so  prepared  as  to  indicate  that  the  amount  of  excavation  nec- 
essary for  the  construction  of  such  sewer  is  much  less  than 
the  actual  amount  of  excavation  necessary  to  lay  said  sewer 
according  to  the  contracts. 

"That  by  reason  of  such  defective  and  false  plans  and 
profiles,  details  and  bidding  sheets  these  plaintiffs  were 
■obliged  to  and  did  carry  on  excavations  for  all  of  said  sewer- 
age system  under  all  of  said  contracts  to  a  much  greater  ac- 
tual depth  than  shown  by  said  plans  and  profiles,  to  a  large 
expense  and  ooet  to  these  plaintiffs  over  and  above  and  in 
excess  of  what  it  would  have  cost  to  have  made  the  excavations 
in  accordance  with  the  plans  and  profiles,  in  the  sum  of 
$5,565.70,  no  part  of  which  has  ever  been  paid,  and  that  the 
said  sum  is  now  justly  due  and  owing  to  plaintiffs." 

The  answer  denied  the  charge  of  inaccuracy  of  the  plans, 
profiles,  specifications,  and  details,  pleaded  payment  in  full 
for  all  and  every  liability  growing  out  of  the  building  and 
-construction  of  said  sewers,  and  that  it  never  had  any  con- 
tracts with  the  plaintiffs  or  either  of  them. 

The  action  was  tried  without  &  jury.  The  court  made 
findings  covering  many  questions  that  do  not  arise  on  this 
appeal,  and  entered  judgment  in  favor  of  plaintiffs  for  extra 
services  in  the  sum  of  $2,079.72  with  interest  thereon  from 
November  27,  1905.  From  such  judgment  the  defendant 
appealed. 

For  the  appellant  there  was  a  brief  signed  by  ff.  L.  Max- 
field,  city  attorney,  and  jP.  C.  Burpee,  of  counsel,  and  oral 
Argument  by  Mr.  Burpee.     They  contended,  inter  alia,  that 
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the  contract  was  nonassignable  without  the  city's  consent* 
Burck  V.  Taylor,  162  U.  S.  634;  Omaha  v.  Standard  Oil  Co. 
55  Neb.  337 ;  Mvrphy  v.  Plattsmouth,  78  Neb.  168 ;  Dejfeiv- 
baugh  v.  Foster,  40  Ind.  882 ;  Shobis  v.  Ferge,  102  Wis.  122  y 
Johnson  v.  Vichers,  139  Wis.  145.  The  statute  determines 
the  rights  of  the  parties,  and  the  estimates  did  not  enter  into 
the  contract  Chippewa  B.  Co.  v.  Dwrand,  122  Wis.  85  j 
Bichetson  v.  Milwaukee,  105  Wis.  591 ;  Kavanav^h  v,  Wavr 
satL,  120  Wis.  611 ;  Bumha/m  v.  Milwaukee,  100  Wis.  55  ^ 
Lee  V.  Bacine,  64  Wis.  231 ;  Appleton  W.  W.  Co.  v.  Apple- 
ion,  132  Wis.  563 ;  Bief  v.  Continental  C.  Co.  131  Wis-  868 ; 
More  V.  Milwaukee  M.  Co.  126  Wis.  41. 

For  the  respondents  there  were  briefs  by  Jeffris,  Mouai, 
Smith  <&  Avery,  and  oral  argument  by  William  Smith.  To 
the  point  that  the  city  was  responsible  for  the  erroneous  esti- 
mates, they  cited  Bentley  v.  State,  78  Wis.  416;  Biurnham 
V.  Milvmvleee,  100  Wis.  55 ;  30  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  1202 ;  Slusser  v.  Burlington,  47  Iowa,  300 ;  Wood  v. 
FoH  Wayne,  119  U.  S.  312 ;  Bobinson  v.  Bohr,  73  Wis.  436; 
DamJcoehler  v.  Milwaukee,  124  Wis.  144,  149;  Bunker  v. 
Hudson,  122  Wis.  43;  1  Dillon,  Mun.  Corp.  §  237;  and 
other  cases. 

ViNjE,  J.  The  first  question  raised  by  the  defendant  is 
that'  there  was  no  assignment  of  the  contracts  from  Benson, 
the  principal  contractor,  to  the  plaintiffs,  that  was  binding 
upon  the  defendant,  owing  to  the  fact  that  it  never  knew  of, 
or  consented  to,  such  assignment.  The  trial  court,  however, 
found  that  it  did,  and  we  are  strongly  urged  to  set  aside  such 
finding  as  not  supported  by  the  evidence.  We  deem  it  unnec- 
essary to  determine  the  precise  question  raised,  because  the 
city  is  not  seeking,  by  counterclaim  or  otherwise,  to  enforce 
any  liability  against  the  principal  contractor  or  the  plaintiffs, 
but  only  attempting,  by  defensive  matter,  to  escape  the  lia- 
bility sought  to  be  enforced  against  it.    All  the  work  re- 
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quired  to  be  done  under  the  contracts  was  done  bj  the  plaint- 
iffs with  the  knowledge  and  consent  of  the  defendant  For 
it  is  admitted  that  Benson  sublet  the  work  to  the  plaintiffs ; 
that  the  defendant  consented  in  writing  thereto;  and  that  all 
the  work  called  for  by  the  contracts  has  been  fully  performed. 
That  being  so,  it  is  not  perceived  how  the  defendant  is  preju- 
diced by  an  assignment  to  the  plaintiffs  of  whatever  claim 
there  may  be  under  the  contracts  by  the  rightful  owner  of 
such  claim*  Confessedly  such  owner  was  either  Benson  or 
the  plaintiffs.  Benson  having  assigned  to  the  plaintiffs,  the 
defendant  is  amply  protected  by  such  assignment  from  fur- 
ther suits  by  him.  EarJewitz  v.  Barrett,  143  Wis.  639,  128 
N.  W.  430.  And  defendant  was  in  position  to  interpose  any 
defense  against  the  plaintiffs  that  would  have  availed  against 
Benson.  So  we  must  conclude  that  the  assignment  was  valid 
and  that  plaintiffs  were  entitled  to  maintain  the  action. 

The  more  important  question  is  whether  or'  not  plaintiffs 
necessarily  did  more  work  than  their  contracts  called  for. 
The  solution  of  this  question  will  depend  upon  whether  or 
not  the  plaintiffs  were  entitled  to  rely  upon  a  so-called  "bid- 
ding sheet*'  or  estimate  of  cuts,  hereinafter  mentioned.  The 
incorrectness  of  this  sheet  was  admitted.  It  appears  that 
the  defendant  city,  as  to  sewers,  is  operating  under  the  gen- 
eral charter  law  found  in  sees.  925 — 208  to  925 — 239c,  Stats. 
Such  law  provides  in  sees.  925 — 208  to  925 — 212  that  the 
city  shall  be  divided  into  sewerage  districts  and  a  plan  shall 
be  adopted;  that  diagrams  of  the  plans  of  the  sewerage  for 
each  district  shall  be  prepared,  showing  the  lots  and  parcels 
of  land,  the  main  sewers,  minor  sewers,  manholes,  catch- 
basins,  and  all  other  matters  pertaining  to  the  system.  It 
further  provides  for  notice  to  be  published  of  the  proposed 
plan,  of  a  hearing  of  objections,  and  a  report  thereon  to  the 
common  council.  The  latter  "shall  then  examine  the  same 
and  may  approve  the  plan  as  proposed  or  change  it  in  such 
manner  as  they  think  proper,  and  approve  as  changed  or 
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modified  by  them,  or  may  reject  the  plan  and  direct  the 
board  to  propose  a  new  plan,  in  which  case  proceedings  shall 
be  had  as  before."  Sec.  925 — 211.  The  next  section  pro- 
vides that  "when  the  plan  for  any  sewerage  district  is  finally 
determined  complete  diagrams  of  the  same  shall  be  prepared 
in  duplicate  and  certified  to  be  correct  by  the  board  of  public 
works ;  one  of  such  diagrams  shall  be  filed  in  the  office  of  the 
city  clerk  and  one  in  the  office  of  the  register  of  deeds  of  the 
county  within  which  the  city  is  located."  It  is  also  made 
obligatory  on  tie  board  of  public  works  to  present  to  the 
council  on  or  before  the  first  Monday  of  March  in  each  year 
a  report  "of  the  sewers  necessary  or  advisable  to  be  con- 
structed during  the  ensuing  year."  This  report  the  council 
may  approve  as  made  or  as  changed  or  modified  by  it. 
Sec  926 — 213.     The  provisions  of  sec  925 — 214  are  that : 

"After  the  council  shall  have  ordered  the  construction  of 
any  sewer  the  board  of  public  works  shall  advertise  for  and 
receive  bids  to  do  the  work  so  ordered,  having  first  procured 
to  be  carefully  prepared  and  put  on  file  in  the  office  of  the 
board,  for  the  examination  and  guidance  of  bidders,  plans 
and  specifications  describing  the  work  to  be  done  and  the 
kinds  and  qualities  of  materials  to  be  used,  as  directed  by  the 
council,  and  shall  let  the  contract  to  the  lowest  responsible 
and  reliable  bidder;  provided,  however,  that  the  board  shall 
have  the  right  to  reject  all  bids  and  re-advertise  for  proposals 
if  ihey  believe  none  of  the  bidders  are  responsible  or  that  any 
agreement  has  been  entered  into  between  bidders  to  prevent 
competition ;  and  provided  further,  that  the  contract  shall  not 
be  binding  till  approved  by  the  council  and  countersigned  by 
the  comptroller." 

It  is  apparent  from  this  scheme  that  every  step  in  the 

progress  of  the  construction  of  sewers,  from  the  first  proposed 

plan  until  the  approval  of  the  contract  by  the  city  comptroller, 

is  a  matter  of  record,  and  is  a  matter  upon  which  the  city  as 

such   acts.     Sec    925 — 214   prescribes   precisely  what   the 

board  of  public  works  shall  cause  to  be  prepared  and  put  on 

file  for  the  examination  and  guidance  of  bidders,  namely. 
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plans  and  specifications  describing  the  -work  to  be  done  and 
the  kinds  and  qualities  of  material  to  be  used,  as  directed  fey 
the  cowncih  The  rule  Expressio  unius  est  excltisio  aUerius 
certainly  applies  here.  In  express  terms  the  statute  saya 
what  bidders  shall  examine  and  be  guided  by,  namely,  the 
plans,  specifications,  etc.,  prepared  by  the  city  pursuant  U> 
law  and  put  on  file  for  that  express  purpose.  No  mention 
or  hint  of  any  bidding  sheet  or  estimate  of  cuts  prepared  by 
the  city  engineer  or  any  one  else  is  made.  Indeed,  the  very 
contract  entered  into  between  the  parties  excludes  the  idea 
of  any  such  sheet  having  been  the  basis  thereof  or  even  the 
inducement  therefor.     It  says : 

"Whereas,  The  said  party  of  the  first  part  hath  made  ta 
the  city  of  Janesville  a  proposal  in  writing,  which  is  hereto 
annexed,  marked  'Exhibit  A,'  to  furnish  all  the  material  and 
do  all  the  work  for  the  construction  and  completion  of  certain 
sewers  mentioned  in  said  proposal,  according  to  the  specifica- 
tions therefor,  hereto  annexed,  marked  'Exhibit  B,'  and  the 
profiles,  plans  and  details  thereof  on  file  in  the  office  of  the 
street  assessment  committee,  in  the  city  clerk's  office  in  said 
city ;  and  the  contract  for  doing  said  work  has  been  awarded 
to  the  said  party  of  the  first  part  in  the  manner  provided  by 
law: 

"Now,  therefore,  the  said  party  of  the  first  part,  hereinafter 
designated  'the  contractor,'  for  and  in  consideration  of  the 
covenants  and  agreements  hereinafter  contained,  hereby  cove- 
nants and  agrees  to  and  with  the  city  of  Janesville  to  furnish 
all  the  material  and  do  aU  the  work  necessary  and  required 
for  the  construction  and  completion  of  the  sewers  in  the 
streets,  parts  of  streets,  alleys,  public  grounds  and  lots  men- 
tioned in  said  proposal,  and  to  prosecute  the  same  diligently 
to  their  full  completion,  in  accordance  with  and  pursuant  t<> 
the  specifications  therefor,  and  the  profiles,  plans  and  details 
thereof,  and  subject  to  the  superintendence  and  direction  of 
the  street  assessment  committee,  as  in  said  specifications  and 
this  contract  set  forth.  And  said  proposal,  specifications, 
profiles  and  plans  respectively,  are  hereby  made  a  part  of  this 
contract,  and  mutually  binding  and  obligatory  in  all  respects 
to  the  same  purpose  and  effect  as  if  incorporated  in  this  con* 
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tract ;  and  all  the  requirements  thereof  respectively  are  agreed 
upon  as  of  the  terms  of  this  contract^  and  as  well  of  the  char- 
acter and  quality  of  the  material  to  be  used  and  the  manner 
of  the  construction  of  the  said  sewers  therein  specified  and 
set  forth,  and  the  price  to  be  paid  for  the  construction  and 
completion  of  said  sewers/' 

This  sets  forth  clearly  that  the  plaintiffs  agreed  to  furnish 
the  material  and  do  the  work  in  accordance  with  and  pur- 
suant to  the  specifications,  profiles,  plans,  and  details  on  file 
in  the  city  clerk's  office,  which  were  by  the  terms  of  the  con- 
tract incorporated  therein  and  made  a  part  thereof.  When 
we  come,  therefore,  to  inquire  what  the  plaintiffs  agreed  to 
do,  we  find  it  clearly  set  out  in  the  contract  itself.  They 
agreed  to  do  the  work,  not  as  per  bidding  sheet,  but  as  per 
plans  and  specifications  incorporated  into  the  contract.  The 
bidding  sheet  was  a  mere  fugitive  piece  of  paper  entitled 
"Sewer  Estimate  of  Cuts  in  Janesville,  Wis."  It  was  found 
by  the  trial  court  to  have  been  given  by  the  city  engineer  to 
the  contractor,  Benson,  when  he  came  to  figure  on  the  con- 
tract. The  city  engineer  stoutly  denied  that  he  gave  it  to 
Benson  and  says  it  was  prepared  by  his  assistant  at  the  request 
of  certain  other  contractors,  and  that  in  the  preparation  of  it 
his  assistant  did  the  work  for  the  contractors  and  not  for  the 
city.  Benson  said,  speaking  of  the  bidding  sheet :  "I  got  the 
blue  prints  to  figure  on,  at  the  same  time  he  [the  city  en- 
gineer] gave  me  this  to  expedite  and  help  me  in  the  matter." 
We  will  assume,  however,  that  the  fact  is  as  found  by  the 
trial  court,  that  it  was  given  to  Benson  by  the  city  engineer. 
Did  the  contractor  have  a  right  to  rely  upon  it?  The  sheet 
consists  of  a  computation  as  to  each  street  showing  minimum, 
cut;  maximum  cut;  average  cut;  distance  of  average  cut; 
distance  of  cut  over  eight  feet ;  and  sizes  of  pipes.  It  is  evi- 
dent, therefore,  that  it  is  neither  a  plan,  profile,  specification, 
nor  a  detail,  but  a  computation  made  from  the  profiles  and 
specifications.  It  was  not  contemplated,  called  for,  or  men- 
tioned either  in  the  statute  or  the  contract*  In  dealing  with 
Vol.145— 30 
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a  public  corporation  as  the  contractor  did,  he  was  bound  to 
know  the  extent  of  the  authority  of  its  officers  as  well  as  of 
the  corporation  itself.  ^^It  is  a  general  and  fundamental 
principle  of  law/*  says  Dillon  in  his  work  on  Municipal  Cor- 
porations, sec  447  (4th  ed.),  "that  aU  persons  contracting 
with  a  municipal  corporation  must  at  their  peril  inquire  into 
the  power  of  the  corporation  or  of  its  officers  to  make  the  con- 
tract ;  and  a  contract  beyond  the  scope  of  the  corporate  power 
is  void,  although  it  be  under  the  seal  of  the  corporation.  •  «  • 
So,  also,  those  dealing  with  the  agent  of  a  municipal  corpora- 
tion are  likewise  bound  to  ascertain  the  nature  and  extent  of 
his  authority.  This  is  certainly  so  in  all  cases  where  this  au- 
thority is  special  and  of  record,  or  conferred  by  statute.  The 
fact  that  in  such  a  case  the  agent  made  false  representations 
in  relation  to  his  authority  and  what  he  had  already  done, 
will  not  aid  those  who  trusted  to  such  representations,  to  es- 
tablish a  liability  on  the  part  of  his  corporate  principal." 
He  was  therefore  chargeable  with  knowledge  of  the  fact  that 
the  city  engineer  had  no  authority  to  change  the  depth  of  the 
excavations  as  shown  by  the  profiles.  The  statute  prescribed 
the  mode  of  letting  the  contract  and  the  basis  upon  which  it 
was  to  be  let,  and  that  mode  was  exclusive  and  binding  upon 
both  the  city  and  the  contractor.  He  cannot  now  be  heard 
to  say  that  he  relied  upon  something  which  he  knew  he  had 
no  right  to  rely  upon.  For  every  person  dealing  with  an  of- 
ficer of  a  public  corporation  is  presumed  to  know  the  extent 
of  his  powers  in  the  particular  case.  Gilbert  v.  Pier,  102 
Wis.  334,  78  K  W.  566. 

But  it  is  claimed  that  laymen  and  contractors  could  not 
determine  the  depth  of  cut  from  the  profiles  and  therefore 
recourse  to  the  bidding  sheet  was  necessary.  It  is  rather  re- 
gretfully that  we  mention  this  claim,  for  it  can  hardly  be  dis- 
posed of  without  the  use  of  language  that  may  offend.  The 
profiles  were  carefully  drawn  to  scale  with  the  horizontal  and 
vertical  scale  plainly  marked  thereon,  and  showed  the  existing 
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surface  of  the  street  in  each  case,  and  the  base  or  bottom  line 
of  the  sewer  as  to  each  street^  yet  in  spite  of  this  fact  several 
witnesses  testified  that  the  contractors  could  not  compute  the 
amount  of  excavation  therefrom.  Such  testimony  challenges 
either  the  credibility  or  the  intelligence  of  the  witness,  or 
both.  The  witness  Lindquid  emphasized  this  challenge  by 
first  testifying  that  it  was  not  practicable  to  figure  from  the 
profiles,  and  then  by  saying  that  as  the  work  progressed  he 
frequently  scaled  the  profiles  to  check  up  and  to  ascertain 
how  deep  their  work  was;  and  that  he  used  the  profiles  in  the 
progress  of  the  work.  Benson  had  been  in  the  sewer  con- 
tracting business  for  ten  years  and  Lindquist  for  fifteen 
years.  They  were  neither  laymen  nor  tyros.  It  would 
seem  as  though  it  were  hi^  time  they  understood  profiles. 
So  much  by  way  of  a  gentle  reminder  to  witnesses  that  courts 
are  not  bound  to  accept  as  true  all  testimony  that  is  given. 

We  have  stated  that  the  profiles  showed  the  existing  sur- 
face of  the  street  in  each  case.  This  is  true,  though  such  fact 
did  not  appear  from  those  profiles  on  which  only  the  estab- 
lished grade  of  the  street  was  marked.  The  established 
grade  of  eadi  street,  however,  was  a  matter  of  public  record, 
and  the  survey  made  by  plamtifFs'  witness  Clausen,  which  was 
a  surface  survey  of  every  street  in  question,  shows  that  the 
established  grades  corresponded  to  the  actual  surface  or  else 
there  would  not  have  been  a  practical  correspondence  between 
Mr.  Clausen's  survey  and  the  profiles.  That  there  was  such 
a  correspondence  is  shown  by  Mr.  Clausen's  testimony  and 
is  not  disputed.  The  contractors,  by  the  profiles,  plans, 
specifications,  and  details,  were  furnished  correct  data  upon 
which  to  base  their  bid.  That  a  correct  so-called  estimate  of 
cuts  or  bidding  sheet  would  have  saved  liiem  considerable 
work  in  computation  is  self-evident  But  the  statute  has 
seen  fit  to  place  the  burden  of  computation  upon  the  contract- 
ors and  not  upon  the  city,  and  there  we  must  let  it  rest. 

As  no  daim  is  made  that  more  work  was  done  or  material 
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furnished  than  was  called  for  by  the  profiles^  plans,  specifica- 
tions, and  details,  and  as  these  were  all  admitted  upon  the 
trial  to  be  correct,  it  follows  that  plaintiffs'  claim  should  have 
been  disallowed  in  f ulL  This  disposition  of  the  case  renders 
it  unnecessary  to  consider  a  number  of  questions' discussed  in 
the  brief  and  upon  the  oral  argument 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint  upon  the  merits. 


Schmidt,  Bespondent,  vs.  Mebtes,  Appellant; 

February  21— March  IJ^  1911, 

Partnership:  Dissolution:  Accounting  and  settlement:  Action:  At  law 

or  in  equity  t 

1.  Where  partnership  affairs  have  been  settled  by  agreement  and 

nothing  remains  to  be  done  except  payment  of  the  amount 
which  one  partner  has  agreed  to  pay  the  other  for  his  share  In 
the  business,  the  remedy  at  law  for  failure  to  pay  such  agreed 
sum  is  adequate  and  exclusive,  at  least  unless  defendant  Is  in- 
solvent. 

2.  But  where  the  agreement  to  dissolve  Is  contingent  upon  an  ac- 

counting and  settlement  which  the  parties  are  unable  to  com- 
plete because  of  divergent  views  as  to  their  respective  interests, 
and,  although  defendant  has  been  placed  In  possession  of  the 
firm  assets,  it  appears  that  such  possession  was  surrendered  to 
him  upon  his  promise  that  the  settlement  should  be  made,  and 
It  further  appears  that  there  are  firm  Uabillties  still  unpaid 
and  that  defendant  has  attempted  to  mortgage  the  partnership 
property  as  his  own,  an  action  in  equity  for  an  accounting  and 
settlement  will  lie. 

!Aj>PEATi  from  an  order  of  the  circuit  court  for  Washington 
county :  Mabtin  L.  Lubok,  Circuit  Judge.     AffirmecL 

This  is  an  action  in  equity  to  wind  up  a  partnership,  and 
from  an  order  overruling  a  general  demurrer  to  the  complaint 
the  defendant  appeals.     The  complaint  alleges  in  substance 
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that  tlie  parties  formed  a  partnership  in  May,  1907,  for  the 
purpose  of  conducting  the  retail  drug  business  at  Hartford 
in  this  state,  the  plaintiff  omtributing  his  experience  as  a 
practical  druggist  and  the  defendant  $2,500  in  cash,  the 
plaintiff  agreeing  to  pay  defendant  $25  per  month  until  the 
amount  paid  should  equal  one  half  of  defendant's  cash  con- 
tribution ;  that  the  partnership  business  was  opened  in  July, 
1907,  and  continued  in  operation  till  August,  1909,  during 
which,  time  the  plaintiff  paid  to  the  defendant  $400  on  the 
agreement  last  referred  to ;  that  just  prior  to  August,  1909, 
a  dispute  arose  between  the  partners,  and  it  was  then  agreed 
that  the  partnership  should  be  dissolved,  that  an  inventory  of 
all  of  the  assets  be  taken  ^'and  the  books  of  said  partnership 
be  examined,  and  that  a  complete  accounting  should  be  had 
for  the  purpose  of  ascertaining  the  interest  of  each  partner 
in  said  business;  that  after  such  accounting  the  defendant 
should  pay  to  the  plaintiff  what  his  interest  in  said  business 
amounted  to,  and  that  thereupon  the  defendant  should  be- 
come sole  proprietor  of  said  business."  The  complaint  fur- 
ther alleges  that  the  plaintiff,  relying  on  defendant's  promise 
to  make  a  fair  settlement  of  the  partnership  affairs,  gave  up 
possession  of  the  partnership  assets  to  the  defendant,  who 
still  retains  such  possession ;  that  an  inventory  of  assets  was 
taken,  the  books  and  accounts  examined  and  settled,  a  list  of 
partnership  liabilities  agreed  on,  the  amounts  respectively 
drawn  out  by  the  partners  agreed  on,  and  it  was  found  that 
the  net  assets,  excluding  book  accounts  of  about  $600,  were 
$2,776.61;  that  after  these  matters  had  been  agreed  on  a  dis- 
pute arose  between  the  parties  as  to  their  respective  interests 
in  the  assets,  and  that  the  parties  are  still  unable  to  agree 
thereon ;  that  defendant  is  in  possession  of  all  the  partnership 
assets,  and  is  conducting  the  business,  receiving  the  full  bene- 
fit of  the  good  will,  and  wrongfully  daims  to  own  all  of  the 
assets  and  has  attempted  to  mortgage  the  same ;  that  he  has 
wrongfully  excluded  the  plaintiff  from  participation  in  the 
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business  and  from  possession  of  the  assets,  although  plaintiff 
has  demanded  that  he  be  allowed  to  participate  in  the  man- 
agementy  control,  and  possession  of  the  property.  The 
prayer  is  for  dissolution  of  the  partnership,  appointment  of 
a  receiver  with  power  to  dispose  of  the  property,  payment  of 
the  partnership  debts  and  costs,  and  division  of  the  remain- 
ing assets  between  the  parties  according  to  their  respective 
interests. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
SoAvyer  &  Sawyer,  and  for  the  respondent  on  that  of  Paul  A, 
Btx* 

WiNSLOW,  C.  J.  The  appellant  does  not  dispute  the  gen- 
eral principle  that  equity  is  the  proper  forum  in  which  to 
close  up  partnership  concerns,  settle  the  accounts  between  the 
partners,  dispose  of  the  property,  and  pay  the  partnership 
debts  through  the  arm  of  a  receiver,  and  divide  the  residuum 
between  the  partners ;  but  his  contention  is  in  substance  that 
under  the  all^ations  of  the  present  complaint  it  appears  that 
the  partnership  affairs  have  been  settled  by  agreement  of  the 
parties,  and  that  nothing  remains  save  the  payment  of  the 
amount  which  the  defendant  has  agreed  to  pay  the  plaintiff 
for  his  share  in  the  business.  -Were  his  premises  correct  it 
seems  that  the  conclusion  would  follow  that  the  remedy  at 
law  by  action  to  recover  the  agreed  balance  would  be  adequate 
and  exclusive.  Where  nothing  is  left  to  be  done  save  the 
payment  of  an  agreed  balance  there  can  be  no  necessity  of  a 
resort  to  equity,  at  least  in  the  absence  of  insolvency  on  the 
part  of  the  defendant.  Edwards  v.  Remington,  51  Wis. 
336,  8  N.  W.  193 ;  Gauffer  v.  Pautz,  45  Wis.  449. 

That,  however,  is  not  the  situation  presented  by  the  com- 
plaint. True,  the  parties  agreed  to  dissolve,  and  have  agreed 
upon  an  inventory  of  assets  and  upon  the  amounts  they  have 
respectively  drawn  from  the  business,  but  here  they  part  oom- 
pany«     They  cannot  agree  as  to  their  respective  interests  in 
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the  residuum  of  assets.  'Now  the  agreement  of  dissolution 
as  alleged  in  the  complaint  was  in  substance  that  after  the  ac- 
counting the  interest  of  each  partner  should  be  ascertained 
and  the  defendant  should  pay  to  the  plaintiff  what  his  inter- 
est amounted  to  (i.  e.  the  interest  thus  ascertained),  and  there- 
upon the  defendant  should  become  sole  proprietor  of  the  busi- 
ness and  the  plaintiff  should  step  out.  There  was  to  be  no 
dissolution  nor  relinquishment  of  plaintiff's  rights  as  a  part- 
ner until  this  payment.  True,  the  defendant  took  possession 
of  the  property  with  plaintiff's  consent,  but  only  upon  the 
promise  that  the  settlement  should  be  made.  So  we  have  a 
case  of  an  agreement  to  dissolve  in  the  future  contingent  upon 
an  accounting  and  settlement  which  the  parties  are  unable  to 
complete  on  account  of  divergent  views  as  to  their  respective 
interests,  and,  while  the  defendant  has  been  placed  in  posses- 
sion of  the  firm  assets,  it  appears  that  the  possession  was  sur- 
rendered upon  the  promise  that  the  settlement  should  be  made. 
In  addition  to  this,  it  fairly  appears  from  the  complaint  by 
inference  that  there  are  firm  liabilities  still  unpaid  and  that 
the  defendant  has  attempted  to  mortgage  the  partnership 
property  as  his  own. 

All  these  considerations  differentiate  the  case  very  ma- 
terially from  a  case  where  all  that  remains  to  be  done  is  for 
one  partner  to  pay  the  other  an  agreed  balance.  We  con- 
clude that  the  demurrer  to  the  complaint  was  properly  over^ 
ruled. 

By  the  Court. — Order  affirmed. 
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LiTTS  and  another,  Bespondents,  vs.  Mobsb,  Appellant 

relMruary  tl—March  U,  1911. 

Beal-ettate  Irokers:  Middlemen:  CommUsiona  from  hoth  parties. 

Brokers  who,  in  procuring  a  purchaser  for  land,  acted  as  middle- 
men only  and  not  as  agents  of  the  vendor,  are  entitled  to  the 
agreed  commission  for  such  sendee,  even  though  they  were 
also  employed  by  and  receired  a  commission  from  the  purchaser. 

Appbax  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Masto^  L.  Luegk,  Circuit  Judge.     Affirmed. 

Plaintiffs  allege  that  in  the  fall  of  1906  they  entered  into 
■an  agreement  with  the  defendant  whereby  the  defendant 
agreed  to  pay  to  the  plaintiffs  the  sum  of  $500  commission  in 
the  event  of  their  securing  a  purchaser  at  a  stated  price  for 
defendant's  hotel  property  in  the  city  of  Elkhom.  The  com- 
plaint also  alleges  that  the  defendant  agreed  to  take  in  ex- 
change for  such  property  improved  or  unimproved  Western 
lands;  that  thereafter  plaintiffs  secured  the  Burchard-Hurl- 
but  Land  Company  as  a  purchaser,  brought  the  parties  to- 
gether, and  a  sale  resulted.  The  answer  of  the  defendant 
was  a  general  denial  of  the  allegations  of  the  complaint  On 
the  trial  defendant  asked  permission  to  amend  his  answer  so 
as  to  set  up  as  a  defense  the  fact  that  plaintiffs  were  in  the 
employment  of  the  party  who  purchased  defendant's  property 
and  received  a  commission  from  such  purchaser,  and  that  the 
plaintiffs  acted  for  the  purchaser  adversely  to  the  interests  of 
the  defendant.  The  court  refused  to  permit  such  amend- 
ment Testimony  was  introduced,  however,  tending  to  prove 
defendant's  contention  in  this  regard.  Upon  a  verdict  for 
the  plaintiffs  for  $500  and  costs  judgment  was  entered,  from 
which  judgment  this  appeal  is  taken. 

E.  T.  Cass,  for  the  appellant 

/•  /•  Ctmningham,  for  the  respondents. 
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Babkes^  J.  The  defendant  contends  (1)  that  the  verdict 
rendered  is  not  supported  by  the  evidence,  and  (2)  that  the 
plaintiffs  cannot  recover  because  they  acted  as  the  agents  of 
both  parties  to  the  transaction. 

1.  The  plaintiff  Francis  testified  to  the  making  of  the  con- 
tract, the  substance  of  which  is  contained  in  the  statement  of 
facts.  The  defendant  denied  that  such  contract  was  made. 
On  this  disputed  testimony  the  jury  found  for  the  plaintiffs 
and  its  verdict  is  conclusive  in  this  court 

2.  The  evidence  quite  clearly  shows  that  the  plaintiffs 
acted  in  the  capacity  of  middlemen  and  not  as  agents  of  the 
defendant.  Such  being  the  situation,  they  were  entitled  to 
recover  the  commission  agreed  upon.  Tasse  v.  Kindt,  ante, 
p.  116, 128  N.  W.  972,  and  cases  cited. 

By  the  Court. — Judgment  afiSrmed. 


Janbek,  Bespondent,  vs.  Euenzie,  imp.,  Appellant 

February  21 — March  H^  1911. 

BilU  and  notes:  Additional  signatures  after  maturity:  Oonsidera" 

tion:  Statute  of  frauds. 

One  who,  after  maturity  of  a  note  executed  by  another  person  and 
In  conBlderatlon  of  the  extension  of  the  time  for  pa3rment,  signs 
the  same  as  maker,  thereby  adopts  the  terms  of  the  note  and 
becomes  bound  by  it, — ^the  recital  in  the  note,  "for  value  re- 
ceived," being  a  sufBlcient  compliance  with  the  statute  of  frauds 
(Be&  2807*  Stats.  1898)  as  to  expressing  the  consideration. 

'Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Mabtin  L.  Lueck,  Circuit  Judge.     Affirmed. 

This  action  was  brought  against  (?.  M.  Kuenzie,  appellant, 
and  Louis  IT.  Meyer  and  Xavier  Maier,  defendants,  upon  a 
promissory  note  for  $300  made  and  executed  by  the  defend- 
ant Louis  K.  Meyer  on  the  80th  day  of  December,  1900,  pay- 
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able  one  year  after  date  with  six  per  cent,  interest.  The  inter- 
est was  paid  and  indorsed  upon  the  note  until  December  9, 
1905,  at  which  latter  date  plaintiff  pressed  for  payment  and 
the  defendant  Louis  N.  Meyer  asked  for  an  extension  of  one 
year,  which  plaintiff  promised  to  give  provided  said  Louis  N. 
Meyer  would  obtain  additional  signers.  Xavier  Maier  and 
appellant  signed  the  note  under  the  name  of  the  original 
maker,  Louis  N.  Meyer,  and  at  his  request.  After  the  ex- 
piration of  the  year  from  the  time  of  the  signing  by  the  ap- 
pellant and  Xavier  Maier  this  suit  was  brought  against  the 
three  signers,  Louis  N.  Meyer,  Xavier  Maier,  and  the  appel- 
lant, 0.  M.  Kuenzie.  Kv^nzie  appeared  and  defended  on 
the  ground  that  there  was  no  consideration  for  his  signature 
and  that  no  new  consideration  in  fact  passed  at  the  time  of 
signing  the  note.  The  case  was  tried  by  the  court  without  a 
jury  and  the  following  findings  made: 

"(1)  That  on  the  30th  day  of  December,  1900,  at  Wau- 
pun,  Wisconsin,  the  defendant  Louis  N.  Meyer  made  his 
promissory  note  in  writing  dated  on  that  day,  and  thereby 
promised  to  pay  to  the  plaintiff  the  sum  of  three  hundred 
($300)  dollars  one  year  after  date,  with  interest  at  the  rate 
of  six  per  cent,  per  annum  until  paid. 

"(2)  That  during  the  month  of  December,  1905,  the  de- 
fendants Xavier  Maier  and  (?.  M.  Kuenzie  signed  the  promis- 
sory note  executed  by  Louis  N.  Meyer  and  bearing  date  on 
the  30th  day  of  December,  1900,  and  thereby  promised  to 
pay  to  the  plaintiff  the  sum  of  three  hundred  ($300)  dollars, 
according  to  the  terms  of  said  note. 

"(3)  That  no  part  of  said  note  has  been  paid,  except  the 
payments  of  interest,  as  appears  from  the  indorsements  on 
the  back  of  said  note." 

And  as  conclusions  of  law  the  court  found: 

"(1)  That  the  defendants,  Louis  N.  Meyer,  Xavier  Maier, 
and  Q.  M.  Kvenzie,  are  indebted  to  the  plaintiff  on  said  note 
for  the  sum  of  three  hundred  ($300)  dollars,  together  with 
the  unpaid  interest  due  on  same,^' 
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Judgment  was  rendered  for  the  plaintiflf  in  accordance 
with  the  findings  in  the  sum  of  $300,  together  with  interest 
and  costs,  from  whidi  judgment  this'  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Skinner  <&  TKauer, 
and  oral  argument  by  Nicholas  Thauer. 

James  Murray,  for  the  respondent. 

Eebwin,  J.  It  is  insisted  on  the  part  of  the  appellant 
that  his  signature  to  the  note  in  question  was  not  binding 
upon  him,  but  was  void  under  the  provisions  of  sec  2307, 
Stats.  (1898),  because  it  was  a  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  not  in  writing 
expressing  the  consideration  and  subscribed  by  the  party  to 
be  charged  therewith.  It  is  argued  that,  the  note  being  a 
valid  obligation  when  originally  made  and  signed  by  Louis  ]!^. 
Meyer,  it  could  not  afterwards  by  the  signature  of  the  appel-^ 
lant  become  his  contract  and  binding  upon  him.  We  do  not 
think  the  position  is  well  taken.  The  note  upon  its  face  re- 
cited that  it  was  given  for  value  received  and  was  in  com- 
pliance with  all  the  provisions  of  the  statute,  which  require 
the  agreement  to  pay  the  debt  of  another  to  be  in  writing  ex- 
pressing the  consideration  and  signed  by  the  party  to  be 
charged.  The  consideration  "for  value  received"  was  re- 
cited in  this  note,  and  that  is  a  sufficient  compliance  with  the 
statute  as  to  expressing  consideration.  Day  v.  Elmore,  4 
Wis.  190;  Sears  v.  Lay,  19  Wis.  96;  Houghton  v.  Ely,  26 
Wis.  181,  189;  Dahlman  v.  Hamm^l,  45  Wis.  466;  Toung 
V.  Brovm,  53  Wis.  333, 10  N.  W.  394. 

The  signature  of  the  appellant  to  this  note  amounted  to  an 
adoption  of  the  terms  of  the  note  including  the  recital  "for 
value  received,"  therefore  was  a  valid  binding  contract. 
Moreover  the  evidence  is  ample  to  support  a  finding  that  the 
time  for  payment  of  the  note  was  extended  one  year  in  consid- 
eration of  the  additional  signatures.     It  is  true  the  court 
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below  did  not  find  directly  that  the  time  was  extended  <me 
jear^  but  did  find  that  Xavier  Maier  and  the  appellant  signed 
the  note  during  the  month  of  December,  1906,  which  note 
bore  date  December  80,  1900,  "and  thereby  promised  to  pay 
to  the  plaintiff  the  sum  of  three  hundred  ($300)  dollars  ae- 
cording  to  the  terms  of  said  note."  The  writing  signed  by 
the  appellant  was  sufficient  oompliance  with  the  statute,  and 
ihe  evidence  shows  that  there  was  an  extension  of  time  for 
the  payment  of  the  note  in  consideration  of  the  signatures  of 
appellant  and  Xavier  Maier.  It  follows  that  the  judgment 
below  must  be  affirmed. 

By  the  Court. — ^The  judgment  is  affirmed. 


BoDiirsoir,  Executor,  and  others,  Appellants,  vs.  MoQinnis 

and  another,  Bespondents. 

February  $1— March  H,  1911. 

Witnesses:  Competency:  Hushand  and  wife:  Nominal  interest  in  ac- 
tion, 

1.  Husband  or  wife  may  be  a  witness  In  behalf  of  a  codefendant  of 
the  other  spouse  when  such  defendant  spouse  has  only  a  repre- 
sentative or  nominal  interest  in  the  action,  even  though  said 
defendant  spouse  may  be  liable  for  costs  in  case  of  defeat 

t.  The  custodian  of  i>ersonal  property  who  is  made  defendant  in 
replevin  with  his  principal,  the  owner  of  such  property,  is  to  be 
considered  as  having  only  a  nominal  Interest  in  the  action, 
within  the  meaning  of  the  foregoing  rule. 

Appbai*  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Maetin  L.  Lueck,  Circuit  Judge.     Affirmed. 

Oeo.  E.  Robinson,  for  the  appellants. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  John  A.  Kelly. 
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TiMiJEK,  J.  The  plaintiff,  executor  of  Margaret  White, 
deceased,  brought  this  action  of  replevin  for  two  certificatea 
of  deposit  issued  to  Margaret  White  in  her  lifetime  and  with- 
held from  him  bj  the  defendants  Ma/ry  McOinnis  and  Charles 
McOimUs.  No  rights  of  creditors  of  the  estate  are  involved^ 
The  defendant  Mary  answered,  daiming  ownership  by  gift 
from  Margaret  White,  and  the  defendant  Charles  answered, 
disclaiming  all  title  or  interest  and  asserting  that  he  held  pos* 
session  only  as  agent  or  custodian  of  the  defendant  Mary. 
Agnes  McGinnis,  wife  of  Charles ,  was,  under  objection  and 
exception,  sworn  as  a  witness  on  the  part  of  defendants.  If 
she  was  a  competent  witness  there  is  testimony  sufficient  to 
support  the  finding  that  Mary  McOinnis  had  title  by  gift 
from  Margaret  White  and  the  judgment  must  be  affirmed. 
If  she  was  not  competent,  there  is  no  sufficient  testimony  to 
support  the  finding  and  judgment  must  be  reversed. 

Two  lines  of  precedents  exist  in  this  state :  one  to  the  effect 
that  the  wife  of  a  defendant  is  not  a  competent  witness  for 
the  defense  in  an  action  against  her  husband  and  another  in 
favor  of  the  latter  where  her  testimony  is  of  such  a  nature 
that  it  would  aid  her  husband  as  well  as  his  codefendant. 
BaHlett  v.  Clough,  94  Wis.  196,  201,  68  K  W.  8Y5 ;  Stew- 
art V.  Stewart,  41  Wis.  624 ;  In  re  Valentine's  Will,  93  Wis. 
45,  6Y  N.  W.  12.  The  other  is,  where  one  of  the  spouses  sues 
or  defends  in  a  representative  capacity  the  other  is  a  compe- 
tent witness  in  the  action.  Cordon  v.  Sullivan,  116  Wis. 
543,  93  N.  W.  457,  and  cases  cited.  Strictly  speaking, 
neither  of  these  precedents  covers  the  instant  case,  but  in  this 
case  the  defendants  might,  on  a  proper  showing,  have  had 
separate  trials,  and  thus  the  testimony  of  the  wife  of  Charles 
might  have  been  made  available  to  Mary.  Sec  2844,  Stats. 
(1898) ;  J7.  S.  v.  Addatte,  6  Blatch.  76;  Woods  v.  'State,  76 
Ala.  35 ;  Staie  v.  Rainsbarger,  71  Iowa,  746,  31  N.  W.  865 ; 
Whitloii?  V.  State,  74  Ga.  819.  Or  if  the  plaintiff  had 
brought  his  replevin  against  Charles  McGinnis,  who  had  pos- 
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session  of  the  property,  Charles  oould  have  interpleaded  the 
plaintiff  with  Mary  under  sec.  2610,  Stats.  (1898),  and  the 
latter  could  then  have  availed  herself  of  the  testimony  of 
A^es.  The  plaintiff  ought  not  to  be  able  to  prevent  this 
by  merely  adding  Mary  as  a  party  defendant  in  this  posses- 
sory action.  Ceremonies  of  procedure  should  not  obstruct 
justice,  and  what  might  have  been  done  indirectly  through 
either  of  the  foregoing  methods  should  not  result  in  reversal 
of  the  judgment  when  directly  done  unless  some  paramount 
rule  of  law  is  tran$gressed  by  this  direct  action.  These  cere- 
monies seem  uxmecessary  in  a  case  like  the  present,  where 
the  husband  has  no  substantial  interest  in  the  result  of  Uie 
action  except  his  liability  to  costs.  We  adopt  the  rule  that 
one  of  the  spouses  may  be  a  witness  in  behalf  of  a  codef endant 
of  the  other  spouse  when  such  defendant  spouse  has  only  a 
representative  or  a  nominal  interest  in  the  action,  even 
though  said  defendant  spouse  be  subject  to  costs  in  case  of 
defeat.  We  consider  the  custodian  of  personal  properly  who 
is  made  defendant  in  replevin  with  his  principal,  the  owner 
of  such  property,  as  one  having  only  a  nominal  interest 
By  the  Courts — Judgment  affirmed. 


BsTDSN,  Bespondent,  vs.  Oaibngboss  and  another,  Appel- 
lants. 

February  21 — March  H,  1911, 

BiJU  and  notes:  Collateral  security:  Indorsement:  Waiver  of  demand, 
etc.:  Mortgages:  Foreclosure:  Homestead:  Exhausting  remedy 
on  collaterdl. 

m 

1.  The  Indorsement  and  delivery  of  a  note,  by  the  payee  to  a  third 
person,  before  maturity,  as  collateral  security,  with  waiver  of 
demand  and  notice  of  nonpayment,  amounts  to  an  absolute 
agreement  on  his  part  to  pay  the  note  at  maturity  if  the  maker 
falls  to  do  sa 
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2.  Where  a  note  la  bo  Indorsed  and  delivered  as  collateral  security 

to  a  debt  of  the  Indorser,  It  Is  no  defense  to  an  action  upon  the 
principal  debt  that  the  plaintiff  failed  to  enforce  collection  of 
such  collateral  note,  since  defendant  was  under  contract  to 
pay  It  and  might  then  enforce  It  himself. 

3.  Where  a  debt  of  12,000  was  secured  by  mortgage  of  real  estate 

worth  111,600,  Including  a  homestead  worth  |9,000,  and  also  by 
a  note  for  |500  subsequently  given  as  collateral,  on  which  the 
mortgagor  was  liable  as  Indorser, — ^the  mortgaged  land  being 
thus  ample  to  pay  the  Judgment  on  foreclosure  and  still  leave 
the  15,000  homestead  exemption  Intact, — there  was  no  reason 
why  the  mortgagee,  seeking  to  foreclose,  should  be  compelled 
to  exhaust  first  his  remedy  against  the  maker  of  the  collateral 
note,  either  to  exonerate  the  realty  as  a  whole  or  to  save  the 
homestead. 

4.  The  f^ct  that  the  homestead  had  been  conveyed  by  the  mortgagor 

to  his  wife  subsequent  to  the  mortgage  furnished  no  reason  for 
compelling  the  mortgagee  to  exhaust  his  remedy  on  the  collat- 
eral note  in  order  to  preserve  her  rights,  especially  where  she 
not  only  signed  the  mortgage,  but  afterwards,  when  plaintiff 
purchased  it,  signed  a  declaration  stating  the  amount  due 
thereon  and  that  it  was  a  valid  lien  on  the  property,  and  in  her 
answer  alleged  that  said  collateral  note  was  her  separate  prop- 
erty. 

5.  If  the  maker  of  the  collateral  note  had  a  defense  thereto  which 

was  not  available  against  the  Indorsee  as  a  bona  fide  holder, 
that  would  furnish  an  additional  reason  why  the  latter  should 
not  and  perhaps  could  not  be  compelled  to  enforce  collection  of 
it  until  the  remedy  on  the  mortgage  was  exhausted. 

Appkai,  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Mabtiw  L.  Lueck,  Circuit  Judge.     Affirmed. 

On  August  2,  1892^  the  defendant  Oeorge  A.  Cavmcrosa 
executed  and  delivered  his  promissory  note  to  Samuel  E. 
Dale,  whereby  he  agreed  to  pay  said  Dale  $2,500  with  inter- 
est at  six  per  cent,  three  years  after  date.  To  secure  the  pay- 
ment of  this  note  said  Oeorge  A,  Caimcross  and  Jean  B. 
Caimcross,  his  wife,  executed  a  mortgage  on  certain  real  es- 
tate, part  of  which  constituted  the  homestead  of  said  defend- 
ants. Thereafter  Dale  duly  assigned  the  note  and  mortgage 
to  one  Minnie  L.  Davis,  who  in  turn  assigned  the  same  on 
October  14,  1903,  to  the  plaintiff,  James  Bryden,     In  the 
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meantime  $500  had  been  paid  on  the  principal.  The  defend- 
ant George  A.  Caimcross  induced  said  Bryden  to  purchase 
said  note  and  mortgage^  and  as  part  of  the  transaction  and  as 
additional  security  indorsed  and  transferred  to  said  Bryden 
a  note  for  $500  executed  by  one  A.  D.  Agnew  to  said  Oeorge 

A.  Caimcross.  On  the  transfer  of  such  note  and  mortgage 
the  plaintiff  loaned  to  said  Caimcross  the  sum  of  $100  in 
addition  to  the  amount  due  on  the  note  and  mortgage  as- 
signed to  him.  The  Agnew  note  has  not  been  paid,  although 
interest  thereon  has  been  regularly  paid  by  the  maker,  and 
the  court  found  that  he  was  as  solvent  when  the  suit  was 
brought  as  he  was  at  the  time  the  note  became  due,  and  that 
defendants  sustained  no  loss  or  damage  by  reason  of  the  fail- 
ure of  the  plaintiff  to  collect  the  note.  Such  note  has  been 
long  past  due.  Prior  to  the  commencement  of  the  action  the 
defendant  Jean  B.  Caimcross  made  a  tendelr  of  the  amount 
due  on  the  note  and  mortgage,  except  the  sum  of  $400. 

This  action  is  brought  by  the  plaintiff  to  foreclose  his  mort- 
gage. The  defendants  answered  separately.  Each  of  the 
defendants  avers  by  way  of  answer  that  the  plaintiff  in  reality 
purchased  the  Agnew  note  and  that  the  amount  thereof,  less 
the  sum  of  $100  advanced  at  the  time  the  transaction  took 
place,  should  be  credited  on  the  note.     The  defendant  Jean 

B.  Caimcross  further  answered  that  such  note  was  her  sep- 
arate and  individual  property  at  the  time  it  was  assigned  to 
the  plaintiff  by  her  husband ;  that  plaintiff  had  extended  the 
time  of  payment  of  the  same  from  time  to  time  without  her 
consent,  and  that  subsequent  to  the  assignment  of  the  note 
and  mortgage  to  the  plaintiff  she  became  the  owner  of  a  por- 
tion of  the  mortgaged  premises ;  that  a  portion  of  said  prem- 
ises was  occupied  by  her  as  a  homestead,  and  that  the  plaint- 
iff should  be  compelled  to  credit  the  sum  of  $400  on  account 
of  the  Agnew  note  as  a  payment  on  the  note  sued  upon.  The 
trial  court  in  substance  found  that  the  Agnew  note  was  taken 
by  the  plaintiff  as  collateral  security  and  that  there  was  no 
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agreement  on  the  part  of  the  plaintiff  to  accept  the  same  as 
part  payment  on  the  indebtedness  secured  by  the  mortgage 
and  no  agreement  whereby  the  plaintiff  bound  himself  to  ex- 
haust his  remedies  against  Agnew  upon  the  note  before  the 
foredosure  of  his  mortgage.  On  practically  all  of  the  dis- 
puted issues  in  the  case  the  court  made  findings  favorable  to 
the  plaintiff,  and  ordered  judgment  of  foreclosure  and  sale 
for  the  full  amount  claimed  to  be  due  upon  the  note  and  mort- 
gage of  the  defendants.  From  such  judgment  the  defend- 
ants appeaL 

For  the  appellants  there  was  a  brief  by  M.  H.  Brwnd,  at- 
torney, and  Ernst  Merton,  of  counsel,  and  oral  argument  by 
Mr.  Merton. 

For  the  respondent  there  was  a  brief  by  C.  H.  Wtnhenr 
werder  and  Chas.  T.  HicJcox,  of  counsel,  and  oral  argument 
by  Mr.  HicJcox. 

Babnes,  J.  The  appellants  insist  that  the  court  erred 
(1)  in  not  compelling  the  plaintiff  to  exhaust  his  remedy 
against  Agnew  on  the  note,  and  thereby  save  the  appellants 
from  paying  more  than  $1,600  and  interest  on  the  mortgage 
debt;  (2)  in  not  compelling  the  plaintiff  to  exhaust  such  rem- 
edy to  save  the  homestead  of  the  appellants;  and  (3)  in  not 
compelling  the  plaintiff  to  exhaust  such  remedy  to  save  the 
property  of  Jean  B.  Caimcross  and  not  compel  her  to  pay  her 
husband's  debts. 

1.  Caimcross  indorsed  the  Agnew  note  and  waived  de- 
mand and  notice  of  nonpayment  thereof  and  then  delivered  it 
to  the  plaintiff,  and  the  court  found  that  such  note  was  deliv- 
ered to  secure  a  new  loan  of  $100  and  as  collateral  security 
for  the  payment  of  the  note  secured  by  the  real-estate  mort- 
gage. This  transaction  amounted  to  an  absolute  agreement 
on  the  part  of  the  indorser  to  pay  the  note  at  maturity  if  the 
maker  did  not  do  so.  Hoover  v.  McCormich,  84  Wis.  215, 
217,  54  N.  W.  505 ;  Mallory  v.  Li/man,  8  Pin.  443.  It  is 
Vol.  146  -  31 
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apparent,  therefore,  if  the  finding  of  the  court  is  correct,  that 
Caimcross  violated  his  plain  contract  duty,  and  he  is  not  in  a 
position  to  daim  with  very  good  grace  that  the  plaintiff 
should  have  enforced  collection  of  the  note  when  he  himself 
was  under  contract  to  pay  the  amount  of  it  to  the  plaintiff  and 
might  then  enforce  collection  of  it  Winkler  v.  Magdehwrg, 
100  Wis.  421,  76  N.  W.  332 ;  Fanning  v.  Mvrphy,  126  Wis. 
638,  105  N.  W.  1056.  Delay  or  passivity  on  the  part  of  the 
creditor  did  not  discharge  the  indorser  or  relieve  him  from 
his  contract  obligation.  Day  v.  Elmore,  4  Wis.  190 ;  2  Dan- 
iel, Neg.  Inst.  (5th  ed.)  §§  1311,  1326, 1328  ^  Hoover  v.  Mc- 
CormicJe,  supra;  Loverin  &  B.  Co.  v.  Travis,  135  Wis.  322, 
115  N.  W.  829.  The  evidence  is  ample  to  sustain  the  find- 
ing of  the  court  that  the  plaintiff  accepted  the  note  as  col- 
lateral security  in  the  first  instance,  and  not  as  a  payment  on 
the  note  secured  by  the  real-estate  mortgage.  Likewise,  the 
evidence  is  abundant  to  support  the  conclusion  of  the  court 
that  the  plaintiff  did  not  make  the  note  his  own  by  his  sub- 
sequent conduct 

2.  The  .mortgage  covered  property  occupied  as  the  home- 
stead of  the  defendants  and  worth  $9,000  and  other  property 
worth  $2,500,  leaving  security  over  and  above  the  amount  of 
the  homestead  exemption  to  the  amount  of  $6,500.  The  fore- 
closure judgment  amounts  to  $2,413.77.  It  is  very  evident, 
therefore,  that  the  mortgaged  property  is  ample  to  pay  the 
mortgage  debt  and  still  leave  the  $5,000  homestead  exemption 
intact  But  if  this  were  not  so,  we  perceive  no  reason  in 
this  case  why  those  who  claim  to  be  endeavoring  to  protect 
their  homestead  should  not  pay  the  plaintiff  the  amount  due 
on  the  Agnew  note  and  proceed  to  collect  it  themselves.  On 
May  24,  1910,  about  a  month  before  this  action  was  b^un, 
the  defendants  tendered  to  the  plaintiff  $1,755  in  full  pay- 
ment of  the  mortgage  debt,  and  thereafter  deposited  the 
amount  of  such  tender  in  court.  So  it  is  quite  apparent  that 
they  were  not  debarred  from  taking  up  the  Agnew  note  be- 
cause of  inability  to  do  so. 
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8.  On  February  26,  1910,  the  defendant  Qeorge  A.  Cairn- 
cross  deeded  the  homestead  to  his  wife,  and  it  is  contended  by 
the  appellants  that  under  the  decisions  in  C.  Ootzian  <&  Co.  v. 
ShaJcman,  89  Wis.  62,  61  "N.  W.  304,  and  Dahlman  v.  Green- 
wood, 99  Wis.  163,  170,  74  K  W.  215,  the  plaintiff  should 
be  compelled  to  exhaust  his  remedies  against  Agnew  in  order 
to  preserve  the  rights  of  the  purchaser  of  the  equity  of  redemp- 
tion. The  cases  cited  have  no  application  to  the  situation 
before  us.  The  wife,  if  she  purchased  anything,  purchased 
an  equity  of  redemption.  As  such  purchaser  she  stands  in 
the  same  position  as  the  principal  debtor.  She  bought  sub- 
ject to  the  mortgage.  The  property  was  subject  to  all  out- 
standing liens  to  the  same  extent  that  it  was  before.  Larson 
V.  Oisefos,  118  Wis.  368,  373,  95  N".  W.  399.  There  are  ad- 
ditional reasons  in  this  case  for  saying  that  the  wife  cannot 
compel  the  plaintiff  to  engage  in  a  lawsuit  with  Agnew.  She 
not  only  signed  the  original  mortgage,  but  at  the  time  tie 
plaintiff  purchased  it,  and  as  a  condition  of  his  doing  so,  she 
signed  a  declaration  reciting  that  there  was  $2,000  and  in- 
terest from  August  2,  1903,  at  six  per  cent  due  on  the  note 
in  suit,  and  that  such  indebtedness  was  a  valid  lien  on  the 
property  involved,  and  in  her  verified  answer  she  alleged  that 
she,  and  not  her  husband,  was  the  owner  of  the  Agnew  note. 

There  is  a  suggestion  made  in  the  brief  of  the  appellants  to 
the  effect  that  Agnew  may  have  some  defense  to  the  pay- 
ment of  his  note  in  a  suit  brought  by  the  payee  named  therein 
which  would  not  be  available  against  the  plaintiff,  who  be- 
came a  bona  fide  holder  of  it  for  value  before  maturity.  If 
this  be  true,  it  furnishes  a  reason  why  the  plaintiff  should  not 
and  perhaps  could  not  be  compelled  to  enforce  collection  of 
it  until  the  mortgage  security  was  exhausted.  Union  Nat. 
Bank  v.  Roberts,  45  Wis.  373,  379. 

By  the  Covai. — Judgment  aflSrmed, 
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State  ex  bel,  Cazteb  vs.  Tubneb,  Judge. 

February  21— March  H,  1911. 

Ne  exeat:  Denial  of  writ:  Appealable  order:  Mandamas. 

1.  The  circuit  court,  having  jurisdiction  to  Issue  a  writ  of  ne  exeat, 

has  also  jurisdiction  to  deny  it 

2.  The  writ  of  ne  exeat  is  a  prorlsional  remedy  and,  an  order  de- 

nying the  writ  being  appealable,  the  supreme  court  will  not  by 
mandamus  compel  the  circuit  court  to  vacate  such  an  order. 

Application  to  this  court  for  a  writ  of  mandamus  against 
the  Honorable  William  J.  Tubneb,  judge  presiding  in  the 
circuit  court  for  Racine  county  in  the  absence  of  Honorable 
E.  B.  Bblden,  to  compel  Judge  Tubneb  to  vacate  certain  or- 
ders denying  motions  of  the  relator  for  a  writ  of  ne  exeat 
against  Elmer  W.  Hart  and  commanding  him  to  issue  said 
writ. 

Martin  J.  Oillen,  for  the  relator. 

Tor  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son <&  Myers,  and  oral  argument  by  T.  M.  Kearney. 

Timlin,  J.  The  relator  is  plaintiff  in  an  action  against 
Ehner  W.  Hart  and  others  pending  in  the  circuit  court  for 
Bacine  county  before  Judge  William  J.  Tubneb.  The  ac- 
tion so  pending  is  a  suit  in  equity  to  set  aside  certain  written 
instruments  on  the  ground  of  fraud  and  for  an  accounting. 
The  defendant  Elmer  W.  Hart  is  a  nonresident  of  this  state 
and  was  in  attendance  upon  said  circuit  court  at  Bacine  for 
the  purpose  of  defending  in  that  cause.  The  relator  moved 
the  circuit  court  to  issue  a  writ  of  ne  exeat,  and  that  court 
on  January  31,  1911,  after  hearing,  by  order  denied  the  ap- 
plication for  the  writ.  The  application  was  renewed  later 
and  again  denied  on  its  merits.  The  circuit  judge  filed  an 
opinion  in  writing  stating  the  grounds  in  fact  and  in  law  for 
his  decision. 
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The  record  is  voluminous  and  the  arguments  and  briefs  of 
counsel  cover  a  wide  and  interesting  legal  field.  One  objec- 
tion lying  at  the  threshold  of  the  proceeding  in  this  court  is 
fatal  to  the  application  and  only  that  will  be  noticed. 

The  circuit  court  has  by  statute  (sees.  2784,  2785,  Stats. 
1898)  and  by  its  authority  as  a  court  of  general  equity  juris- 
diction power  to  issue  this  vmt  It  follows  that  it  has  juris- 
diction to  deny  the  writ.  The  power  to  issue  includes  the 
power  to  refuse  to  issue.  A  writ  of  ne  exeat  is  a  provisional 
remedy  under  our  statute,  because  it  is  to  be  issued  in  an  ac- 
tion at  the  time  of  issuing  the  summons  or  at  any  time  after- 
ward before  judgment.  The  writ  of  ne  exeat  is  in  the  nature 
of  equitable  bail,  issued  only  by  the  special  order  of  the  court 
when  the  party  is  about  to  leave  its  jurisdiction  and  make  its 
decree  ineflfectual.  Dean  v.  Smith,  23  Wis.  483.  It  is  an- 
cillary to  the  action  in  which  it  is  issued.  It  is  analogous  to 
an  order  of  arrest  in  an  action  at  law,  which  is  also  held  to  be 
a  provisional  remedy.  Pratt  v.  Page,  18  Wis.  337;  Water- 
house  V,  Freeman,  13  Wis.  339 ;  Jarvis  v.  Barrett,  14  Wis. 
591;  Chase  v.  Hill,  13  Wis.  222;  Bell  v.  Olmsted,  18  Wis. 
69.  See,  also,  Witter  v.  Lyon,  34  Wis.  564,  575,  and 
Thompson  on  Provisional  Remedies,  there  referred  to,  ch.  6. 
It  is  neither  an  action  nor  a  special  proceeding.  Sec.  2594, 
Stats.  (1898).  An  order  refusing  a  provisional  remedy  is 
appealable.  Sec.  3069,  subd.  3.  Other  serious  objections  to 
the  issue  of  the  writ  in  the  instant  case  might  be  put  forward, 
but  this  is  enough. 

By  the  Court. — The  peremptory  writ  of  mandarrms  is  de- 
nied to  the  relator. 
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Mekasha  Wooden  Wake  Compautt,  Bespondenty  vs.  Mitch- 

ELSTETTEB  and  another,  Appellants. 

February  22— March  i-f,  1911, 

Bales:  Construction  of  contract:  Bpeciflc  quantities, 

L  Plaintiff,  after  examination,  bought  from  defendants  certain  ma- 
chinery and  also  a  mass  of  raw  material  the  exact  amount  of 
which  could  not  be  determined  by  inspection.  The  bill  of  sale 
specified  the  quantities,  iiicluding  "620  cords  of  13-inch  pail 
staves  at  $3  per  cord,  valued  and  sold  at  |1,860/'  and  "1,200 
cords  of  26-inch  bolts,  which  is  equal  to  2,400  cords  of  13-inch 
staves,  valued  and  sold  at  |3  per  cord,  |7,200."  Held,  that  the 
quantities  so  specified  were  binding  on  the  defendants  and  could 
not  be  treated  as  mere  estimates. 

2.  There  being  conflicting  evidence  as  to  whether  or  not  the  1,200 
cords  of  26-inch  bolts  in  fact  made  2,400  cords  of  13-inch  staves, 
a  construction  of  the  contract  by  the  trial  court  as  requiring  de- 
fendants only  to  deliver  the  1,200  cords  of  bolts  and  not  as  war- 
ranting the  number  of  staves  that  would  be  produced  therefrom, 
was  as  favorable  to  defendants  as  the  terms  of  the  contract  will 
permit 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

Action  to  recover  purchase  price  of  goods  paid  for  but  not 
delivered.  On  May  15,  1901,  plaintiff  bought  of  the  defend- 
ants goods  described  in  the  contract  of  purchase  as  follows : 

One  (1)  bottom  lathe. 

One  (1)  rotary  matcher. 

The  remains  of  pall  lathe,  which  consists  of  stands  and 

spindles. 

Four  boxes  of  stave  saws |1,000  00 

620  cords  of  13-inch  pail  staves  at  |8  per  cord,  valued  and 

sold  at 1,860  00 

1,200  cords  of  26*inch  bolts,  which  is  equal  to  2,400  cords  of 

13-lnch  staves,  valued  and  sold  at  $3  per  cord 7,200  00 

15  tons,  1,300  lbs.  of  5-8  No.  23  gauge  hoop  irons  at  $3  per 

hundred  lbs.,  valued  and  sold  at 930  00 

All  of  the  heading  in  pile  at  Seymour  at  that  date,  valued 

and  sold  at 250  00 

100  dozen  30-lb.  Taper  candy  pails,  valued  and  sold  at 125  00 

Making  a  total  of |11,365  00 
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The  full  purchase  price  was  paid  to  the  defendants  before 
the  goods  were  delivered,  and  after  delivery  plaintiff  claimed 
there  was  a  shortage  in  the  620  cords  of  thirteen-inch  staves^ 
in  the  1,200  cords  of  twenty-six-inoh  bolts,  and  in  the  100 
dozen  candy  pails.  It  admitted  that  the  defendants  had  per- 
formed extra  work  in  and  about  the  bolts,  at  its  request,  of 
the  agreed  value  of  $173.21,  which  sum  should  be  deducted 
from  the  amount  found  due  to  it.  Defendants  pleaded  full 
performance  of  the  contract,  and  admitted  that  the  amount 
of  $173.21  for  extra  work  stated  in  plaintiff's  complaint  was 
correct.  A  jury  was  waived.  The  court  found  as  to  the 
shortage : 

"That  there  was,  at  the  time  said  contract  and  bill  of  sale 
were  executed  and  said  sum  paid,  at  Seymour  all  of  the 
property  described  therein,  except  the  staves  and  bolts  and 
pails,  and  that  there  were  but  679  cords  of  13-inch  staves 
there  at  that  time ;  and  there  were  there  at  that  time  but  1,050 
cords  of  26-inch  bolts ;  and  there  were  there  at  that  time  but 
93  7-12  dozen  of  said  pails. 

"That  said  plaintiff  paid  to  said  defendants  (included  in 
said  $11,365)  for  forty-one  cords  of  staves  at  $3  per  cord, 
which  were  not  at  Seymour  as  represented  and  which  the 
plaintiff  never  received,  the  sum  of  $123 ;  and  for  150  cords 
of  26-inch  bolts  at  $6  per  cord,  which  were  not  at  Seymour  as 
represented  by  said  defendants  and  which  the  plaintiff  never 
received,  the  sum  of  $900;  and  paid  said  defendants  for 
6  6-12  dozen  pails  which  were  not  at  Seymour  as  represented 
by  said  defendants  and  which  said  plaintiff  never  got,  the 
sum  of  $8.05." 

As  conclusions  of  law  the  court  found : 

"1.  That  by  their  said  contract  and  bill  of  sale  said  defend- 
ants passed  to  said  plaintiff  the  title  to  so  much  of  the  articles 
described  in  it  as  were  at  Seymour  at  the  time  of  the  execu- 
tion and  delivery. 

"2.  That  by  the  terms  of  said  contract  the  defendants 
guaranteed  to  said  plaintiff  that  there  was  at  Seymour  at  that 
time  all  of  the  articles  described  therein. 
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"3.  That  said  staves  and  bolts  were  bought  and  sold  at  an 
agreed  price  per  cord,  viz. :  the  staves  at  $3  per  cord  and  said 
bolts  at  $6  per  cord,  and  said  pails  were  bought  and  sold  at 
$1.25  per  dozen. 

"4.  That  the  plaintiff  is  entitled  to  recover  from  said  de- 
fendants for  so  much  of  said  goods  as  it  paid  for,  which  were 
not  at  said  time  at  Seymour  and  which  it  never  received,  viz. : 

For  staves |123  00 

For  bolts ; 900  00 

For   palls 8  05 

Total    11,03105 

Less  amount  of  counterclklm 173  21 

$857  84 

• 

"And  that  the  plaintiff  is  entitled  Ho  interest  on  said 
amount  at  six  per  cent,  per  annum  from  May  15,  1901,  mak- 
ing the  total  amount  for  which  the  plaintiff  is  entitled  to  judg- 
ment $1,202.20 ;  and  it  is  ordered  that  judgment  be  entered 
for  said  plaintiff  against  said  defendants  for  $1,202.20  and 
costs  to  be  taxed  by  clerk." 

From  a  judgment  entered  accordingly  the  defendants  ap- 
pealed. 

A.  M.  Spencer,  for  the  appellants. 
Silas  Bvlla/rd,  for  the  respondent. 

ViNjE,  J.  The  main  contention  of  the  defendants  is  that 
the  court  erred  in  construing  the  contract  to  call  for  the  de- 
livery of  specific  quantities  of  materials,  and  especially  as  to 
the  1,200  cords  of  twenty-six-inch  bolts  equal  to  2,400  cords 
of  thirteen-inch  staves.  It  is  argued  that  inasmuch  as  the 
evidence  shows  that  Mr.  Noble,  who  represented  the  plaintiff, 
went  to  Seymour  before  the  contract  was  entered  into  and 
inspected  the  material  purchased,  it  was  a  sale  and  purchase 
of  whatever  material  was  there  and  not  of  specific  quantities ; 
that  the  quantities  set  out  in  the  contract,  especially  as  to  the 
2,400  cords  of  thirteen-inch  staves,  were  mere  estimates.  It 
will  be  observed  from  the  findings  of  the  trial  court  that  it 
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did  not  construe  the  contract  to  reguire  the  defendants  to  fur- 
nish 2,400  cords  of  thirteen-inch  staves,  but  that  it  did  re- 
quire them  to  furnish  1,200  cords  of  twenty-six-inch  bolts. 
In  holding  that  the  defendants  were  required  to  deliver  the 
quantities  specified  in  the  contract,  the  trial  court  was  un- 
doubtedly right.  A  mass  of  raw  material,  amounting  in 
value  to  about  $10,000,  aside  from  the  machinery,  was  pur- 
chased. No  one  by  a  mere  inspection,  no  matter  how  minute, 
could  estimate  the  exact  amount  thereof,  and  hence  the 
amounts  bought  and  sold  were  inserted  in  the  contract,  and 
the  quantities  therein  named  became  binding  upon  the  par- 
ties. The  plaintiff,  having  paid  for  the  total  quantities 
called  for  by  the  contract,  was  entitled  to  a  delivery  of  the 
same,  or,  in  case  of  a  default  in  delivery  of  it,  if  it  so  elected, 
to  a  refund  of  the  purchase  price  of  the  material  not  deliv- 
ered.    Ingram  v.  Rankin,  47  Wis.  406,  2  N.  W.  755. 

A  great  deal  of  evidence  was  introduced  on  the  question  as 
to  whether  or  not  the  1,200  cords  of  twenty-six-inch  bolts 
made  2,400  cords  of  thirteen-inch  staves.  In  our  view  of  the 
case  this  becomes  immaterial,  because  the  trial  court,  as  be- 
fore stated,  held  the  contract  called  only  for  the  delivery  of 
1,200  cords  of  bolts.  It  is  true  that,  in  arriving  at  the  num- 
ber of  cords  of  bolts  actually  delivered,  recourse  was  had  to 
the  number  of  cords  of  staves  delivered,  but  the  trial  court 
in  reaching  the  amount  of  shortage  in  bolts  did  so  solely  upon 
the  basis  of  what  a  cord  of  bolts  as  it  existed  in  defendants' 
yard  at  Seymour  actually  did  produce  in  staves,  and  not  upon 
the  basis  of  what  it  might  be  claimed  it  should  produce  as  per 
contract,  namely,  two  for  one.  So  defendants  were  relieved 
from  any  warranty  as  to  the  number  of  staves  that  would  be 
produced  from  the  1,200  cords  of  bolts  and  held  only  to  the 
duty  of  delivering  the  1,200  cords  which  the  contract  called 
for.  They  certainly  are  in  no  position  to  successfully  attack 
such  a  construction  of  the  contract.  It  is  as  favorable  to 
them  as  the  terms  thereof  will  permit. 
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It  is  also  urged  that  the  findings  of  the  trial  court  are  not 
supported  by  the  evidence.  The  court  found  there  was  a 
shortage^  as  follows :  41  oords  of  staves  at  $3  per  cord,  $123 ; 
150  cords  of  26-inch  bolts  at  $6  per  cord,  $900 ;  6  5-12  dozen 
candy  pails  at  $1.25,  $8.05 ;  and  in  doing  so  it  is  evident  the 
court  did,  as  stated  in  its  opinion,  resolve  every  doubt  in 
favor  of  the  defendants.  Not  only  are  the  findings  supported 
by  the  evidence,  but  we  think,  from  a  careful  perusal  of  it, 
that  they  are  in  accordance  with  the  preponderance  thereof, 
Defendants,  therefore,  fall  far  short  of  showing  themselves 
entitled  to  a  reversal  of  the  judgment  on  that  ground.  Dwub- 
ner  v.  McFarlin,  136  Wis.  515,  117  N.  W.  1002. 

By  the  CovH. — Judgment  affirmed. 


SuBHTG,  Respondent,  vs.  Roli^man  and  another,  imp.,  Ap- 
pellants. 

February  22— March  H,  1911, 

Boundaries:  Location  of  quarter-aection  comer:  Quieting  title:  Oloud: 
Plats:  Actual  location  on  other  land:  Claim  of  title:  Pleading: 
Joinder  of  causes  and  parties:  Appeal:  Harmless  error:  Equity: 
Inadequate  remedy  at  law:  Cancellation  of  instruments. 

1,  Eyidence  of  early  landmarks,  blazed  lines,  and  bearing  trees  now 

destroyed  Is  held  to  sustain  the  location  of  a  quarter-section 
comer  in  accordance  therewith,  and  not  as  a  lost  comer,  al- 
though the  quarter-post  Itself  had  disappeared  and  such  loca- 
tion resulted  in  throwing  into  the  west  half  of  the  section 
nearly  the  whole  of  an  overrun  or  surplus  of  about  five  chains 
in  the  south  line  of  the  section. 

2.  Where  plaintiff  owned  lands  adjoining  a  certain  quarter-section 

line  on  the  west,  and  defendants  made  and  recorded  a  plat  of 
lands  purporting  to  adjoin  the  same  line  on  the  east,  but  in 
fact,  owing  to  a  dispute  as  to  the  true  location  of  the  quarter- 
section  corner,  the  plat  as  located  and  staked  out  on  the  ground 
encroached  upon  plaintiff's  land,  and  defendants  were  claiming 
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title  to  the  strip  in  question  and  were  selling  parts  of  it  ta 
others,  an  action  would  lie  under  sec.  3186,  Stats.  (1898),  to 
remove  a  cloud  from  plaintiff's  title,  if  such  disputed  strip  was 
either  in  his  actual  possession  or  vacant 
8.  Even  if  there  was  a  misjoinder  of  causes  of  action  in  a  complaint 
quia  timet  against  one  defendant  not  in  i>osses8ion  and  another 
in  i>osse88ion  of  a  part  only  of  the  land  in  dispute,  the  error  in 
overruling  a  demurrer  on  that  ground  will  not,  under  sec.  3072m, 
Stats.  (Laws  of  1909,  ch.  192),  be  cause  for  reversal  after  a  trial 
on  the  merits,  unless  some  substantial  right  of  the  appealing 
defendants  has  been  affected  thereby. 

4.  Under  the  circumstances  above  stated  there  is  a  good  cause  of 

action  in  equity.  Independent  of  sec.  3186,  Stats.  (1898),  to  re- 
move the  cloud  upon  plaintiff's  title  caused  by  the  recording  of 
defendant's  plat.  Though  such  plat  purports  to  cover  only  land 
east  of  plaintlfTs  line,  yet  Its  effect  as  a  claim  of  title,  when 
construed  in  connection  with  its  accompanying  survey,  extends 
to  the  comers  and  boundary  lines  actually  established  and 
marked  on  the  ground. 

5.  In  such  case  the  plat,  being  an  entirety,  can  and  should  be  at- 

tacked as  a  whole,  and  all  persons  interested  in  the  result  of  the 
attack  should  be  made  parties,  even  though  their  claims  be  sev- 
eral 

6.  The  remedy  at  law  in  such  a  case  is  not  adequate,  since  the  only 

real  and  effective  relief  would  be  the  cancellation  of  that  part 
of  the  plat  actually  located  upon  the  plaintiff's  land  and  of  the 
conveyances  of  lots  according  to  the  plat  so  far  as  they  affect 
such  land. 

7.  The  common-law  action  quia  timet  may  be  brought  when  plaint- 

iff is  out  of  possession  and  defendant  in  possession  in  a  case 
where  defendant  has  apparent  title,  the  invalidity  of  which  can 
only  be  shown  by  evidence  aJiunde  the  record;  and  the  remedy 
is  not  confined  to  cases  of  fraud  but  extends  to  cases  where,  in 
order  to  give  effectual  relief,  there  must  be  reformation,  cancel- 
lation, or  surrender  of  deeds,  conveyances,  or  records  affecting 
the  title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  Sw  D.  Hastings,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  remove  alleged  clouds  upon 
the  plaintiff's  title  to  land,  and  from  judgment  in  plaintiff's 
favor  the  defendants  Rollman  and  Johnson  appeal. 

The  plaintiff  is  the  owner  of  lot  4  in  section  12,  town  2& 
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It  is  also  urged  that  the  findings  of  the  trial  court  are  not 
supported  by  the  evidence.  The  court  found  there  was  a 
shortage,  as  follows :  41  cords  of  staves  at  $3  per  cord,  $123 ; 
150  cords  of  26-inch  bolts  at  $6  per  cord,  $900 ;  6  5-12  dozen 
candy  pails  at  $1.25,  $8.05 ;  and  in  doing  so  it  is  evident  the 
court  did,  as  stated  in  its  opinion,  resolve  every  doubt  in 
favor  of  the  defendants.  Not  only  are  the  findings  supported 
by  the  evidence,  but  we  think,  from  a  careful  perusal  of  it, 
that  they  are  in  accordance  vntii  the  preponderance  thereof. 
Defendants,  therefore,  fall  far  short  of  showing  themselves 
entitled  to  a  reversal  of  the  judgment  on  that  ground.  DoAib- 
ner  v.  McFarlin,  136  Wis.  515,  117  N.  W.  1002. 

By  the  Court. — Judgment  affirmed. 


SuBiNO,  Respondent,  vs.  Roixman  and  another,  imp..  Ap- 
pellants. 

February  22— March  14, 1911. 

Boundaries:  Location  of  quarter-section  comer:  Quieting  title:  Cloud: 
Plats:  Actual  location  on  other  land:  Claim  of  title:  Pleading: 
Joinder  of  causes  and  parties:  Appeal:  Harmless  error:  Equity: 
Inadequate  remedy  at  law:  Cancellation  of  instrumentM. 

1.  Evidence  of  early  landmarks,  blazed  lines,  and  bearing  trees  now 

destroyed  is  held  to  sustain  the  location  of  a  quarter-section 
corner  in  accordance  therewith,  and  not  as  a  lost  comer,  al- 
though the  quarter-post  itself  had  disappeared  and  such  loca- 
tion resulted  In  throwing  into  the  west  half  of  the  section 
nearly  the  whole  of  an  overrun  or  surplus  of  about  five  chains 
in  the  south  line  of  the  section. 

2.  Where  plaintifC  owned  lands  adjoining  a  certain  quarter-section 

line  on  the  west,  and  defendants  made  and  recorded  a  plat  of 
lands  purporting  to  adjoin  the  same  line  on  the  east,  but  In 
fact,  owing  to  a  dispute  as  to  the  true  location  of  the  quarter- 
section  comer,  the  plat  as  located  and  staked  out  on  the  ground 
encroached  upon  plalnUff's  land,  and  defendants  were  claiming 
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title  to  the  strip  in  question  and  were  selling  parts  of  it  ta 
others,  an  action  would  lie  under  sec.  3186,  Stats.  (1898),  to 
remove  a  cloud  from  plaintifT's  title,  if  such  disputed  strip  was 
either  in  his  actual  possession  or  vacant. 

3.  Even  if  there  was  a  misjoinder  of  causes  of  action  in  a  complaint 

quia  timet  against  one  defendant  not  in  possession  and  another 
in  possession  of  a  part  only  of  the  land  in  dispute,  the  error  in 
overruling  a  demurrer  on  that  ground  will  not,  under  sec.  3072m, 
Stats.  (Laws  of  1909,  ch.  192),  be  cause  for  reversal  after  a  trial 
on  the  merits,  unless  some  substantial  right  of  the  appeallng^ 
defendants  has  been  affected  thereby. 

4.  Under  the  circumstances  above  stated  there  is  a  good  cause  of 

action  in  equity,  independent  of  sec  3186,  Stats.  (1898),  to  re- 
move the  cloud  upon  plaintiff's  title  caused  by  the  recording  of 
defendant's  plat.  Though  such  plat  purports  to  cover  only  land 
east  of  plaintiff's  line,  yet  its  effect  as  a  claim  of  title,  when 
construed  in  connection  with  its  accompanying  survey,  extends 
to  the  comers  and  boundary  lines  actually  established  and 
marked  on  the  ground. 
6.  In  such  case  the  plat,  being  an  entirety,  can  and  should  be  at- 
tacked as  a  whole,  and  all  persons  interested  in  the  result  of  the 
attack  should  be  made  parties,  even  though  their  claims  be  sev- 
eral. 

6.  The  remedy  at  law  In  such  a  case  is  not  adequate,  since  the  only 

real  and  effective  relief  would  be  the  cancellation  of  that  part 
of  the  plat  actually  located  upon  the  plaintiff's  land  and  of  the 
conveyances  of  lots  according  to  the  plat  so  far  as  they  affect 
such  land. 

7.  The  common-law  action  quia  timet  may  be  brought  when  plaint- 

iff is  out  of  possession  and  defendant  in  possession  in  a  case 
where  defendant  has  apparent  title,  the  invalidity  of  which  can 
only  be  shown  by  evidence  aliunde  the  record;  and  the  remedy 
is  not  confined  to  cases  of  fraud  but  extends  to  cases  where,  in 
order  to  give  effectual  relief,  there  must  be  reformation,  cancel- 
lation, or  surrender  of  deeds,  conveyances,  or  records  affecting 
the  title. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  S.  D.  Hastings,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  remove  alleged  clouds  upon 
the  plaintiff's  title  to  land,  and  from  judgment  in  plaintiff's 
favor  the  defendants  Bollman  and  Johnson  appeal. 

The  plaintiff  is  the  owner  of  lot  4  in  section  12,  town  29 
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north,  of  range  17  east,  in  Oconto  county,  Wisconsin.  This 
lot  is  the  fractional  southeast  quarter  of  the  southwest  quarter 
of  the  section.  The  defendants  BoUman  and  Johnson  are 
partners  and  own  the  southwest  quarter  of  the  southeast  quar- 
ter of  the  same  section  immediately  adjoining  plaintiff's  land 
on  the  east,  except  three  small  village  lots  owned  respectively 
by  the  defendants  School  District  No.  3,  the  M.  E.  Church  of 
the  village  of  Suring,  and  Julius  Jasperson.  The  parcels 
owned  by  the  three  last  named  defendants  are  lots  in  a  plat 
of  part  of  the  southwest  quarter  of  the  southeast  quarter, 
made  and  recorded  by  the  defendants  Rollman  and  Johnson 
some  years  since,  and  said  defendants  obtained  their  title 
from  Rollman  and  Johnson  before  the  commencement  of  this 
action.  Certain  mortgagees  of  said  last  named  lots  are  also 
made  defendants.  The  difiSculty  arises  from  a  disagreement 
as  to  the  location  of  the  quarter-post  on  the  section  line  be- 
tween sections  12  and  13.  As  matter  of  fact  there  is  an 
overrun  or  surplus  of  about  five  chains  in  the  line  between  the 
southeast  and  southwest  comers  of  section  12,  both  of  which 
comers  are  well  established.  The  plaintiff's  claim  is  that  the 
original  quarter-post  on  this  line  was  so  located  that  the  east 
balf  of  the  section  was  nearly  correct  and  nearly  all  the  sur- 
plus thrown  into  the  west  half  of  the  section.  While  the 
original  stake  set  by  the  government  surveyors  in  1855  is  not 
in  existence,  the  plaintiff  claims  it  has  been  preserved  by 
landmarks,  fences,  buildings,  and  the  memories  of  witnesses, 
so  that  it  is  not  a  lost  comer.  On  the  other  hand,  the  defend- 
ants claim  that  it  was  in  fact  a  lost  comer.  In  1897,  in  the 
course  of  some  resurveys  in  section  13,  it  became  necessary  to 
find  the  quarter-post  aforesaid,  and  the  surveyors,  not  finding 
the  original  stake  or  witness  trees,  treated  the  comer  as  a  lost 
comer,  and  assumed  to  set  a  stake  and  re-establish  the  comer 
at  a  point  half  way  between  the  section  comers,  and  this  new 
stake  or  comer  is  known  as  the  Melindy  and  Fitzpatrick 
stake,  and  is  located  288J  links  west  of  the  point  where  the 
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*  plaintiff  claims  that  the  government  stake  was  located. 
These  conflicting  claims  as  to  the  location  of  the  quarter-post 
cause  the  entire  difficulty. 

Some  years  before  this  resurvey  the  plaintiff  made  and  re- 
corded a  plat  of  a  part  of  his  land  lying  in  the  southeast  cor- 
ner of  lot  4  aforesaid,  kno^wn  as  the  Suring  plat  of  the  vil- 
lage of  Suring,  and  made  all  his  measurements  from  the 
point  claimed  by  him  to  be  the  government  quarter-post.  In 
1897,  after  the  setting  of  the  Melindy  and  Fitzpatrick  stake, 
the  defendants  Rollman  and  Johnson  and  one  Clara  Krueger 
made  and  recorded  a  plat  known  as  the  Krueger  plat  of  the 
village  of  Suring,  which  covered  a  part  of  the  land  lying  in 
the  southwest  quarter  of  the  southeast  quarter  of  section  12, 
and  commenced  all  measurements  from  the  Melindy  and 
Fitzpatrick  stake.  Thus  the  two  plats  are  side  by  side  and 
do  not  interfere  with  each  other  so  far  as  the  descriptions  and 
maps  on  file  in  the  register's  office  show,  but  as  matter  of  fact 
as  laid  out  on  the  ground  the  Krueger  plat  overlaps  consider- 
ably the  Suring  plat.  It  is  the  strip  of  land  thus  overlapped 
by  both  plats  as  they  were  actually  located  on  the  ground 
which  is  in  controversy  here.  The  defendants  School  Dis- 
trict No.  3,  M.  E.  Church,  and  Jasperson  respectively  own 
parcels  in  the  Krueger  plat  on  the  dividing  line  between  that 
plat  and  the  plaintiff's  land,  and  have  taken  possession  of  the 
strip  opposite  their  respective  parcels  up  to  the  Melindy  and 
Fitzpatrick  line.  As  to  the  balance  of  the  strip  up  to  the 
north  line  of  plaintiff's  land,  the  plaintiff  is  in  possession  of 
a  part  of  it  and  a  part  is  vacant.  A  number  of  other  persons 
owning  lands  in  sections  12  and  13,  which  are  bounded  by  the 
north  and  south  center  line  of  the  sections  and  whose  bound- 
ary line  would  be  affected  by  a  change  in  the  location  of  the 
quarter-section  comer  aforesaid,  were  made  defendants  as 
having  some  interest  in  the  controversy.  Certain  mortgagees 
of  the  Jasperson  lot  were  also  joined  as  defendants,  but  no  de- 
fendant answered  except  the  appellants. 
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The  plaintiff's  complaint  set  forth  at  length  the  foregoing 
facts,  and  the  appellants  BoUman  and  Johnson  demurred 
thereto  generally  and  on  the  ground  that  several  causes  of  ac- 
tion had  been  improperly  united.  This  demurrer  having 
been  overruled,  Hie  appellants  answered  on  the  merits  deny- 
ing that  they  made  any  claim  to  respondent's  land  or  any  part 
of  it  by  plat  or  otherwise,  and  the  action  was  tried  by  the 
court  The  court  found  in  effect  that  the  original  govern- 
ment survey  placed  the  quarter^post  in  question  at  the  point 
claimed  by  plaintiff,  and  that  it  was  not  a  lost  comer,  hence 
that  the  Melindy  and  Fitzpatrick  stake  was  erroneously  lo- 
cated. From  this  premise  it  was  found  and  adjudged  that 
the  plaintiff's  ownership  extended  to  a  line  passing  through 
the  original  government  comer  northerly  to  the  quarter-post 
on  the  north  side  of  section  12,  and  that  the  Krueger  plat,  as 
well  as  the  premises  of  the  various  defendants,  does  not  ex- 
tend west  of  that  line  as  claimed,  and  that  said  plat  and  the 
various  deeds  in  question  be  canceled  so  far  as  they  cover 
land  lying  west  of  the  quarter  line  so  established.  From  this 
judgment  the  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Martin,  Martin  S 
Martin,  and  oral  argument  by  P.  H.  Martin,  They  cited, 
among  other  cases.  Trustees  of  KiThovm  Lodge  v.  Kitboum, 
74  Wis.  452;  KruczinsTci  v.  Neuendorf,  99  Wis.  264;  John- 
son V.  Swanke,  128  Wis.  68 ;  Mitchell  I.  &  L.  Go.  v.  Flam- 
beau L.  Co.  120  Wis.  546 ;  Toledo,  8t.  L.  &  N.  0.  B.  Co.  v. 
JSt.  L.  (&  0.  B.  B.  Co.  208  111.  623 ;  Dolan  v.  Smith,  147  Mich. 
276,  110  N.  W.  932 ;  Harvey  v.  Harvey,  73  N.  H.  106,  59 
Atl.  621 ;  Gray  v.  Tyler,  40  Wis.  679 ;  KeUey  v.  KeUey,  80 
Wis.  486 ;  Davenport  v.  Stephens,  96  Wis.  456 ;  Broderich  v. 
Gary,  98  Wis.  419;  Fox  v.  Williams,  92  Wis.  320;  III  8.  Co. 
V.  Schroeder,  133  Wis.  561. 

For  the  respondent  there  was  a  brief  by  Eberlein  S  Eber- 
lein,  and  oral  argument  by  F.  A.  Eberlein.  As  to  plaintiff's 
right  to  maintain  the  action,  they  cited  Eruczinski  v.  Nevenr 
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dorf,  99  Wis.  264 ;  Smith  v.  Zimmerman,  85  Wis.  542 ;  Pod 
V.  Campbell  110  Wis.  378 ;  Svnhart  v.  Earless,  93  Wis.  211 ; 
Spiess  V.  Neuberg,  74  Wis.  279 ;  Prickett  v.  Muck,  74  Wis. 
199 ;  Bvrrows  v.  Rviledge,  76  Wis.  22 ;  Oibson  v.  Oibson,  102 
Wis.  601.  Upon  the  question  of  misjoinder:  Beaity  v. 
Dixon,  66  Cal.  619 ;  Moon  v.  McKnight,  64  Wis.  551 ;  Whet- 
stone V.  Beloii  8.  B.  Co.  76  Wis.  613;  Ellis  v.  N.  P.  B.  Co. 
77  Wis.  114;  Draper  v.  Brown,  115  Wis.  361;  Level  L.  Co. 
V.  Sivyer,  112  Wis.  442 ;  Seering  v.  Black,  140  Wis.  413 ; 
Herman  v.  Felthousen,  114  Wis.  423 ;  Adkins  v.  Loucks,  107 
Wis.  587 ;  Simon  v.  Weaver,  143  Wis.  330.  To  the  point 
that  the  original  location  of  the  quarter-post  will  prevail  over 
a  resurvey:  Knoll  v.  Randolph,  3  Neb.  (Unof.)  599,  92  N. 
W.  195 ;  Pereles  v.  Gross,  126  Wis.  122, 105  K  W.  217 ;  Gil- 
man  V,  Brown,  115  Wis.  1 ;  BoweU  v.  Weinemann,  119  Iowa, 
256,  93  N.  W.  279 ;  Clark  v.  Thomburg,  66  Neb.  717,  92  N. 
W.  1056;  Baty  v.  Elrod,  66  Neb.  735,  92  N.  W.  1032;  Mills 
V.  Penny,  74  Iowa,  172,  37  N.  W.  135 ;  Brew  v.  Nugent,  136 
Wis.  336,  117  N.  W.  813;  Shrake  v.  Laflin,  3  Neb.  (Unof.) 
489,  92  N.  W.  184;  Lampe  v.  Kennedy,  60  Wis.  110;  and 
other  authorities. 

WiNSLOW,  0.  J.  Upon  the  disputed  question  of  fact  in 
this  case  we  shall  make  no  extended  remarks.  The  circuit 
judge,  vTith  his  accustomed  care  and  industry,  analyzed  the 
evidence  in  a  vmtten  opinion  which  is  perfectly  satisfactory 
to  us  upon  this  question.  There  was  much  evidence  of  early 
landmarks,  blazed  lines,  and  the  existence  of  bearing  trees 
now  destroyed,  which  strongly  supported  the  contention  of 
the  plaintiff  as  to  the  original  location  of  the  quartei>post  in 
question,  and  we  think  we  should  have  reached  the  same  con- 
clusion which  he  reached  were  we  required  to  pass  upon  the 
controversy  as  a  court  of  first  instance. 

The  question  of  fact  being  settled,  the  only  remaining  ques- 
tions arise  out  of  the  demurrer  to  the  complaint  which  was 
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overruled  before  the  answer  upon  the  merits  was  interposed. 
That  presented  two  questions :  first,  whether  there  was  not  a 
complete  remedy  at  law ;  and,  second,  whether  two  causes  of 
action  had  not  been  improperly  joined. 

It  will  be  seen  by  the  statement  of  facts  that  the  appellants- 
here  are  the  only  defendants  who  appeared  in  the  case  or  an- 
swered. If,  therefore,  as  to  them  a  good  cause  of  action  in 
equity  was  stated,  it  necessarily  follows  that  the  demurrer  was 
properly  overruled  so  far  as  the  first  ground  is  concerned. 
The  circuit  judge  held  that  there  was  a  good  cause  of  actioiL 
stated  under  sec.  3186,  Stats.  (1898),  t.  6.  a  good  statutory 
cause  of  action  to  remove  a  cloud  from  the  title  of  real  estate. 
We  can  see  no  good  reason  for  doubting  this  conclusion.  The 
statute  referred  to  has  considerably  enlarged  the  equity  pow- 
ers of  the  court  in  this  direction. 

A  written  memorandum,  unwitnessed,  unacknowledged, 
and  unrecorded,  and  which  contained  no  description  of  land 
which  could  be  located,  was  held  by  this  court  to  be  a  cloud  or 
claim  which  would  support  an  action  to  remove  it,  when  the- 
defendant  persisted  in  claiming  that  he  was  entitled  to  some- 
interest  in  certain  lands  under  it.  Here  it  appears  that  the 
answering  defendants  put  on  record  a  plat  of  land,  acknowl- 
edged and  certified  as  the  statute  requires,  and  that  said  plat 
is  actually  located  and  staked  out  on  the  ground  and  covers 
the  disputed  strip  of  land ;  further,  that  the  defendants  have- 
claimed  and  are  still  claiming  title  to  the  disputed  strip  and 
are  selling  parts  of  it  to  others.  This  seems  a  tolerably  ro- 
bust setting  up  of  claim  to  land,  quite  sufficient  under  the  de- 
cisions to  justify  an  action  under  sec.  3186,  when  the  plaintiff 
still  remains  in  possession  of  the  land  claimed  or  when  the 
land  is  vacant.  Fox  v.  Williams,  92  Wis.  320,  66  N.  W.. 
357 ;  Broderich  v.  Gary,  98  Wis.  419,  74  K  W.  95. 

As  to  the  second  objection,  there  might  perhaps  be  some 
difficulty  in  holding  as  an  original  proposition  that  an  equi- 
table cause  of  action  under  sec  3186  against  cme  defendant 


14]  JANUAEY  TEEM,  1911.  497 

Baring  v.  Bollman,  146  Wis.  490. 


not  in  possession  could  be  joined  with  a  cause  of  action 
against  another  defendant  in  possession  of  a  different  par- 
cel; but  the  question  is  whether  any  substantial  right  of 
the  complaining  party  has  been  affected  by  the  adverse 
ruling,  even  if  erroneous  when  made.  Sec  8072m>  Stats. 
(Laws  of  1909,  ch.  192).  The  appellants'  substantial  rights 
were  simply  to  meet  the  plaintiff  in  a  court  of  equity 
and  submit  their  proofs  on  the  questions  of  fact,  as  well  as 
their  arguments  upon  the  legal  questions  involved,  and  have 
such  proofs  and  arguments  fairly  considered  and  passed  upon. 
These  rights  have  been  fully  preserved  to  theuL  These  were 
substantially  the  grounds  upon  which  the  trial  court  disposed 
of  these  objections  when  they  were  renewed  upon  the  final 
argument  of  the  case. 

It  seems  to  this  court,  however,  that  there  is  another  and 
broader  ground  upon  which  the  judgment  may  be  affirmed, 
and  that  is  that  there  was  a  good  cause  of  action  stated  in 
equity  independent  of  sec.  3186,  Stats.  (1898),  and  that  all 
of  the  parties  joined  as  defendants  were  proper  parties 
thereto. 

For  the  purposes  of  the  case  it  may  be  admitted  that  a 
doud  upon  title  which  will  justify  the  bringing  of  an  equi- 
table action  for  its  removal  independent  of  the  statute  must 
be  some  apparent  title  or  incumbrance  rendering  a  resort  to 
evidence  aiiimde  the  record  necessary  in  order  to  show  its  in- 
validity. Oamble  v.  Loop,  14  Wis.  465;  Pier  v.  Fond  du 
Lac,  38  Wis.  470 ;  Broderick  v.  Gary,  98  Wis.  419,  74  N. 
W.  95. 

Does  this  plat,  made  and  recorded  by  the  defendants,  con- 
stitute such  a  doud  %  It  is  true  that  it  purports  only  to  cover 
land  in  the  southeast  quarter  of  section  12,  while  plaintiff's 
land  is  in  the  southwest  quarter,  and  hence  the  argument  is 
that  the  plat  constitutes  no  cloud  on  the  title  to  any  land 
owned  by  the  plaintiff.  The  question,  however,  is  not  to  be 
00  easily  decided.  The  plat  itself  does  not  seem  to  have  been 
Vol.145— 82 
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actually  produced  in  evidence,  but  it  is  admitted  that  its 
measurements  were  commenced  from  the  Melindy  and  Fitz- 
patrick  comer  as  relocated.  Thus  it  affirmatively  appears 
that  as  actually  located  on  the  groimd  the  plat  encroached  a 
number  of  rods  over  and  upon  the  plaintiff's  land.  Our  stat- 
ute governing  such  plats  and  authorizing  them  to  be  recorded 
requires  as  a  prerequisite  that  an  accurate  survey  of  the  land 
covered  thereby  be  made,  and  that  the  boundaries  of  allblodcs, 
streets,  and  alleys,  as  well  as  the  comers  of  every  lot  and  block, 
the  b^inning  and  terminus  of  every  street,  and  every  angle  of 
a  street,  be  marked  and  established  in  the  field  by  suitable  mon- 
uments. It  further  requires  that  the  boundaries  of  lots  and 
blocks,  with  the  length  and  courses  of  all  exterior  boundary 
lines,  shall  appear  on  the  face  of  the  map,  and  that  the  monu- 
ments shall  be  represented  in  their  proper  places  on  the  map 
and  the  material  of  which  they  are  made  noted  thereon,  and, 
further,  that  a  certificate  of  the  surveyor,  certifying  among 
other  things  to  the  correctness  of  the  map,  shall  appear 
thereon  before  the  plat  is  entitled  to  record. 

Presumably  all  these  requirements  were  complied  with  on 
the  making  and  recording  of  the  Krueger  plat.  It  is  quite 
apparent  that  you  cannot  divorce  the  plat  from  the  survey. 
Under  very  familiar  principles  the  monuments  erected  or 
placed  in  the  ground  at  the  comers  of  the  lots,  blocks,  and 
streets  control  courses  and  distances  named  on  the  plat  and 
fix  the  location  of  the  comers  which  they  represent.  So  the 
plat  and  survey  go  hand  in  hand,  and  the  effect  of  the  plat  as 
a  claim  of  title  extends  on  the  west  to  the  comers  marked  and 
established  on  the  ground,  and  thus  the  plat  itself,  in  connec- 
tion with  the  survey  and  the  Melindy  and  Fitzpatrick  comer- 
post,  from  which  the  survey  starts,  becomes  a  document  on 
record,  which  seems  apparently  to  entitle  every  purchaser  of 
a  lot  upon  the  west  side  of  the  Krueger  plat  to  assert  title  up 
to  the  line  of  the  actual  survey. 

Now  it  is  well  settled  in  this  state  that  the  common-law  ac- 
tion quia  timet  may  be  brought  when  the  plaintiff  is  out  of 
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possession  and  the  defendant  is  in  possession  in  a  case 
where  by  fraud  or  other  means  producing  like  results  the 
defendant  has  an  apparent  title,  the  invalidity  of  which 
can  only  be  shown  by  evidence  aliimde  the  record.  In  sudi 
case  the  remedy  at  law  by  ejectment  or  trespass  is  not 
deemed  sufficient,  because  the  plaintiff  is  entitled  to  have  the 
apparent  title  canceled  or  surrendered,  and,  as  incidental  to 
this  equitable  relief,  the  same  court  will  decree  the  giving  up 
of  possession  of  the  premises  by  flie  wrongdoer.  Spiess  v. 
Neuberg,  71  Wis.  279,  87  K  W.  417 ;  PricTeett  v.  Muck,  74 
Wis.  199,  42  N.  W-  256 ;  Bvrrowa  v.  Rviledge,  76  Wis.  22, 
44  K  W-  847 ;  SwihaH  v.  Hcurless,  98  Wis.  211,  67  N.  W. 
413 ;  KrwczinsU  v.  Neuendorf,  99  Wis.  264,  74  N.  W.  974 ; 
Post  V.  Campbell,  110  Wis.  383,  86  N.  W.  1032 ;  Boon  v. 
Root,  137  Wis.  451,  119  N.  W.  121.  This  remedy  is  not 
confined  to  cases  of  fraud,  but  covers  cases  where,  in  order  to 
give  effectual  relief,  there  must  be  the  reformation,  cancella- 
tion, or  surrender  of  deeds,  conveyances,  or  records  affecting 
the  title.     AlUn  v.  ElUs,  125  Wis.  565, 104  N.  W.  739. 

Now  in  the  present  case  it  seems  quite  apparent  that  the 
Krueger  plat,  in  connection  with  the  monuments  on  the 
ground,  constitutes  a  standing  and  continuing  claim  by  all 
who  now  own  or  may  hereafter  own  lots  on  the  west  side 
thereof,  that  their  lots  extend  to  the  Melindy  and  Fitzpatrick 
line.  The  plat  as  located  on  the  ground  now  does  and  will 
always  continue  to  include  this  disputed  strip.  The  only  real 
and  effective  relief  must  be  that  which  the  court  gave,  t.  e.  a 
cancellation  of  that  part  of  the  plat  which  actually  has  been 
located  on  the  ground  on  the  west  side  of  the  correct  line. 
The  plat  is  an  entirety  and  can  and  ought  to  be  attacked  as  a 
whole,  and,  if  so  attacked,  all  the  parties  interested  in  the  re- 
sult of  the  attack)  though  their  claims  be  several,  should  be 
made  parties.  We  have  not  been  referred  to  any  cases  pre- 
cisely similar  to  this,  but  it  seems  to  fall  within  well  recog- 
nized principles,  and  we  are  satisfied  was  rightly  disposed  of. 

By  the  Covrt, — Judgment  affirmed. 
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Hoi«T  LUMBEB  COKPAHT,   A{^Ilant,   YB.   CiTT  OF  OcONTO 

and  another,  Bespondents. 

FeJ>ruary  tZ— March  H,  191JL 

CatutiiuHonal  Uiw:  LegUlaHve  power:  Deleffoikm:  OptUm  latot:  Iftf- 
nicipal  corporatiotu:  General  charter:  Sewers:  Methods  of  con- 
etruction,  etc.:  Taxation:  Quieting  Htle:  Cloud:  Complaint  con- 
etrued. 

1.  An  option  law,  to  be  valid,  miiat  be  a  complete  enactment  in  itself 
when  it  leaves  the  legislature  and  require  nothing  to  perfect  it 
as  a  law,  the  only  thing  left  to  the  people  to  determine  being 
whether  they  will  avail  themselves  of  its  provisions. 

1.  The  general  city  charter  is  an  option  law  in  that  any  city  may 
adopt  it  or  a  part  of  it,  but  there  Is  no  option  in  the  adminis- 
tration of  the  law  after  its  adoption.  Where  a  city  has  adopted 
a  particular  subchapter,  it  Is  bound  thereby  and  cannot  abro- 
gate it  or  any  of  its  provisions. 

t.  Subch.  XX  of  the  general  charter  (sees.  925 — ^208  to  925 — ^239c, 
Stats.  1898),  relating  to  the  construction  and  maintenance  of 
sewers  and  the  manner  of  paying  therefor,  was  designed  as  one 
system  with  authority  on  the  part  of  the  city  adopting  it  to  take 
advantage  of  the  different  provisions  as  occasion  might  require; 
and  the  passage  of  an  ordinance  providing  that  the  expense  be 
borne  by  sewer  districts  does  not  preclude  the  city  from  after- 
ward making  the  cost  of  similar  improvements  payable  out  of 
the  general  fund  or  by  abutting  property  owners,  and  it  may  at 
will  make  use  of  all  three  methods  at  the  same  time. 

4.  The  fact  that  under  said  subch.  XX  a  property  owner  who  has 
been  taxed  for  the  construction  of  sewers  under  the  district  sys- 
tem may,  by  a  subsequent  change  to  the  city  system,  be  taxed 
again  for  building  main  sewers  in  other  districts,  does  not  ren- 
der the  law  invalid  as  contravening  sec  1,  art  VIII,  Const,  pro- 
viding that  the  rule  of  taxation  shall  b6  uniform. 

6.  In  an  action  by  a  taxpayer  to  set  aside  certain  taxes  as  a  cloud  on 
his  title,  a  complaint  alleging  that  a  specific  sum  was  assessed 
for  main  sewers,  although  ft  ftirtfaer  alleges  that  the  report  of 
the  board  of  public  works  which  was  adopted  included  exten- 
sions and  the  rebuilding  of  branch  sewers  and  the  taking  up  of 
certain  main  sewers  and  relaying  the  same  with  latter  and  dif- 
ferent sewers,  there  being  no  piositive  statement  that  any  sum 
other  than  the  specific  sum  named  was  spread  upon  the  tax  roll 
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or  became  a  cloud  on  plaintiff's  title,  is  held,  on  demurrer,  not 
to  show  that  any  tax  was  levied  against  plaintiff's  land  for  other 
purposes  than  the  construction  of  main  sewers  or  extensions 
thereof,  which  alone  were  chargeable  to  the  general  fund. 
6.  Allegations  In  such  complaint  that  an  ordinance  which  provided 
generally  for  the  construction  and  maintenance  of  sewers  at 
the  expense  of  sewer  districts  was  repealed  by  a  later  ordinance 
which  provided  for  the  cost  of  main  sewers  to  be  paid  out  of  the 
general  fund,  are  not  to  be  construed  as  charging  that  no  au- 
thority remained  in  the  city  to  pay  for  any  except  main  sewers. 

Appeai.  from  an  order  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hasxings,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  remove  a  cloud  from  the  title  to 
plaintiffs  land  created  by  the  assessment  and  levy  of  certain 
taxes  upon  its  real  estate  in  the  year  1909  to  pay  for  the  con- 
struction of  sewers  proposed  to  be  laid  by  the  defendant  city, 
on  the  ground  that  the  proceedings  of  the  common  council  and 
its  officers  in  the  assessment  and  levy  of  such  taxes  were  il- 
legal and  void  and  the  taxes  based  thereon  consequently  illegal 
and  void. 

The  complaint  alleges  the  corporate  existence  of  the  plaint- 
iff and  of  the  defendant  city,  and  that  the  defendant  Classen 
is  city  treasurer  of  the  defendant  city ;  that  the  plaintiff  is  the 
owner  of  the  lands  in  question;  that  the  taxes  assessed  against 
the  real  estate  of  plaintiff  in  said  city  for  1909  are  $2,081.04; 
that  the  taxes  levied  upon  personal  property  of  plaintiff  for 
1909  in  said  city  are  $10,231 ;  that  in  August,  1894,  by  ordi- 
nance No.  204,  said  defendant  city  was  divided  into  sewer 
districts ;  that  in  May,  1895,  by  ordinance  No.  212,  ordinance 
No.  204  was  amended;  that  on  the  3d  day  of  September, 
1895,  the  defendant  city,  in  pursuance  of  sec  72,  ch.  312, 
Laws  of  1893,  and  in  compliance  with  the  statutes  of  Wiscon- 
sin, passed  and  adopted  ordinance  No.  215,  whereby  said  de- 
fendant city  adopted  as  part  of  its  charter  law  subch.  XX 
(sees.  925—208  to  925—239^,  Stats.  1898)  entifled  "Sew- 
ers;''  that  in  the  month  of  November^  1904,  the  defendant 
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city  passed  an  ordinance,  No.  277,  by  the  terms  of  which  it 
adopted  the  sewer  district  plan  for  construction  of  sewers  and 
provided  that  the  expense  should  be  borne  and  paid  out  of  the 
funds  of  the  sewer  district  within  which  such  sewer  or  sewers 
might  be  constructed ;  that  on  February  7,  1905,  the  defend- 
ant city  adopted  ordinance  No.  280,  dividing  defendant  city 
into  sewer  districts,  which  ordinance  provided  that  the  cost 
of  constructing  and  maintaining  sewers  (which  shall  include 
mains,  intercepting  and  all  street  sewers,  manholes,  catch- 
basins,  lantern  holes,  flush  tanks,  out-falls,  and  all  work  con- 
nected therewith,  except  house  drain  connections)  should  be 
borne  as  provided  by  ordinance  No.  277 ;  that  afterwards  de- 
fendant city  constructed  and  maintained  sewers  in  the  sewer 
districts  of  said  city  in  pursuance  of  ordinance  No.  277,  and 
paid  for  the  same  out  of  the  sewer  district  funds;  that  the 
property  of  residents  and  property  owners  in  each  sewer  dis- 
trict was  taxed  for  the  purpose  of  raising  funds  for  the  mains 
and  other  sewers  laid  and  constructed  in  each  respective  sewer 
district;  that  plaintiff  was  assessed  and  paid  taxes  upon  its 
property  for  such  sewers  under  said  district  system  in  accord- 
ance with  ordinance  No.  277 ;  that  on  October  6,  1909,  the 
defendant  city  attempted  to  pass  ordinance  No.  318,  which 
provided  that  "the  cost  of  all  main  sewers  hereafter  con- 
structed in  the  city  of  Oconto,  except  the  cost  of  all  catch- 
basins,  overflow  pipes,  and  all  temporary  catch-basins,  the 
cost  of  repairing  and  cleaning  of  all  sewers,  and  the  expendi- 
tures for  temporary  work  necessary  to  carry  on  the  system  of 
sewerage  in  the  city  of  Oconto,  shall  be  paid  out  of  the  general 
fund  of  the  city  of  Oconto,  the  intention  of  this  ordinance 
being  that  no  expense  of  the  construction  of  main  sewers  shall 
be  paid  by  the  abutting  property  owners  or  out  of  any  sewer- 
age district  fund;"  that  said  ordinance  No.  318  attempted  to 
repeal  ordinance  No.  277  and  sec.  2  of  ordinance  No.  280  of 
defendant  city  and  attempted  to  repeal  all  ordinances  conflict- 
ing with  ordinance  No.  318  j  that  on  November  30,  1909,  the 
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board  of  public  works  of  defendant  city  made  a  report  to  de- 
fendant city  whereby  it  recommended  that  a  levy  of  $4,014.40 
be  made  out  of  the  general  fund  of  defendant  city  to  cover  the 
cost  of  main  sewers  to  be  constructed  on  certain  designated 
streets;  that  said  report  was  adopted  and  the  tax  of  $4,014.40 
levied  upon  the  taxable  property  of  defendant  city  and  the 
clerk  instructed  to  extend  the  same  upon  the  tax  roll ;  that  the 
report  of  said  board  of  public  works  included  not  only  main 
sewers  but  the  construction  and  extension  and  rebuilding  of 
branch  sewers  and  the  taking  up  of  certain  main  sewers  in 
defendant  city  and  relaying  the  same  with  larger  and  differ- 
ent sewers ;  that  said  sum  of  $4,014.40  was  assessed  and  lev- 
ied upon  the  taxable  property  in  defendant  city,  including  the 
property  of  plaintiff,  and  constitutes  a  part  of  the  so-called 
"contingent  fund"  upon  the  tax  roll,  which  contingent  fund 
amounts  to  $14,906.30;  that  the  tax  roll  has  been  delivered 
to  the  defendant  Classon,  treasurer  of  defendant  city,  for  col- 
lection, and  that  he  threatens  to  collect  and  return  said  tax 
roll,  if  said  taxes  are  not  paid,  as  delinquent  and  unpaid; 
that  said  tax  constitutes  a  cloud  upon  the  title  to  plaintiff's 
real  estate;  that  said  taxes,  amounting  to  $4,014.40,  so  form- 
ing a  part  of  the  contingent  fund,  were  unlawfully  levied,  for 
the  reason  that  the  defendant  city  had  theretofore  elected,  and 
by  ordinance  duly  passed  and  adopted  determined,  that  all  the 
costs  and  expenses  for  the  laying  and  construction  of  main 
and  other  sewers  in  the  defendant  city  should  be  borne  and 
paid  out  of  the  sewer  districts  within  which  such  sewers  were 
laid,  and  that  the  city  had  no  power  to  thereafter  change  the 
system  of  paying  for  the  construction  and  maintaining  of 
'main  and  other  sewers  and  to  assess  and  levy  taxes  for  and  to 
pay  the  same  out  of  the  general  or  contingent  fund  of  defend- 
ant city ;  that  plaintiff  is  ready  and  willing  to  pay  its  just  por- 
tion of  the  taxes  legally  and  lawfully  levied  and  assessed 
against  its  real  estate ;  that  the  defendant  city  and  its  officers 
threaten  and  are  about  to  carry  into  effect  the  recommenda- 
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tiom  of  the  board  of  public  works  for  the  construction  of  main 
and  other  sewers  above  mentioned ;  that  if  defendant  city  pro- 
ceeds to  construct  such  sewers  it  will  result  in  imposing  upon 
the  lands  of  the  plaintiff  the  unlawful  burden  and  taxes  for  the 
payment  of  sewers  in  other  sewer  districts  than  those  in  which 
the  plaintiff  has  property  and  which  such  sewer  districts  have 
heretofore  constructed  and  paid  for  the  main  and  other  sew- 
ers within  such  district  or  districts  out  of  the  sewer  district 
fund  of  such  district. 

The  plaintiff  prays  that  the  dty  be  enjoined  from  collect- 
ing said  taxes  and  that  such  taxes  be  declared  null  and  void 
and  the  cloud  created  thereby  be  removed  and  ordinance 
No.  318  be  adjudged  null  and  void ;  that  the  court  ascertain 
the  amount  of  taxes  lawfully  assessed  upon  the  plaintiff's  real 
estate ;  and  that  plaintiff  have  general  relief. 

The  defendants  demurred  to  the  complaint  for  want  of 
facts  sufficient  to  constitute  a  cause  of  action.  From  the 
order  sustaining  such  demurrer  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Allan  F.  Classon 
and  Eastman  <&  Martineau,  and  oral  argument  by  Mr.  Clas- 
son  and  Mr.  E.  C.  Eastman, 

For  the  respondents  there  was  a  brief  by  P.  H.  Lynch,  city 
attorney,  and  V.  J.  O'KeUiher  and  Qill  &  Chase,  attorneys, 
and  oral  argument  by  Mr.  J.  J.  Qill  and  Mr.  O'Kelliher. 

Kbbwiit,  J.  The  material  allegations  of  the  complaint,  in 
so  far  as  they  form  a  basis  for  the  plaintiff's  alleged  right  to 
recover,  are  set  out  briefly  in  the  statement  of  facts.  The 
learned  trial  judge  in  sustaining  the  demurrer  wrote  an  opin- 
ion, which  is  in  the  record,  in  which  he  discusses  various  pro- 
visions of  subch.  XX  of  the  general  charter  law  (sees.  925 — 
208  to  925 — 239c^  Stats.  1898)  as  they  bear  on  the  ordinances 
passed  by  the  defendant  city,  and  arrives  at  the  conclusion 
that  the  complaint  states  no  cause  of  action,  and  we  are  of 
the  opinion  that  the  oonclusions  reached  by  the  trial  judge  are 
correct 
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Two  main  contentions  are  made  by  appellant's  counsel  as 
grounds  for  reversal  of  the  order  appealed  from:  (1)  That 
sec.  925 — ^208,  being  the  first  section  of  subch.  XX,  is  an 
option  law,  and  that  when  the  city  exercises  its  option  there- 
under and  elects  one  of  the  methods  of  payment  for  sewers  its 
power  in  that  regard  is  exhausted  and  it  cannot  change  to  any 
of  the  other  methods  provided  therein ;  and  if  the  statute  per- 
mits the  change  it  is  unconstitutional  (2)  That  if  it  be  held 
that  sea  925 — 208  is  not  an  option  law  and  that  the  statutes 
in  question  are  constitutional,  there  is  no  authority  for  pay- 
ment for  any  sewer  work  other  than  for  main  sewers,  and 
that  the  tax  is  void  because  levied  for  sewers  other  than  main 
sewers. 

The  defendant  city  was  divided  into  sewer  districts  under 
its  special  charter  in  May,  1895,  by  ordinance  No.  212,  and 
subch.  XX  of  the  general  charter  was  adopted  in  September, 
1895.  In  November,  1904,  ordinance  No.  277  was  passed, 
which  provided  that  the  cost  of  all  sewers  should  be  paid  out 
of  the  funds  of  the  sewerage  district  within  whidi  the  sewer 
or  sewers  may  be  constructed.  In  February,  1905,  the  de- 
fendant city  passed  ordinance  No.  280,  which  divided  the  city 
into  sewer  districts  and  amended  the  prior  ordinance  and  con- 
firmed the  method  of  paying  for  constructing  and  maintain- 
ing sewers  as  provided  by  ordinance  No.  277.  Afterwards 
and  in  October,  1909,  ordinance  No.  318  was  passed,  which 
provided  that  the  cost  of  all  main  sewers  thereafter  con- 
structed, except  the  cost  of  catch-basins,  overflow  pipes,  and 
temporary  catch-basins,  the  cost  of  repairing  and  cleaning 
sewers,  and  the  expenditures  for  temporary  work  necessary  to 
carry  on  the  system  of  sewerage,  should  be  paid  out  of  the  gen- 
eral fund,  the  intention  being  that  no  expense  for  the  con- 
struction of  main  sewers  should  be  paid  by  abutting  property 
owners  or  out  of  any  sewerage  district  fund. 

It  is  strenuously  insisted  by  counsel  for  appellant  that  the 
defendant  city  had  no  power  to  pass  ordinance  No.  318,  be- 
cause it  had  no  authority  to  change  the  method  of  payment  for 
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sewers, — ^that  its  power  in  that  regard,  having  been  exercised 
by  the  passage  of  a  prior  ordinance,  was  exhausted.  Counsel 
relies  upon  Northern  T.  Co.  v.  Snyder,  113  Wis.  616,  89  N. 
W.  460 ;  State  ex  rel.  Williams  v.  Sawyer  Co.  140  Wis.  634, 
123  N.  W.  248,  and  some  Pennsylvania  cases ;  also  Atlantic 
City  W.  W.  Co.  V.  Atlantic  City,  89  N.  J.  Eq.  867,  and  East 
Tenn.,  Ya.  &  Oa.  B.  Co.  v.  Frazier,  139  U.  S.  288,  11  Sup. 
Ct.  617.  A  careful  examination' of  the  cases  cited  convinces 
us  that  they  do  not  support  the  appellant's  contention.  The 
Northern  T.  Co.  Case  deals  with  a  situation  clearly  involving 
an  option  law,  namely,  a  general  law  pertaining  to  county 
government,  giving  an  option  to  county  boards  to  severally 
put  the  same  into  effect  in  their  respective  counties,  and  giv- 
ing no  power  to  repeal  their  action  and  restore  the  former  sit- 
uation, and  it  was  held  that,  the  county  board  having  given 
effect  to  the  law,  it  could  not  abolish  such  effect.  In  other 
words,  the  case  holds  that  power  to  give  effect  to  an  option 
law  does  not  carry  with  it  by  implication  power  to  abolish  it. 
In  State  ex  rel.  Williams  v.  Sawyer  Co.,  supra,  the  county 
board  passed  a  resolution  adopting  the  provisions  of  ch.  651, 
Laws  of  1907,  relating  to  the  establishment  of  special  munici- 
pal courts  in  the  counties  of  this  state,  and  it  was  held  that  it 
could  not  afterwards  rescind  its  action.  At  page  641  the 
court  said : 

''If  the  law  had  been  properly  adopted  and  the  proper  reso- 
lution had  been  passed  creating  the  court,  it  would  be  beyond 
the  power  of  a  county  board  by  subsequent  resolution  to  re- 
scind its  action,  at  least  in  the  absence  of  express  legislative 
authority  so  to  do." 

This  court  has  ruled  that  an  option  law  ''must  be  a  complete 
enactment  in  itself.  It  must  contain  an  entire  and  perfect 
declaration  of  the  legislative  will,  and  it  must  require  nothing 
to  perfect  it  as  a  law.  The  only  thing  that  may  be  left  to  the 
people  to  determine  is  whether  they  will  avail  themselves  of 
its  provisionfl.'*    State  ex  reL  WiUiam>s  v.  Sawyer  Co.,  supra 
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(p.  636) ;  Stale  ex  rel.  AWy  Gen.  v.  O'Neill,  24  Wis.  149 ; 

Slinger  v.  Henneman,  38  Wis.  504 ;  MirmedpoUs,  8t.  P.  &  S. 

8.  M.  B.  Co.  V.  Radlroad  Commission,  136  Wis.  146,  116  N. 

W.  905 ;  Adam3  v.  Beloit,  105  Wis.  363,  81  N.  W.  869. 

Sec   926,   Stats.    (1898),   as  amended   (Laws  of  1899, 

ch.  61:  Supp.  1906),  provides: 

"All  cities  incorporated  by  special  act  shall  have  the  pow- 
ers, privileges  and  franchises  and  be  subject  to  the  duties  and 
liabilities  in  this  chapter  provided  for,  as  well  as  those  apply- 
ing to  specially  incorporated  cities  in  chapters  40a  and  41,  in 
addition  to  those  provided  by  the  act  of  incorporation,  all 
conflicting  provisions  of  such  special  act  to  the  contrary  not- 
withstanding. .  .  •  Any  such  city  may  adopt  the  provisions 
of  any  subchapter,  section  or  subdivision  of  any  section  of 
chapter  40a^  and  may  exercise  any  power  or  franchise  thereby 
conferred  upon  cities  organized  under  said  chapter,  in  addi- 
tion to  or  in  lieu  of  the  provisions  of  its  special  charter  and 
the  powers  and  franchises  therein  specified,  by  an  ordinance 
adopted  for  that  purpose  by  a  three-fourths  vote  of  all  the 
members  of  the  council  elect,  and  when  adopted  as  herein  pre- 
scribed such  ordinance  shall  operate  to  that  extent  as  an 
amendment  of  such  charter.  .  .  .^* 

The  feature  of  the  law  in  question  which  gives  it  character 
as  an  option  law  is  the  right  conferred  to  allow  adoption  of 
the  general  charter  or  a  part  of  it  and  not  an  option  in  the 
administration  of  the  law  after  adoption.  After  subch.  XX 
of  the  general  charter  was  adopted  by  defendant  city  it  was 
bound  by  it  and  could  not  abrogate  it.  Northern  T.  Co.  v. 
Snyder,  113  Wis.  516,  89  N.  W.  460.  The  defendant  city 
could  not  say  it  would  be  bound  by  some  of  the  provisions 
adopted  and  not  by  all.  When  it  exercised  its  option  it  ex- 
hausted its  power.  There  is  nothing  in  the  law  indicating 
an  intention  on  the  part  of  the  legislature  to  delegate  power 
to  the  defendant  city  to  reject  any  provision  of  subch.  XX  or 
modify  it  after  it  had  been  adopted,  even  if  the  legislature 
had  power  to  delegate  such  authority  to  the  city. 

This  court  has  decided,  in  a  case  respecting  the  adoption 
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of  a  portion  of  the  general  charter,  that  an  option  law  must 
be  a  complete  law  in  all  its  details  when  it  leaves  the  legisla- 
ture, so  that  nothing  is  left  open  save  the  determination  of 
the  fact  when  it  is  to  go  into  effect;  that  any  other  rule  would 
result  in  practical  delegation  of  legislative  power. 

"If  the  governing  body  of  a  municipal  corporation  can  take 
such  parts  as  it  chooses  from  a  complete  law,  and  reject  such 
parts  as  it  chooses,  the  result  will  be,  not  the  law  which  the 
legislature  has  enacted,  but  a  law  which  the  corporation  has 
enacted.  In  such  a  case  the  legislature  has  never  said  that 
the  parts  chosen  by  the  corporation  should  constitute  a  law, 
standing  by  themselves,  but  the  governing  body  of  the  cor- 
poration has  said  so.  This  must  be  legislation,  or  it  is  noth- 
ing; and,  if  it  be  legislation,  it  is  legislation  by  the  municipal 
corporation,  and  not  by  the  legislature."  State  ex  reL  Boy- 
cott V.  Mayor,  etc.  107  Wis.  654,  84  N.  W.  242. 

Now  it  seems  plain  that  when  the  defendant  city  adopted 
subch.  XX,  which  is  a  complete  enactment,  it  had  exhausted 
its  power  so  far  as  the  subchapter  adopted  was  concerned  un- 
der the  doctrine  of  the  cases  heretofore  dted,  and  that  the  or- 
dinances providing  for  the  construction  of  sewers  were  acts  of 
administration  under  the  subchapter  after  its  adoption.  As 
we  understand  the  argument  of  appellant  it  is  contended  that 
subch.  XX  provides  three  modes  of  constructing  and  main- 
taining sewers,  namely:  (1)  by  the  city  at  large;  (2)  by  sewer 
-districts;  and  (3)  by  abutting  property  owners.  And  it  is 
argued  that  when  the  first  ordinances  were  passed,  providing 
for  the  payment  by  districts,  the  city  could  not  afterwards 
•change  to  any  other  system,  because  it  had  exhausted  its  power 
in  that  regard.  We  diink  a  careful  reading  of  subdi.  XX 
will  show  that  it  was  designed  as  one  system,  and  not  three, 
with  authority  on  the  part  of  ihe  city  adopting  it  to  take  ad- 
vantage of  the  different  provisions  as  occasion  might  require, 
and  that  the  exercise  of  one  method  did  not  eliminate  the 
other  methods.  In  other  words,  it  was  the  manifest  intuition 
of  the  legislature,  as  shown  by  the  different  sections  of  the 
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statute,  that  all  three  methods  might  be  used  at  the  same  time. 
Therefore  the  right  vested  in  the  city  by  adoption  of 
subch.  XX  was  the  ri^t  to  exercise  the  three  methods.  We 
shall  briefly  refer  to  some  of  the  provisions  of  the  law  which 
show  that  the  three  methods  prescribed  were  calculated  to  be 
used  together. 

The  first  section  of  subch.  XX,  sec.  925 — ^208,  Stats. 
(1898),  provides  that  '^AU  cities  shall  have  full  power  to  con- 
struct systems  of  sewerage  and  to  provide  for  the  payment  for 
sewers  by  the  city,  by  sewerage  districts,  or  by  abutting  prop- 
erty owners."  This  section  further  provides  that  no  city 
shall  enter  upon  such  construction  until  it  shall  have  been  di- 
vided into  sewerage  districts  and  a  plan  adopted  in  the  man- 
ner specified,  and  that  the  section  shall  not  apply  to  cities  al- 
ready divided  into  sewerage  districts  which  have  adopted  a 
sewerage  system*  Sec  925 — 218  of  subch.  XX  provides  that 
the  cost  of  all  sewers  in  street  and  alley  crossings  and  of  all 
sewers  in  excess  of  $2  per  linear  foot  chargeable  to  lots  and 
lands  as  provided  in  sec.  925 — ^216,  of  all  catch-basins  receiv- 
ing water  from  gutters  and  of  the  overflow  pipes  connecting 
them  with  sewers,  of  all  temporary  catch-basins,  of  repairing 
and  cleansing  of  sewers  and  aU  expenditures  for  temporary 
work  necessary  to  carry  on  the  system  of  sewerage,  and  aU  the 
cost  of  constructing  sewers  not  provided  for  by  special  assess- 
ment, shall  be  paid  for  out  of  the  fund  of  the  proper  sewer- 
age district,  and  that  ^^The  cost  of  constructing  the  main 
sewers  within  the  city  limits  or  extending  beyond  the  same 
may  be  paid  for  in  whole  or  in  part  by  the  city  out  of  the  gen- 
eral fund  or  out  of  the  funds  of  the  proper  sewerage  district, 
or  by  abutting  property  owners,  as  the  council  shall  by  ordi- 
nance direct."  Sec  925 — 215  provides  that  "Such  contract 
may,  at  the  option  of  the  city,  except  as  herein  otherwise  pro- 
vided, require  the  contractor  to  receive  as  payment  for  so 
much  of  the  work  as  has  been  assessed  against  the  lots  oppo- 
site to  the  front  of  which  any  such  sewer  shall  extend,  certifi- 
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cates  against  such  lots  respectiyelyy  or  improyement  bonds, 
and  the  residue  of  sudi  ocmtract  shall  be  paid  out  of  the  pro- 
ceeds of  the  general  sewerage  tax  to  be  levied  on  the  real  es- 
tate and  personal  property  within  the  sewerage  district  by  the 
council  on  the  reoonunendation  of  the  board  of  public  works." 
Sec.  925 — ^216  provides  that  ''After  any  contract  for  work 
under  this  subdiapter,  to  be  paid  for  in  whole  or  in  part  by 
such  assessment,  shall  have  been  entered  into,  the  board  of 
public  works  •  •  •  shall  make  an  assessment  against  all 
lots  •  •  •  fronting  or  abutting  on  the  work  so  contracted  to 
be  done.  .  .  •" 

These  provisions  clearly  recognize  that  different  methods 
may  be  followed  at  the  same  time  and  are  inconsistent  with 
the  option  theory  contended  for  by  appellant,  since  it  is  pro- 
vided that  the  expense  of  sewers  not  assessed  against  adjoin- 
ing lots  must  be  paid  out  of  the  sewerage  district  fund,  except 
the  cost  of  main  sewers,  and  all  main  sewers  also  unless  the 
council  provides  for  payment  of  main  sewers  in  whole  or  in 
part  by  the  cily  or  by  the  owners  of  the  abutting  lots. 

Sec  925 — 216  as  amended  (Laws  of  1901,  ch.  215,  sec  1 : 
Supp.  1906)  provides  that  not  more  than  $2  per  linear  foot 
of  frontage  shall  be  assessed  against  any  lot;  and  sec  925 — 
218,  Stats.  (1898),  provides  that  the  cost  of  all  sewers  in 
street  and  alley  crossings  and  the  excess  of  $2  per  linear  foot, 
catch-basins,  and  construction  of  sewers  not  provided  for  by 
special  assessment  shall  be  paid  out  of  the  fund  of  the  proper 
sewerage  district;  also  provides  that  the  cost  of  constructing 
main  sewers  within  the  city  or  extending  beyond  may  be  paid 
in  whole  or  in  part  by  the  city  out  of  the  general  fund  or  out 
of  the  funds  of  the  proper  sewerage  district,  or  by  abutting 
property.  Sees.  925 — 231,  925 — 232,  and  925 — 238  pro- 
vide for  the  filing  of  plans  of  sewerage  for  the  several  dis- 
tricts, and  provide  that  such  plans  may  be  changed  from  time 
to  time  as  occasion  or  the  exigencies  may  demand,  and  that 
when  changes  have  been  determined  upon,  if  such  changes 
render  useless  any  existing  sewers  the  expense  of  such  change 
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flhall  be  paid  out  of  the  general  fund.  Seo.  925 — 239  pro- 
vides that  in  case  the  council  shall  decide  to  amend  its  system 
or  adopt  a  new  one  it  may  proceed  in  the  mode  prescribed  '^in 
this  subchapter  or  by  the  law  in  pursuance  of  which  such 
sewer  or  sewers  were  constructed,  ...  or  in  the  discretion  of 
the  council  it  may  cause  the  whole  cost  of  such  construction, 
alteration  or  change  to  be  borne  by  the  city,  or  to  cause  such 
portion  of  the  estimated  cost  of  construction,  alteration  or 
change  of  sewers  as  it  shall  designate  to  be  borne  by  the  city 
and  the  balance  to  be  assessed  upon  the  lots  or  parcels  of  land 
which  may  be  benefited.  .  .  .*' 

We  are  convinced  that  the  contention  of  the  appellant  on 
the  option  theory  is  not  tenable,  and  that  subch.  XX,  upon  its 
adoption  by  the  defendant  city,  became  a  part  of  the  city's 
charter  and  all  provisions  of  it  continued  in  full  force;  and 
that  the  adoption  of  one  method  of  construction  and  main- 
taining sewers  in  no  way  abrogated  the  right  of  the  city  to 
avail  itself  of  any  other  method  or  of  any  provision  of  the 
subchapter  adopted. 

It  is  argued  by  counsel  for  appellant  that  if  the  option 
theory  which  they  contend  for  cannot  be  sustained  the  law  is 
unconstitutional,  because  it  imposes  an  unjust  burden  upon 
the  appellant  in  that  it  paid  for  sewers  under  the  district  sys- 
tem as  provided  by  ordinance  No.  277,  which  imposed  the 
burden  on  appellant  of  paying  for  "main  and  other  sewers,'* 
and  to  compel  it  to  pay  for  mains  under  another  method 
would  be  imposing  an  unjust  and  inequitable  burden  and 
amoimt  to  double  taxation,  thereby  destroying  the  rule  of  uni- 
formity in  taxation,  and  would  be  imjust  discrimination  and 
violative  of  sec  1,  art  VIII,  of  the  constitution  of  the  state 
of  Wisconsin,  which  provides  that  the  rule  of  taxation  "shall 
be  uniform."  We  do  not  regard  it  necessary  to  enter  into  any 
lengthy  discussion  upon  the  constitutionality  of  subdu  XX. 
Obviously  the  various  provisions  relating  to  the  different 
methods  of  payment  as  heretofore  construed  were  designed  by 
the  legislature  to  aid  in  getting  at  as  equitable  a  distribution 
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of  the  burden  as  might  be,  and  it  does  not  appear  that  the  law 
violates  any  constitutional  provision.  Some  inequity  of  bur- 
dens may  result  in  special  assessments  under  the  most  perfect 
law,  and  some  injustice  be  done,  but  that  is  not  sufficient  to 
warrant  the  court  in  declaring  a  law  unconstitutional  We 
think  the  contention  is  ruled  against  the  appellant  by  this 
court  in  numerous  cases,  some  of  which  we  cite.  Weeks  v. 
Milwavkee,  10  Wis.  242 ;  Warner  t?.  Knox,  50  Wis.  429,  7  N. 
W.  372 ;  Blount  v.  JanesviOe,  31  Wis.  648. 

It  is  further  insisted  by  counsel  for  appellant  that  there  is 
no  authority  in  law  sufficient  to  warrant  payment  for  any 
sewers  or  sewer  work,  other  than  for  main  sewers,  out  of  the 
general  fund,  and  that  the  tax  is  therefore  illegal,  since  it  was 
levied  and  extended  upon  the  tax  roll  for  the  purpose  of  pay- 
ing for  sewers  other  than  main  sewers.  This  contention  is 
based  upon  the  report  of  the  board  of  public  works,  referred 
to  in  the  complaint,  viz. : 

"That  the  report  of  the  said  board  of  public  works  of  the 
city  of  Oconto  hereinbefore  referred  to  and  the  estimates  of 
the  city  engineer  therein  referred  to  embraced  and  included 
not  only  the  construction  of  main  sewers  but  also  the  con- 
struction of  extensions  and  the  rebuilding  of  branch  sewers 
and  the  taking  up  of  certain  main  sewers  in  the  city  of  Oconto 
and  the  relaying  of  the  same  with  larger  and  different  sewers, 
as  will  appear  from  the  said  report  of  the  board  of  public 
works  and  from  the  estimates  of  the  city  engineer  referred  to 
therein  and  on  file  with  the  city  clerk  of  the  city  of  Oconto, 
and  that  the  said  city  of  Oconto  adopted  the  said  report  of  the 
board  of  public  works  and  the  estimates  of  the  said  city  en- 
gineer, and  levied  the  tax  in  accordance  therewith,  as  here- 
inbefore alleged." 

It  is  further  alleged  in  the  complaint  that  the  sum  of 

$4,014.40  was  assessed  and  levied  on  the  taxable  property  in 

the  defendant  city,  including  the  property  of  the  plaintiff, 

and  was  extended  on  the  tax  roll  and  formed  and  constituted 

a  part  of  the  so-called  "contingent  fund,"  which  fund  amounts 

to  $14,906.30.     Now  this  point  turns  upon  the  proper  con- 
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struction  of  the  allegations  of  the  complaint  above  quoted. 
It  is  argued  that  the  plaintiff  alleges  that  the  tax  levied  is 
not  for  main  sewers  but  includes  other  expenditures.  It  is 
flatly  alleged  in  the  complaint  that  $4,014.40  is  assessed  for 
main  sewers.  But  it  is  further  alleged  that  the  report  of  the 
board  of  public  works,  which  was  adopted,  includes  extensions 
and  the  rebuilding  of  branch  sewers  and  the  taking  up  of  cer- 
tain main  sewers  and  relaying  the  same  with  larger  and  dif- 
ferent sewers.  There  is  no  positive  allegation  that  any  sum 
other  than  the  $4,014.40  was  spread  upon  the  tax  roll  or  be- 
came a  cloud  upon  plaintiff's  property.  Nor  does  the  alle- 
gation that  money  was  included  in  the  contingent  fund  re- 
ported for  levy  by  the  board  of  public  works  show  that  it  was 
for  payment  of  sewers  other  than  main  sewers  and  the  rebuild- 
ing of  branch  sewers.  The  extensions  referred  to  in  the  re- 
port were  doubtless  extensions  of  main  sewers.  At  least  the 
allegations  of  the  complaint  are  capable  of  the  construction 
that  nothing  was  included  in  the  report  as  a  tax  against 
plaintiff's  property  except  taxes  for  payment  of  such  sewers. 
Clearly  it  does  not  appear  that  any  sum  not  chargeable  to  the? 
general  fund  was  assessed  and  levied  upon  the  taxable  prop- 
erty of  the  city,  including  the  property  of  the  plaintiff. 

It  is  further  insisted  that  since  the  passage  of  ordinance 
No.  318  the  defendant  city  is  without  authority  for  the  pay- 
ment of  any  except  main  sewers.  There  is  no  allegation  in 
the  complaint  to  the  effect  that  no  ordinance  exists  authorizing 
the  city  to  proceed  with  a  sewer  system.  Conceding  that  or- 
dinance No.  277  was  repealed  by  ordinance  No.  318,  it  does 
not  appear  that  other  ordinances  did  not  exist  granting  the 
authority,  nor  even  that  ordinance  No.  318  did  not  give  such 
authority. 

We  conclude  that  the  complaint  states  no  cause  of  action, 
and  that  the  order  sustaining  the  demurrer  was  right  and 
should  be  aflSrmed. 

By  the  Court, — The  order  appealed  from  is  affirmed. 
Vol.  145-33 
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KiNAHAN,  Appellant^  vs.  Minahan^  Respondent. 
Same,  Bespondent,  vs.  Same,  Appellant. 

February  tS— March  14,  1911, 

Divorce:  Divisian  of  property:  Discretion. 

Where  a  divorce  was  granted  to  the  wife  on  the  ground  of  cruel 
and  inhuman  treatment,  and  the  husband  was  found  to  be  worth 
1100,000  over  and  above  his  debts  and  to  have  an  income  from 
his  profession  of  |8,000  ];>er  year,  a  final  division  of  the  property 
awarding  to  the  wife  |23,000,  together  with  the  household  fur- 
niture, is  Tieldi  upon  appeals  by  both  parties,  to  have  been,  un- 
der all  the  circumstances  (more  fully  stated  in  the  opinion), 
a  proper  exercise  of  Judicial  discretion. 

Appeals  from  a  judgment  of  the  circuit  court  for  Brown 
county:  Waebbn  D.  Taeeant,  Judge.  Affirmed  on  both  ap- 
peals. 

The  plaintiflF  and  defendant  were  married  in  November, 
1899.  In  October,  1909,  the  plaintiff  commenced  an  action 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment. 
The  defendant  counterclaimed,  alleging  cruel  and  inhuman 
treatment  and  asking  for  a  separate  maintenance.  There- 
after the  parties  entered  into  a  stipulation  whereby  it  was  pro- 
vided that  the  plaintiff  should  withdraw  his  complaint  and 
also  his  reply  to  defendant's  counterclaim,  and  that  plaintiff 
upon  the  trial  should  make  no  attempt  to  prove  the  allegations 
contained  in  either  said  complaint  or  reply,  and  that  if  upon 
the  proof  offered  by  the  defendant  under  the  allegations  of 
the  said  counterclaim  the  court  was  of  the  opinion  that  the 
defendant  was  entitled  to  a  divorce,  the  defendant  should  ask 
for  an  absolute  divorce,  and  that  if  such  divorce  were  granted 
the  defendant  should  be  awarded  the  care,  custody,  and  edu- 
cation of  the  two  diildren  of  the  parties,  subject  to  certain 
conditions,  reserving  to  the  plaintiff  the  right  to  see  and  visit 
the  children  at  such  times  as  might  be  deemed  reasonable  by 
the  court,  and  providing  further  for  the  religious  education  of 
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such  children^  and  their  medical  care  and  attention  by  the 
plaintiff.  It  was  further  provided  that  except  as  to  the  issues 
and  things  stipulated  and  agreed  the  questions  and  issues  in- 
volved should  remain  open  for  litigation  upon  the  trial,  and 
that  the  stipulation  should  be  of  no  force  or  eflfect  unless  an 
absolute  divorce  were  granted. 

The  court  found  that  the  defendant  was  entitled  to  a  judg- 
ment for  divorce  on  her  counterclaim.  Also  that  plaintiff 
was  reasonably  worth  the  sum  of  $100,000  over  and  above  his 
debts  and  liabilities,  and  that  in  addition  thereto  his  reason- 
able income  from  his  profession  was  $8,000,  and  further  that 
the  plaintiff's  personal  debts  amounted  to  $55,000  and  that 
the  indebtedness  of  the  Minahan  Building  Company  amounted 
to  $35,000.  It  appeared  from  the  testimony  that  the  Mina- 
han Building  Company  was  a  corporation  having  a  capital 
stock  of  $150,000  and  that  the  plaintiff  was  the  owner  and 
holder  of  stock  in  such  corporation  to  the  amount  of  $137,000. 

The  judgment  awarded  the  care  and  custody  of  the  two 
children  of  the  parties  to  the  defendant  and  also  the  sum  of 
$30  per  month  for  their  support  and  maintenance,  and  con- 
tained various  provisions  relating  to  them.  It  further  re- 
cited that  of  the  temporary  alimony  awarded  to  the  defend- 
ant $750  remained  unpaid  and  that  the  defendant  incurred 
in  disbursements  in  the  litigation  $343.75,  and  adjudged  that 
the  plaintiff  pay  said  sumd  to  the  defendant,  together  with 
attorneys'  fees  amounting  to  $1,000  in  the  aggregate,  $150  of 
which  amount  had  been  paid,  making  the  total  allowance  on 
account  of  unpaid  alimony,  disbursements,  and  counsel  fees 
provided  for  in  the  judgment  $1,943.75. 

As  and  for  a  final  division  of  property  between  the  parties 
it  was  adjudged  that  the  plaintiff  should  pay  to  the  defendant 
the  sum  of  $23,000,  $8,000  of  which  was  to  be  paid  within 
thirty  days  from  the  date  of  the  entry  of  the  judgment  and 
$5,000  yearly  thereafter,  with  interest  at  five  per  cent.  The 
defendant  was  likewise  awarded  all  of  the  household  fumi- 
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ture  and  furnishings^  with  the  exception  of  some  designated 
articles  which  it  was  adjudged  the  plaintiff  should  retain. 
The  judgment  was  made  a  lien  on  all  the  property  of  the  de- 
fendant.    Both  parties  appeal  from  the  judgment 

For  the  plaintiff  there  were  briefs  by  Minahan  &  Minahan 
and  Henry  J,  Killilea,  and  oral  argument  by  F.  J.  Minahan. 

For  the  defendant  there  was  a  brief  by  Martin,  Martin  <& 
Martin,  and  oral  argument  by  P.  JET.  Martin. 

Barnes,  J.  On  the  defendant's  appeal  it  is  vigorously 
contended  that  the  court  erred  in  not  finding  that  the  plaint- 
iff was  worth  at  least  $125^000  at  the  time  of  the  trial  and 
in  refusing  to  find  that  his  net  income  from  his  practice  as  a 
physician  and  surgeon  and  from  other  sources  amounted  to 
$18,000  per  year,  and  that  the  award  made  to  the  defendant 
was  grossly  inadequate  even  if  the  findings  made  by  the  trial 
court  as  to  the  net  worth  of  the  plaintiff  and  as  to  his  income 
from  his  profession  had  sufficient  support  in  the  testimony. 
On  the  part  of  the  plaintiff  it  is  urged  with  scarcely  less 
strenuosity  that  the  court  was  in  error  in  finding  that  the 
plaintiff  was  worth  to  ejcceed  the  sum  of  $51,000  and  in 
awarding  to  the  defendant  so  large  a  share  of  the  plaintiff's 
estate  as  was  given  to  her.  The  controversy  seems  to  have 
engendered  more  than  the  usual  amount  of  feeling  and  bitter- 
ness found  in  such  cases,  and  the  zeal  displayed  in  presenting 
the  case  indicated  that  such  feeling  had  extended  to  some  ex- 
tent to  the  attorneys  in  the  case  as  well  as  to  the  litigants.  In 
view  of  the  conclusion  arrived  at,  it  is  not  the  custom  of  this 
court  to  make  a  critical  analysis  of  the  testimony  or  even  an 
elaborate  recital  of  it. 

The  plaintiff  testified  that  when  he  was  married  in  1899 
he  was  worth  from  $112,000  to  $120,000,  the  greater  portion 
of  which  was  invested  in  interest-bearing  securities  which 
brought  him  an  income  of  about  $6,000  a  year.  His  income 
from  his  practice  was  a  matter  of  dispute,  but  concededly 
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amounted  to  $8,000  a  year.  Assuming  that  his  stock  in  the 
Minahan  Building  Co^^pany  was  worth  par  at  the  time  of  the 
trial,  the  evidence  of  the  plaintiff  tended  to  show  that  his  net 
worth  in  1910  did  not  vary  much  from  what  it  was  eleven 
years  before,  and  this  the  defendant  contends  must  be  untrue 
because  the  plaintiff  met  with  no  serious  losses  in  the  mean- 
time and  wholly  failed  to  account  for  an  annual  outlay  for 
living  and  other  expenses  more  than  sufficient  to  use  up  his 
income.  Because  of  such  failure  it  is  urged  that  plaintiff  did 
not  make  a  full  disclosure  of  his  property. 

The  court  did  not  make  any  specific  findings  by  which  we 
are  advised  as  to  just  how  the  net  worth  of  the  plaintiff  was 
arrived  at.  The  Minahan  Building  Company  was  incorpo- 
rated in  1906  and  was  empowered  by  its  articles  of  incorpora- 
tion to  deal  in  real  estate,  to  erect  and  rent  buildings,  and  to 
furnish  and  sell  light,  heat,  and  water.  It  secured  a  fran- 
chise from  the  city  of  Green  Bay  to  furnish  electricity,  water, 
and  air  in  an  area  covering  about  fifteen  blocks.  Litigation 
is  now  pending  in  which  the  validity  of  this  franchise  is  at- 
tacked. It  purchased  a  building  site  well  located  for  $24,000, 
and  during  1907  and  1908  erected  thereon  a  modem  six- 
story  office  and  store  building  of  concrete  reinforced  with 
steel.  The  entire  cost  of  the  building  and  site  and  lighting 
plant,  as  shown  by  the  books  of  the  corporation,  was 
$186,975.88,  and  there  is  some  evidence  tending  to  show  that 
some  moneys  were  advanced  before  the  books  of  the  corpora- 
tion were  opened  and  which  are  not  entered  on  such  books. 
The  lighting  plant  was  located  in  the  basement  of  the  build- 
ing, and  the  investment  therein  and  in  erecting  poles  and 
stringing  wires  and  doing  such  other  things  as  might  be  neces- 
sary to  render  the  plant  serviceable  was  about  $47,000.  The 
building  appears  to  have  been  ready  for  occupancy  about 
July  1, 1908.  Sixty-seven  per  cent,  of  its  space  was  occupied 
at  the  time  of  the  trial  and  the  electric  plant  was  used  to  the 
extent  of  about  one  third  of  its  capacity.     For  the  twenty-two 
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months  from  July  1,  1908,  to  May  1,  1910,  the  income  from 
the  building  and  the  lighting  plant  exceeded  the  operating  ex- 
penses by  approximately  $4,000.  The  testimony  shows  that 
a  systematic  attempt  had  been  made  to  secure  tenants  and 
that  the  prospects  of  renting  any  considerable  part  of  the 
vacant  space  in  the  near  future  are  not  very  encouraging. 

It  is  apparent  from  the  foregoing  that  the  value  of  the 
plaintiff's  stock  in  the  Minahan  Building  Company  is  to  a 
large  extent  a  matter  of  speculation.  Whether  such  a  build- 
ing in  a  city  the  size  of  Green  Bay  will  soon  become  a  paying 
investment  is  problematical.  To  make  the  venture  a  paying 
one  it  is  not  only  necessary  to  secure  tenants  but  also  to  secure 
rentals  commensurate  with  the  cost  of  the  space  leased,  and  it 
is  somewhat  significant  that  after  the  lapse  of  nearly  two 
years  about  one  third  of  the  building  remains  vacant.  Kea- 
sonable  minds  might  differ  materially  as  to  the  value  of  the 
stock  in  this  corporation  at  the  time  of  the  trial.  If  we 
agreed  with  defendant's  counsel  that  the  professional  income 
of  the  plaintiff  since  1899  was  larger  than  he  admitted  and 
that  his  expenses  were  less  than  he  claimed,  we  would  still  be 
unable  to  reach  the  conclusion  that  the  finding  of  the  trial 
court  should  be  set  aside.  We  think  in  any  view  of  the  case 
the  amount  found  by  the  trial  court  is  high  enough  and  that 
the  finding  should  not  be  disturbed  on  the  appeal  of  either 
party.  No  direct  testimony  was  offered  as  to  the  value  of 
this  stock.  If  there  had  been,  it  is  not  unlikely  that  honest 
witnesses  would  be  wide  apart  on  the  subject.  The  facts 
from  which  a  witness  would  naturally  draw  a  conclusion  were 
before  the  court  and  were  no  doubt  considered  by  it,  and  we 
think  the  court  drew  a  very  fair  conclusion  from  the  whole 
evidence. 

The  finding  of  the  court  that  the  professional  income  of  the 
plaintiff  was  $8,000  per  year  at  the  time  of  the  trial  has 
ample  support  in  the  testimony  and  should  not  be  disturbed. 

It  is  next  urged  by  the  defendant  that  the  trial  court  has 
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found  on  sufficient  evidence  that  the  plaintiff  habitually 
treated  his  wife  in  a  cruel  and  inhuman  manner  during  their 
married  life;  that  the  court  has  found  her  blameless;  and 
that  in  view  of  these  facts  and  of  the  further  fact  that  the 
plaintiff's  earning  capacity  is  large,  the  division  of  property 
made  was  manifestly  unfair  and  unjust  to  the  defendant.  In 
this  connection  it  is  argued  that  the  wife  was  equitably  en- 
titled to  one  half  of  the  husband's  property  and  that  in  no 
event  should  the  award  have  been  less  than  one  third,  and  a 
number  of  cases  are  cited  in  support  of  such  a  division.  What 
is  a  fair  division  of  property  depends  largely  on  the  facts  of 
each  individual  case.  Former  precedents  are  valuable  guides 
when  they  rest  on  facts  substantially  similar  to  those  existing 
in  the  case  under  consideration,  but  it  seldom  happens  that 
a  similarity  in  material  facts  is  met  with.  It  appears  in  the 
instant  case  that  the  plaintiff  has  to  exceed  $137,000  invested 
in  the  Minahan  Building  Company,  which,  at  the  present 
time  at  least,  is  bringing  in  but  a  very  small  income.  The 
court  found,  and  the  finding  has  ample  support  in  the  testi- 
mony, that  the  personal  indebtedness  of  the  plaintiff  amounted 
to  $55,500  and  that  the  indebtedness  of  the  building  company 
amounted  to  about  $35,000.  The  plaintiff's  share  of  this  in- 
debtedness would  be  substantially  $32,000,  and  the  interest 
on  these  sums  would  amount  to  about  $5,000  per  annum. 
The  plaintiff  is  carrying  life  insurance  upon  which  the  annual 
premiums  amount  to  $2,970,  and  he  must  either  continue  to 
pay  these  premiums  for  a  considerable  period  of  time  or  suffer 
any  loss  that  may  result  from  permitting  the  policies  to  lapse. 
His  life  insurance  and  nearly  all  of  his  stock  in  the  building 
company  are  pledged  as  collateral  security  for  the  payment  of 
his  indebtedness,  and  his  homestead  is  mortgaged.  Some  of 
his  creditors  are  insisting  on  their  loans  being  paid.  If  he 
has  made  a  true  disclosure  of  the  property  which  he  owns, 
nearly  everything  which  he  has  is  hypothecated  to  secure  his 
creditors.     It  is  true  that  his  equity  in  this  property  amounts 
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to  a  large  sum,  but  it  is  none  the  less  true  that  the  circum- 
stances of  the  plaintiff  are  very  different  from  what  they 
would  be  were  he  possessed  of  convertible  property  of  the 
value  of  $100,000  without  any  indebtedness.  A  man  owning 
property  of  the  value  of  $187,000,  with  an  indebtedness  of 
$87,000,  is  by  no  means  as  well  off  as  a  man  worth  $100,000 
with  no  indebtedness,  particularly  where  it  is  apparent  that 
the  property  is  not  presently  productive  of  much  income  and 
where  it  is  a  matter  of  conjecture  when  it  will  be.  It  further 
appears  from  the  testimony  on  both  sides  that  the  plaintiff  has 
arterial  sclerosis,  an  incurable  disease,  which  in  a  measure 
prevents  him  from  performing  dangerous  or  delicate  opera- 
tions and  which  may  very  materially  affect  his  future  earning 
capacity,  particularly  if  his  present  business  partnership  were 
terminated.  It  likewise  appears  that  plaintiff  amassed  his 
fortune  before  his  marriage  with  the  defendant  and  that  she 
has  an  independent  fortune  of  her  own  amounting  to  $12,000. 
In  addition  to  the  $23,000  awarded  to  the  defendant  she  re- 
ceives practically  all  of  the  household  furniture  and  contents, 
the  value  of  which  is  not  found,  and  the  plaintiff  is  required  to 
pay  the  defendant  $1,943.75  for  attorneys'  fees,  costs  of  suit, 
and  arrearage  in  alimony.  To  require  the  payment  of  any 
larger  sum  might  well  result  in  compelling  the  plaintiff  to 
sacrifice  his  property.  The  trial  court  was  charged  with  the 
duty  of  exercising  proper  judicial  discretion  in  making  a  di- 
vision of  property  and  its  decision  will  not  be  disturbed  un- 
less it  is  manifestly  unjust.  Hooper  v.  Hooper,  102  Wis. 
598,  600,  78  K  W.  753.  In  our  opinion  that  discretion  was 
wisely  exercised  in  the  case  before  us. 

We  are  not  unmindful  of  the  plea  of  the  plaintiff's  counsel 
that  the  award  is  unjust  and  excessive  and  will  work  undue 
hardship  upon  his  client.  Plaintiff  may  be  placed  in  an  em- 
barrassing situation  by  the  judgment  in  the  case,  but  as  far 
as  the  record  discloses  he  alone  is  responsible  for  the  position 
in  which  he  finds  himself  ^  and  we  are  unable  to  reach  the  con- 
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elusion  that  the  award  is  excessive.  The  defendant  lived 
with  the  plaintiff  for  nearly  ten  years.  During  this  time  she 
bore  him  two  children  and  acted  the  part  of  a  faithful  wife, 
and  during  nearly  all  of  the  time  she  was  subjected  to  cruel- 
ties and  indignities  at  his  hands  which  stopped  short  of  physi- 
cal violence,  but  which  were  better  calculated  to  hurt  and  to 
wound  than  the  scourge  or  the  knout.  What  the  record  might 
disclose  had  the  plaintiff  elected  to  defend  his  wife's  cause 
of  action  on  the  merits  does  not  concern  us.  He  permitted 
the  record  to  be  made  up,  and  we  must  assume  it  to  be  a  verity 
and  the  plaintiff  must  abide  by  it. 

By  the  Court. — The  judgment  appealed  from  is  affirmed  on 
both  appeals. 


Hebbing,  Respondent,  vs.  E.  L  Du  Pottt  db  Nemoues  Pow- 

DBB  Company,  Appellant* 

February  29— March  14,  1911, 

Keu>  trial:  Discretion:  Presumption:  Appeal  from  order:  Dismissal. 

1.  A  new  trial  granted  without  specifying  any  reason  therefor,  but 

upon  condition  of  the  payment  of  the  costs  of  trial,  will  be  pre- 
sumed to  have  been  granted  in  the  discretion  of  the  court  be- 
cause it  was  dissatisfied  with  the  verdict. 

2.  An  appeal  from  a  discretionary  order  will  be  dismissed  if  there 

was  no  abuse  of  discretion. 

Appeal  from  an  order  of  the  circuit  court  for  Bayfield 
county:  E.  W.  Helms,  Judge.     Dismissed. 

For  the  appellant  there  was  a  brief  by  /.  P.  Laffey  and 
A.  W.  McLeod,  and  oral  argument  by  Mr,  McLeod, 

For  the  respondent  there  was  a  brief  by  E,  G.  Alvord  and 
Sanborn,  Lamoreux  <&  Pray,  and  oral  argument  by  A.  W. 
Sanborn. 
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WiNSLOw,  C.  J.  This  case  was  once  here  on  an  appeal 
from  a  judgment  of  nonsuit  (139.  Wis.  412,  121  N.  W.  170), 
and  it  was  held  upon  that  appeal  that  the  nonsuit  was 
wrongly  granted  and  a  new  trial  was  ordered.  A  new  trial 
has  been  had  and  a  special  verdict  rendered,  consisting  of 
eight  questions  and  answers  which  it  is  unnecessary  to  set 
forth.  The  defendant  moved  to  change  the  answers  to  certain 
of  the  questions,  for  judgment  on  the  verdict,  and  for  judg- 
ment notwithstanding  the  verdict.  The  plaintiff  moved  to 
change  the  answers  to  certain  of  the  questions,  and  in  default 
thereof  to  set  aside  the  verdict  and  grant  a  new  trial,  because 
the  verdict  is  contrary  to  law  and  not  supported  by  the  evi- 
dence and  because  of  inconsistency  in  the  answers  in  the  spe- 
cial verdict  The  defendant's  motions  were  all  denied,  and 
the  plaintiff's  motion  to  change  the  answers  was  denied,  but 
the  plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new 
trial  was  granted  on  condition  that  the  plaintiff  pay  the  costs 
of  the  trial.    From  this  order  the  defendant  appeals. 

The  new  trial  having  been  granted  upon  condition  of  the 
payment  of  the  costs  of  the  trial  and  specifying  no  reason 
therefor  must  be  presumed  to  have  been  granted  in  the  exer- 
cise of  the  discretion  of  the  court,  because  for  some  reason  it 
was  dissatisfied  with  the  verdict  and  deemed  that  the  ends  of 
justice  would  be  best  subserved  by  a  new  trial.  Oiese  v.  Mil- 
waukee E.  R.  <6  L.  Co.  116  Wis.  66,  92  K  W.  366;  Frost  v. 
Meyer,  137  Wis.  265,  118  N.  W.  811.  No  abuse  of  discre- 
tion is  claimed,  nor  does  it  appear  that  any  such  claim 
could  be  successfully  made.  Under  such  circumstances  the 
rule  is  well  settled  that  the  appeal  must  be  dismissed.  Sly  v. 
Kilhoum  City,  144  Wis.  203, 128  N.  W.  872. 
By  the  Court. — ^It  is  so  ordered. 
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Statb  jfiz  bxIm  Schaetzle^  Kespondent,  vs.  KNOwiiES  and 

otherS;  Trustees,  Appellants. 

February  tS^March  I4, 1911. 

Municipal  corporations:  Firemen* 8  peiision  fund:  Statute  construed, 

1.  Under  sec.  959 — i6n,  Stats.  (Laws  of  1907,  ch.  214), — ^providing 

that  any  member  of  a  fire  department  of  a  city  of  the  second, 
third,  or  fourth  class  "haying  served  twenty-two  years  or  more 
In  such  department"  shall,  upon  retirement  or  discharge,  have 
a  monthly  pension  "equal  to  one  half  of  the  monttUy  compen- 
sation allowed  such  member  as  salary  at  the  date  of  his  retire- 
ment" or  discharge, — one  who  served  during  a  part  of  the 
twenty-two  years  as  a  volunteer,  not  devoting  his  whole  time  to 
the  service,  is  entitled  to  the  pension  if  there  is  a  monthly  com- 
pensation incident  to  his  service  at  the  time  of  its  termination. 

2.  It  seems  that  the  "monthly  compensation  allowed  ...  as  salary," 

by  which  the  pension  is  to  be  measured,  need  not  be  in  the  form 
of  a  stated  amount  per  month,  but  may  be  a  specified  sum  per 
year,  payable  annually,  quarterly,  monthly,  or  otherwise. 


Appeat«  from  an  order  of  the  circuit  court  for  Ashland 
county :  E.  C.  Higbeb,  Judge.     Affirmed. 

Mandamus  action  to  compel  the  trustees  of  the  firemen's 
pension  fund  of  the  city  of  Ashland,  Wisconsin,  to  place  the 
name  of  relator  on  the  pension  roU. 

Facts  were  stated  in  the  petition  and  alternative  writ  ap- 
propriate to  the  question  of  whether  relator  was  eligible  for  a 
pension  under  ch.  214,  Laws  of  1907.  It  was  stated  that  he 
became  a  member  of  the  fire  department  in  April,  1887 ;  that 
he  was  made  captain  in  1893,  assistant  chief  May,  1895,  chief 
in  1897,  and  was  discharged  July  1, 1909,  having  been  in  con- 
tinuous  service  over  twenty-two  years,  with  compensation  of 
$52  per  year  at  first,  increased  later  by  $1  per  hour  actually 
spent  at  fires,  and  later  to  $250  per  year  upon  his  being  made 
assistant  chief,  further  increased  to  $600  per  year  upon  his 
being  advanced  to  the  position  of  chief,  and  later  to  $840  per 
year,  and  lastly  to  $1,000  per  year.     From  the  time  he  en- 
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tered  the  service  to  September,  1897,  he  devoted  only  a  por- 
tion of  his  time  thereto  and  the  rest  to  his  profession  as  a  bar- 
•ber.  Thereafter  he  devoted  all  his  time  to  the  public  service 
as  fireman.  Upon  the  taking  effect  of  ch.  214,  Laws  of  1907, 
the  city  council  acted  thereunder  and  continued  to  do  so  up  to 
the  time  relator  was  discharged,  he  contributing  his  propor- 
4;ion  of  the  pension  fund.  Such  fund  has  never  amounted  to 
$50,000.  There  is  no  beneficiary  thereof  as  yet  By  reason 
of  the  facts  stated  relator  is  entitled  to  receive  from  sudi  fund 
since  the  time  of  his  discharge  $41.66  per  month,  or  one  half 
the  monthly  wages  he  was  then  receiving,  so  far  as  such  fund 
wdll  go  for  that  purpose.  He  applied  for  such  payment  but 
the  trustees  refused  to  pass  favorably  on  his  application- 

An  alternative  writ  was  issued  to  coerce  the  trustees  into 
granting  relator's  application.  The  trustees  appeared  and 
moved  to  quash  the  proceedings  for  insufficiency  of  facts  to 
warrant  the  relief  sought.  The  motion  of  respondents  in 
such  proceedings  and  their  demurrer  to  the  petition  were  over- 
ruled. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
W.  8.  Caie,  and  for  the  respondent  on  that  of  Sanborn,  Latnr 
oreux  i£  Pray. 

Mabshaix,  J.  The  appeal  presents  the  question  of 
whether,  under  ch.  214,  Laws  of  1907,  as  to  a  fireman  who 
Tiad  been  in  service  before  the  act,  part  of  the  time  as  a  volun- 
teer; one  not  required  to  spend  time  in  the  service  so  as  to 
preclude  him  from  giving  his  attention  in  part  to  private  af- 
fairs and  not  drawing  a  monthly  salary,  as  in  case  of  members 
of  paid  fire  departments  in  many  cases,  the  period  covered  by 
the  mixed  vocation  is  countable  in  making  up  the  twenty-two 
j^ears  requisite  to  eligibility  for  a  pension.  The  law  is  as 
follows : 

"Any  member  of  the  fire  department  of  any  such  city,  hav- 
ing served  twenty-two  years  or  more  in  such  department,  may 
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make  application  to  said  board  to  be  retired  from  such  depart- 
ment, or  he  may  be  retired  by  the  said  board  of  its  own  mo* 
tion;  in  either  which  case  said  board  shall  order  and  direct 
that  such  member  shall  be  paid  a  monthly  pension  of  a  sum 
equal  to  one  half  of  the  monthly  compensation  allowed  such 
member  as  salary  at  the  date  of  his  retirement,  or  if  any  mem- 
ber shall  be  discharged  after  serving  twenty-two  years  or 
more,  the  said  board  shall  order  or  direct  that  such  person 
shall  be  paid  a  monthly  pension  equal  to  one  half  the  monthly 
compensation  allowed  to  such  member  as  salary  at  the  date  of 
his  discharge."     [Sec.  959 — ^6n,  Stats.] 

We  are  unable  to  see  any  legitimate  ground  for  reading  the 
foregoing  as  if  the  words — ^who  has  received  a  monthly  sal- 
ary during  the  whole  of  such  time  and  devoted  his  whole  time 
to  the  service — or  words  of  similar  import  were  in  place  by 
implication  after  the  words  "in  such  department"  so  as  to 
exclude  service  under  the  conditions  which  characterized  that 
of  respondent  during  his  early  connection  with  the  fire  de- 
partment. There  is  no  rule  of  judicial  interpretation  which 
would  justify  or  even  suggest  taking  such  liberty  with  the  stat- 
ute as  we  look  at  the  matter.  "Any  member  of  the  fire  de- 
partment of  any  such  city,  having  served  twenty-two  years  or 
more  in  such  department,"  does  not  seem  to  have  any  quali- 
fication as  to  whether  the  department  is  on  a  salary  basis,  or 
volunteer  basis,  part  of  the  time.  The  call  is  for  a  fire  de- 
partment— an  organization  in  the  ordinary  way  as  part  of 
the  municipal  machinery — ^membership  therein,  service  for 
the  period  of  at  least  twenty-two  years,  and  a  monthly  com- 
pensation incident  to  the  service  at  the  time  of  its  termina- 
tion. 

It  is  by  no  means  clear  that  the  monthly  salary  feature  re- 
quires the  compensation  to  be  awarded  in  form  as  a  stated 
amount  per  month,  instead  of  a  specified  sum  per  year,  pay- 
able annually,  quarterly,  monthly,  or  otherwise.  That  fea- 
ture of  the  law  seems  to  be  to  the  effect  that  the  compensation 
of  the  ex-officer  shall  be  one  half  as  much  per  month  as  he  re- 
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ceived  as  an  equivalent  for  his  service  covering  snch  a  period 
at  the  termination  of  his  connection  with  the  department 

The  foregoing  accords  with  the  decision  complained  of. 

By  the  Court. — The  order  is  af5rmed. 


MiLLSE  and  another.  Respondents,  vs.  Rydeb,  Appellant 

February  29— March  H,  1911. 

Interest:  Account  stated:  Waiver  of  agreement. 

Plaintiffs'  oral  agreement  that  if  defendant  would  continue  to  buy 
goods  of  them  no  interest  would  be  charged  on  his  account  was 
waived  by  defendant's  subsequent  conduct  during  four  years  in 
receiving  and  acquiescing  in  statements  of  account  in  which  in- 
terest was  charged,  and  in  making  payments  on  account  without 
protest  after  knowledge  that  his  remittances  were  being  cred- 
ited on  the  amount  of  principal  and  interest  and  the  balance 
carried  forward  as  an  item  into  the  next  statement 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Pabish,  Circuit  Judge.     Affirmed, 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E.  C.  Alvord,  attorney,  and  Horace  B.  Walmsley,  of  counsel, 
and  for  the  respondents  on  that  of  Richmond,  Jachman  & 
Swansen. 

Timlin,  J.  The  court  directed  a  verdict  for  the  plaintiffs, 
and  the  appellant  insists  this  was  error  because  there  was  evi- 
dence to  take  the  case  to  the  jury.  In  a  oourse  of  dealing 
betweeai  plaintiffs  and  defendant  which  began  about  Decem- 
ber, 1900,  and  ended  January  2,  1907,  it  appeared  that  de- 
fendant on  September  18,  1902,  met  one  of  the  plaintiffs  in 
Chicago  and  informed  him  that  he  would  not  buy  any  more 
goods  from  the  plaintiffs,  who  were  engaged  in  the  manufac- 
ture and  sale  of  clothing,  because  they  diarged  him  interest 
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on  his  account  An  agreement  was  then  made  that  if  the  de- 
fendant would  continue  to  buy  goods  of  the  plaintiffs  no  in- 
terest would  be  diarged.  The  defendant  continued  purchases 
of  clothing  from  the  plaintiffs,  and  the  plaintiffs  sent  bills  or 
invoices  containing  a  printed  statement  that  interest  would  be 
charged  after  a  certain  date,  and  also  sent  about  ten  different 
statements  of  account,  in  each  of  which  interest  was  charged. 
The  interest  so  charged  was  added  to  the  sum  of  the  items  of 
the  bilL  Bemittances  made  bj  defendant  were  credited  on 
the  amount  of  principal  and  interest  and  the  remainder  car- 
ried forward  as  an  item  into  the  next  statement  The  defend- 
ant without  objection  made  partial  payments  again,  which 
were  credited  in  the  same  way  against  the  amount  of  princi- 
pal and  interest 

Defendant  contends  that  he  was  not  bound  to  notice  these 
invoices  or  statements  or  make  any  objection  thereunto,  but 
might  rely  on  his  agreement,  and  the  plaintiffs  claim  and  the 
court  below  held  that  the  receipt  of  and  acquiescence  in  these 
statements  of  account,  and  payments  made  without  protest 
after  knowledge  that  payments  had  been  so  applied  as  afore- 
said (and  hence  that  future  payments  would  be  so  applied), 
constituted  a  waiver  of  the  agreement  testified  to  by  the  de- 
fendant, and  directed  the  verdict  as  said.  This  course  of 
dealing,  having  continued  for  more  than  four  years  after  the 
making  of  the  allied  oral  agreement,  must  be  construed  to  be 
a  waiver  of  that  agreement  by  subsequent  conduct  and  consent 
within  the  rule  of  Ripley  v.  Sage  L.  <&  I.  Co.  138  Wis.  304, 
119  N.  W.  108 ;  Rose  v.  Bradley,  91  Wis.  619,  65  K  W.  509 ; 
Jones  V.  De  Mvih,  137  Wis.  120,  118  N.  W.  642 ;  SegeVce  & 
K.  Mfg.  Co.  V.  Vincent,  185  Wis.  237,  115  N".  W.  806. 

By  the  Ootcrt. — Judgment  affirmed. 
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E^NAPP,  Respondent,  va  Axexandeb-Edgab  Lumbeb  Com- 
pany, Appellant 

Febmary  tS-^-March  H,  191L 

Trespass  upon  kind:  Who  may  sue:  Oonstructive  possession  follows 
title:  Wrongful  cutting  of  timber:  Single  cause  of  action:  Home- 
stead entry:  When  title  is  acquired:  Settlement  for  trespass  with 
U.  8.:  Patent:  Doctrine  of  relation. 

L  Where  the  plaintiff  In  an  action  for  trespass  upon  land  was  not 
In  actual  possession  but  relies  on  constructive  possession,  he 
must  establish  such  possession  by  showinc;  that  he  had  good 
title. 

2.  A  trespasser  on  unoccupied  land  can  be  made  to  respond  in  dam- 
ages but  once,  and  then  to  the  owner. 

8.  Sec.  4269,  Stats.  (1898),  does  not  give  more  than  one  right  of  ac- 
tion for  a  single  injury  to  the  freehold. 

4.  An  entryman  under  the  homestead  law  acquires  no  title  to  the 
land  until  he  has  complied  with  the  law  and  has  earned  his 
patent. 

6.  If,  before  the  homesteader  has  taken  possession  and  while  his 
right  to  the  land  is  still  inchoate,  a  trespass  is  committed 
thereon,  the  sole  right  of  action  is  in  the  United  States  as  owner. 

6.  Such  right  of  action  is  eztingniished  by  a  settlement  made  by  the 

trespasser  with  the  United  States,  and  is  not  revived  by  subse- 
quent issuance  of  the  patent  to  the  homesteader. 

7.  The  equitable  doctrine  of  relation  cannot  be  applied  to  such  a  case 

for  the  purpose  of  compelling  the  trespasser  to  pay  twice  for 
the  same  wrong.  If  it  has  any  application,  it  operates  merely 
to  charge  the  government  as  trustee  of  the  patentee  for  th& 
amount  collected  for  the  trespass. 

Appkat.  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Parish,  Circuit  Judge.     Reversed. 

This  is  an  action  brought  to  recover  damages  for  a  trespass 
committed  on  the  homestead  of  the  plaintiff.  On  Febru- 
ary 20,  1902,  pursuant  to  sec.  2289,  R  S.  of  U.  S.,  plaintiff 
made  application  for  a  homestead  entry  on  the  land  upon 
which  the  trespass  was  afterwards  committed.  The  register 
of  the  land  oflSce  attached  a  certificate  to  such  application,  re- 
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citing  that  the  application  was  made  for  lands  subject  to  entry 
tinder  the  homestead  act  and  that  there  was  no  prior  adverse 
right  to  the  same.  At  the  time  of  making  his  application 
plaintiff  also  filed  an  a£5davit  showing  that  he  was  entitled  to 
make  a  homestead  entry  under  the  laws  of  the  United  States. 
On  February  21st  the  receiver  of  the  land  office  acknowledged 
receipt  of  the  sum  of  $18,  being  the  amount  of  fee  compensa- 
tion to  which  the  register  and  receiver  were  entitled  on  the 
entry.  On  February  26,  1902,  plaintiff  filed  the  non-saline 
affidavit  required  by  law.  The  foregoing  papers  constituted 
the  homestead  entry  of  the  plaintiff  in  the  lands  described  in 
the  application.  The  trespass  was  committed  on  and  between 
March  20,  1902,  and  April  7th  of  the  same  year,  the  defend- 
ant cutting  and  removing  from  said  lands  49,140  feet  of  pine 
saw  logs.  On  July  1,  1902,  the  plaintiff  established  his  resi- 
dence on  said  land  and  continued  to  reside  thereon  for  five 
years  and  made  his  final  proofs  in  August,  1907,  when  a  final 
receiver's  receipt  was  issued  to  him.  This  was  followed  by  a 
patent  which  was  issued  in  January,  1908.  Plaintiff  looked 
the  land  over  once  before  making  his  entry,  for  the  purpose  of 
informing  himself  as  to  its  value.  On  March  20th  he  went 
upon  the  land  to  see  if  any  trespass  had  been  committed 
thereon,  and  on  April  5th  went  upon  the  land  for  the  same 
purpose  and  found  the  defendant  cutting  timber  and  forbade 
its  cutting  any  more.  On  July  13,  1903,  the  United  States 
collected  from  the  defendant  the  value  of  the  logs  cut  and  re- 
moved from  the  plaintiff's  homestead,  the  amount  collected 
being  $320.14.  After  receiving  his  patent  the  plaintiff  com- 
menced this  action  and  recovered  judgment  for  the  value  of 
the  lumber  cut  from  the  logs  removed  from  the  plaintiff's 
homestead,  the  amount  recovered  being  $714.87.  Defendant 
appeals  from  sudi  judgment. 

For  the  appellant  there  were  briefs  by  Kr&uizer,  Bird, 
Rosenberry  &  OJconesJci,  and  oral  argument  by  M.  B.  Bosen- 
berry. 

Vol.  145  —  34 
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For  the  respondent  there  was  a  brief  by  Omce  it  Hudnall, 
and  oral  argument  by  Oeo.  B>  HudnalL 

m 

Barnes^  J.  That  the  plaintiff  at  the  time  of  the  cutting 
was  not  in  the  actual  possession  of  the  land  from  which  the 
timber  sued  for  was  cut,  is  too  plain  to  admit  of  controversy. 
Mygatt  v.  Coe,  147  N.  Y.  456,  42  N.  E.  17 ;  Bice  v.  Frayser, 
24  Fed.  460 ;  Staton  v,  Mullis,  92  K  C.  623 ;  Trovers  v.  Mc- 
Elvain,  181  lU.  382,  387,  55  K  E.  135 ;  Webber  v.  Clarke, 
74  CaL  11,  15,  15  Pac  431 ;  Omaha  &  F.  L.  &  T.  Co.  v. 
Parker,  33  Neb.  775,  51  N.  W.  139 ;  GUdehausv.  Whiting,  39 
Kin.  706,  713,  18  Pac.  916.  The  action  of  trespass  qnare 
clavsum  can  be  maintained  only  by  one  in  the  actual  or  con- 
structive possession  of  the  premises  on  which  the  trespass  is 
committed.  Qwfisolus  v.  Lormer,  54  Wis.  630,  634,  12  N- 
W.  62. 

That  a  cause  of  action  for  trespass  for  injury  to  the  pos- 
sessory right  may  be  maintained  by  a  person  in  the  actual 
possession  of  land  against  another  who  holds  no  paramount 
right  or  title,  or  against  a  mere  intruder,  by  proving  such  pos- 
session, unlawful  entry,  and  damage,  is  well  established  by  the 
decided  cases  in  this  court.  Hungerford  v,  Bedford,  29  Wis. 
345,  348;  McNarra  v.  C.  &  N.  W.  B.  Co.  41  Wis.  69,  74; 
Oerhardt  v.  Suxdy,  57  Wis.  24,  28,  14  K  W.  851 ;  Qunsolus 
V.  Lormer,  supra. 

It  is  also  well  settled  that  a  plaintiff  in  an  action  qiuire 
clausum  who  is  not  in  the  actual  possession  of  the  land  upon 
which  the  trespass  is  committed,  and  who  is  therefore  obliged 
to  rely  on  constructive  possession,  must  establish  that  posses- 
sion by  showing  that  he  has  good  title.  Stated  in  another 
way,  the  constructive  possession  follows  the  title.  In  Himr 
gerford  v.  Bedford,  supra,  the  court,  after  saying  that  actual 
possession  is  sufficient  unless  the  defendant  proves  an  adverse 
title  of  a  higher  character  than  a  possessory  one,  continues : 

"If  the  plaintiff  is  not  the  real  owner  of  the  land,  and  the 
defendants  shall  be  compelled  to  pay  the  judgment  which  he 
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[the  plaintiff]  recovered  against  them  in  the  circuit  court, 
what  rule  of  law  will  prevent  such  owner  from  bringing  an 
action  against  them  for  the  same  logs  and  recovering  therein  ? 
.  .  .  The  fact  that  a  recovery  by  the  holder  of  a  merely  color- 
able title  is  no  bar  to  a  recovery  by  the  real  owner,  demon- 
strates that  none  but  the  real  owner  can  recover." 

The  action  was  one  of  replevin  to  recover  logs  wrongfully 
cut  on  unoccupied  lands  claimed  by  the  plaintiff,  and  recovery 
was  denied  because  he  was  unable  to  prove  perfect  title  to  the 
lands. 

McNarra  v.  C.  &  N.  W.  R.  Co.,  supra,  was  an  action  to 
recover  damages  occasioned  by  a  fire  negligently  set  by  the  de- 
fendant. It  was  held  that  the  title  necessary  to  be  proved  in 
order  to  maintain  the  action  was  the  same  as  in  an  action  of 
trespass  qaare  clausum  f regit  or  in  replevin  for  timber  cut 
and  removed,  and  that  "in  either  case,  if  the  lands  upon  which 
the  trespass  was  committed  w«re  vacant  and  unoccupied,  the 
plaintiff  must  prove  his  title  thereto,  or  he  cannot  recover." 

In  Ounsolus  v.  Lormer,  supra,  it  was  said :  "That  construc- 
tive possession  which,  in  the  absence  of  any  actual  possession, 
will  warrant  the  bringing  of  this  action  [trespass  quare 
clavsu7ri]y  is  that  of  the  owner  of  the  premises  alone." 

In  Stephenson  v.  Wilson,  37  Wis.  482,  488,  it  was  held 
that  if  the  plaintiff  in  an  action  of  trespass  quare  clausum 
cannot  show  actual  possession,  but  is  obliged  to  rely  on  his 
legal  title,  he  must  show  a  valid  title. 

In  Wadleigh  v.  Marathon  Co.  Bank,  68  Wis.  546,  17  N. 
W.  314,  the  action  was  brought  to  recover  the  value  of  saw  logs 
cut  upon  lands  owned  by  the  plaintiff  and  converted  by  the  de- 
fendant to  its  use.  Judgment  was  demanded  for  $1,000, 
being  the  value  of  the  logs,  and  for  the  sum  of  $1,000  for  the 
damage  to  the  land  caused  by  the  cutting  of  the  timber.  It 
was  held  that  the  action  was  in  the  nature  of  a  trespass  and 
was  also  brought  to  recover  damages  for  permanent  injury  to 
the  freehold.     The  court  said : 

"Were  no  damages  claimed  other  than  for  the  mere  inva- 
sion of  plaintiff's  possession,  the  lands  being  wild  and  vacant, 
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it  would  be  incumbent  on  him  to  prove  his  title  thereto  in 
order  to  show  a  constructive  possession  in  himself.  The 
cause  of  action  being  permanent  injury  to  the  land,  to  entitle 
the  plaintiff  to  recover  he  must  establish  his  title.  The  rea- 
son of  this  is,  if  the  plaintiff  is  not  the  owner  of  the  land,  a 
recovery  by  him  would  be  no  bar  to  an  action  for  such  injury 
brought  against  the  trespasser  by  the  real  owner." 

Paige  v.  Kolman,  93  Wis.  435,  436,  67  N.  W.  700,  was  an 
action  for  trespass  for  cutting  timber.  The  court  said :  "The 
land  upon  which  the  trespass  was  committed  was  unoccupied 
timber  land.  Hence  the  plaintiff  must  prove  valid  title  in 
order  to  recover." 

In  some  of  the  cases  cited  the  defendants  were  mere  naked 
trespassers  who  acted  without  any  color  of  right.  In  all  of 
them  the  plaintiffs  showed  or  attempted  to  show  some  color 
of  title.  It  seems,  therefore,  to  be  quite  well  established  by 
our  decisions  that  constructive  possession  follows  the  title, 
and  that  the  trespasser  on  unoccupied  lands  can  be  made  to 
respond  in  damages  but  once,  and  then  to  the  owner.  The 
decisions  elsewhere  to  the  same  effect  are  numerous:  Ship- 
man  v.  Baxter,  21  Ala.  456;  Smith  v.  Yell,  8  Ark.  (3  Eng.) 
470 ;  Jenkins  v.  LyJces,  19  Fla.  148 ;  Yahoola  River  <&  G.  C. 
H.  H.  M.  Co.  V.  Irhy,  40  Ga.  479 ;  Atlantic  &  0.  R.  Co.  v. 
Fuller,  48  Ga.  423 ;  Rockwell  v.  Jones,  21  HI.  279 ;  Oauche  v. 
Mayer,  27  HL  134;  Broker  v.  Scohey,  56  Ind.  588;  Aikin  v. 
Buck,  1  Wend.  466 ;  Roe  v.  Wilbur,  57  Pa.  St.  406 ;  Srdder 
V.  Myers,  3  W.  Va.  195 ;  Church  v.  Meeker,  34  Conn.  421 ; 
Edwards  v.  Noyes,  65  N.  Y.  125. 

It  is  now  pertinent  to  consider  what  interest  the  plaintiff 
had  acquired  in  the  lands  at  the  time  of  the  trespass.  It  has 
been  held  by  this  court  and  by  the  federal  supreme  court  that 
an  entryman  secures  no  title  to  the  land  he  desires  to  home- 
stead until  he  has  complied  with  the  law  and  has  earned  his 
patent.  Empey  v.  Plugert,  64  Wis.  603,  607,  608,  26  N.  W. 
560;  Whitcomi  v.  Provost,  102  Wis.  278,  282,  283,  78  N. 
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W.  432;  Shiver  v.  U.  8.  169  XT.  S.  491,  16  Sup.  Ct.  54; 
Stone  V.  U.  8. 167  U.  S.  178, 17  Sup.  Ct.  778.  If  the  home- 
steader, before  he  has  earned  and  received  a  final  receiver's 
receipt,  cuts  or  removes  any  more  timber  from  his  home- 
stead than  is  necessary  in  the  process  of  clearing  his  farm 
and  fitting  it  for  cultivation,  he  himself  becomes  a  trespasser 
and  liable  to  be  prosecuted  not  only  civilly  but  criminally  for 
the  trespass.  Timber  Cases,  11  Fed.  81}  U.  8.  v.  Lane,  19 
Fed.  910;  U.  8.  v.  Freyberg,  32  Fed.  195;  Shiver  v.  U.  8., 
supra;  Stone  v.  U.  8.,  supra.  No  vested  right  is  conferred 
on  the  claimant  that  may  not  be  taken  away  by  Congress. 
Frisbie  v.  Whitney,  9  WalL  187,  193 ;  Yosemite  Valley  Case, 
15  Wall.  77,  88 ;  Shiver  v.  U,  8.,  supra.  The  homesteader 
on  making  his  entry  acquires  an  inchoate  right  to  secure  the 
title  to  the  land  filed  on,  on  complying  with  the  homestead 
law,  in  preference  to  all  other  applicants  for  such  land  whose 
claims  are  subsequent  to  his.  The  land  thereby  becomes  seg- 
regated and  set  apart  for  his  benefit,  and,  in  a  sense,  appro- 
priated for  his  use.  Shiver  v.  U.  8.,  supra;  Burlington,  K. 
£  8.  W.  R.  Co.  V.  Johnson,  38  Kan.  142,  16  Pac  125,  129, 
and  cases  cited. 

There  was  a  right  of  action  in  some  one  to  recover  dam- 
ages for  this  trespass  as  soon  as  it  was  committed.  It  is  dear 
that  such  a  right  of  action  was  vested  in  the  United  States  as 
owner  of  the  lands.  It  also  seems  dear  that  under  the  facts 
of  this  case  there  was  but  a  single  cause  of  action,  and  that 
the  plaintiff  had  no  title  that  carried  the  constructive  posses- 
sion so  as  to  enable  him  to  maintain  the  action.  If  there  was 
but  a  single  cause  of  action,  that  was  extinguished  by  the  set- 
tlement made  with  the  only  party  who  was  entitled  to  make  it. 

The  plaintiff,  however,  maintains  that  the  doctrine  of  re- 
lation is  applicable  to  the  facts  of  the  case,  and  that  the  pat- 
ent should  be  held  to  relate  back  and  convey  title  as  of  the 
date  of  the  homestead  filing,  and  a  number  of  cases  are  cited 
in  support  of  such  claim. 
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The  doctrine  of  relation  is  of  equitable  origin,  but  has  a 
well  recognized  application  to  proceedings  at  law.  It  is  ap- 
plied most  frequently  to  conveyances  of  real  estate  made  in 
pursuance  of  an  antecedent  contract,  and  is  applied  to  give 
effect  to  the  intention  of  the  parties  or  to  protect  purchasers 
pending  the  fulfihnent  of  the  contract  It  is  also  applied  to 
public  land  transactions  so  as  to  cut  off  intervening  claimants 
between  the  date  of  the  entry  and  the  date  of  the  patent 
Shipley  v.  Cowan,  91  U.  S.  330,  337,  340 ;  Peyton  v.  Des- 
mond, 129  Fed.  1,  11.  Our  own  court  has  applied  it  to  land 
contracts,  at  least  as  between  parties  and  privies  thereto,  in 
the  following  cases:  Stahl  v.  Lynn,  86  Wis.  75,  56  N.  W. 
188;  Krakow  v.  Wille,  125  Wis.  284,  103  K  W.  1121; 
Evans  v.  Crawford  Co.  F.  M.  F.  Ins.  Co.  130  Wis.  189,  109 
N.  W.  952 ;  Western  L.  <6  C.  Co.  v.  Copper  Biver  L.  Co.  138 
Wis,  404,  120  K  W.  277 ;  and  BWha  v.  Borgman,  142  Wis. 
43,  124  N.  W.  1047.  It  has  also  held  that  the  doctrine 
would  apply  as  against  a  trespasser.  OUbert  v.  Auster,  135 
Wis.  581,  116  K  W.  177. 

In  Peyton  v.  Desmond,  129  Fed.  1,  it  is  held  that  a  home- 
steader after  he  secures  a  patent  may  sue  and  recover  for  a 
trespass  committed  before  final  proofs  were  made,  the  patent 
relating  back  to  the  date  of  entry.  In  this  case  it  is  held 
that  the  homesteader  is  entitled  to  receive  the  land  in  the  con- 
dition in  which  it  was  on  the  date  he  made  his  entry.  When 
the  patent  was  issued,  however,  the  timber  was  gone  and  a 
right  of  action  only  remained  to  recover  its  value.  Equi- 
tably, as  between  the  United  States  and  the  homesteader,  that 
cause  of  action  became  the  property  of  the  latter  as  soon  as 
he  complied  with  the  law,  and  it  was  held  that  the  patent  car- 
ried with  it  the  right  of  action  for  the  trespass.  No  attempt 
had  been  made  by  the  United  States  to  enforce  the  collection 
of  the  trespass.  This  case,  which  is  strongly  relied  on  by  the 
respondent,  is  authority  to  the  proposition  that  the  moneys 
collected  by  the  United  States  from  the  defendant  equitably 


U}  JANUAKY  TEEM,  1911.  536 

Knapp  V.  Alexander*Edgar  Lumber  Co.  145  Wis.  528. 

and  justly  belong  to  the  plaintiff,  now  that  he  has  perfected 
his  title.  It  is  not  authority  for  the  claim  that  the  United 
States  did  not  have  the  right  to  collect  for  the  trespass  in  the 
first  instance,  and  neither  is  it  authority  to  the  proposition 
that,  although  the  United  States  has  compromised  and  settled 
its  cause  of  action,  the  same  cause  of  action  can  be  prosecuted 
by  the  homesteader  against  the  trespasser.  On  the  contrary, 
the  decision  holds  that,  where  the  United  States  has  a  cause 
of  action  at  the  time  the  patent  is  issued,  it  parts  with  such 
cause  of  action  against  the  trespasser  by  assigning  it,  in  effect, 
to  the  homesteader. 

The  case  of  Camer  v.  C,  St.  P.,  M.  <&  0.  22.  Co.  43  Minn. 
375,  45  N.  W.  713,  relied  on  by  the  appellant,  is  distin- 
guishable from  the  case  at  bar  in  two  respects.  In  the  first 
place,  the  plaintiff  was  in  the  actual  possession  of  the  land 
under  his  timber  entry  when  it  was  damaged  by  the  fire  neg^ 
ligently  set  by  the  defendant,  and,  secondly,  the  United  States 
asserted  no  claim  against  the  defendant  for  the  damage  re- 
sulting from  the  fire. 

The  case  of  Hastay  v.  Bonness,  84  Minn.  120,  86  N.  W. 
896,  is  also  relied  upon  by  the  appellant.  This  action  was 
brought  by  the  homesteader  after  he  had  secured  his  patent, 
and  the  United  States  had  never  attempted  to  collect  for  the 
trespass,  and  it  was  held  that  the  patent  related  back  to  the 
date  of  entry.  This  case  was  very  similar  in  its  facts  to 
Peyton  v.  Desmond,  supra. 

Our  attention  has  not  been  called  to  any  case  which  holds 
that  the  United  States  was  not  entitled  to  collect  for  the  tres- 
pass committed  by  the  defendant  at  the  time  which  it  did 
collect  for  the  same,  and  the  law  seems  to  be  weU  settled  the 
other  way.  Neither  has  our  attention  been  called  to  any 
case  where  the  homesteader  who  has  not  yet  entered  into  pos- 
session of  his  homestead  can  maintain  an  action  for  trespass 
committed  before  he  has  taken  possession  and  while  his  right 
to  the  land  remains  inchoate.     Thisjiction  is  brought  under 
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sec  4269,  Stats.  (1898),  and  that  statute  only  gives  a  right 
of  action  for  trespass  for  timber  wrongfully  cut  ''upon  the 
Umd  of  the  plaintiff/'  The  decisions  of  our  own  court  hold 
that  constructive  possession  follows  the  title  in  an  action  of 
trespass  involving  injury  to  the  freehold.  Finally,  we  think 
there  was  but  a  single  cause  of  action,  which  the  United  States 
might  enforce  at  any  time  before  a  final  receiver's  receipt  or 
patent  was  issued,  and  that  when  it  was  enforced  and  the 
damages  claimed  were  paid  it  became  extinguished  and  the 
issuance  of  a  patent  could  not  revive  it.  The  rule  requiring 
a  party  not  in  actual  possession  to  show  title  before  he  can 
recover  in  an  action  for  trespass  for  injury  to  real  estate,  is 
reasonable.  Our  statute  (sec.  4269)  has  been  held  to  be 
highly  penal,  in  that  it  permits  the  injured  party  to  recover 
a  sum  which  may  be  several  times  the  amount  of  the  damage 
actually  sustained.  Unless  the  law  clearly  permits  every 
person  having  color  of  title  to  sue  for  and  exact  damages  pro- 
vided for  in  the  statute,  we  should  be  loath  to  hold  that  there 
could  be  more  than  one  recovery  for  a  single  injury  to  the 
freehold.  Four  persons  may  each  have  a  tax  deed  on  a  vacant 
parcel  of  land  on  none  of  which  deeds  has  the  three-year 
statute  of  limitations  run.  Any  one  of  the  four  may  even- 
tually acquire  title  by  virtue  of  his  deed  and  acts  done  there- 
under. The  original  owner  may  succeed  in  setting  aside  all 
of  the  deeds  and  establish  perfect  title  in  himself.  We  do  not 
think  that  each  of  these  five  parties  could  sue  a  trespasser  and 
collect  from  him  the  value  of  the  lumber  manufactured  from 
logs  wrongfully  cut  from  the  land  because  each  could  show  a 
colorable  title  and  a  better  right  to  the  premises  than  the  tres- 
passer. The  equitable  doctrine  of  relation  cannot  be  applied 
simply  to  compel  a  wrongdoer  to  pay  twice  for  the  same 
wrong.  If  the  doctrine  of  relation  has  any  application  in 
such  a  case  as  this,  it  is  between  the  government  and  the 
homesteader,  whereby  the  former,  when  the  homestead  is  pat- 
ented|  should  be  charged  as  trustee  of  the  latter  for  the 
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amount  collected.  It  follows  that  the  settlement  of  the  cause 
of  action  sued  on  by  the  defendant  -with  the  United  States 
was  a  good  defense  to  such  action  and  that  the  court  erred  in 
awarding  judgment  in  plaintiffs  favor. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint 

Kkswik,  J.|  dissents. 


WiLiiETTHf,  Appellant,  vs.  Rhtnblandbb  Papxb  Company, 

Respondent. 

February  24— March  14,  191L 

Master  and  servant:  Injury  from  unguarded  ff earing:  Statute  con- 
strued: Liability  not  absolute:  Duty  of  master:  Negligence:  De- 
fenses: Contributory  negligence:  Questions  for  jury:  Special  ver- 
dict: Inconsistent  findings:  Appeal:  Reversal:  "New  trials  when 
ordered:  Excessive  damages:  Remission  of  part, 

1.  Sec.  1636;,  Stats.  (1898),  did  not  create  a  rule  of  absolute  liabil- 

ity. It  does  not  displace  tbe  common-law  standard  of  care  of 
the  master  or  that  of  the  servant;  sec.  1636^/,  Stats.  (Supp. 
1906:  Laws  of  1905,  ch.  303),  was  enacted  in  view  of  sec.  1636; 
not  increasing  the  care  of  the  master  in  any  of  the  particular 
cases  beyond  the  standard  of  the  great  mass  of  mankind  under 
the  same  or  similar  circumstances,  nor  abolishing  the  defense 
of  contributory  negligence,  strictly  so  called,  or  the  special  form 
thereof  denominated  assumption  of  the  risk. 

2,  In  sec.  1636//  the  legislature  recognized  the  aforesaid  meaning  of 

sec  1636/  by  characterizing  failure  to  comply  therewith  as  "neg- 
ligent omission,"  etc.,  and  recognized  its  adjudicated  purpose 
as  to  contributory  fault  and  assumption  of  the  risk,  by  abolish- 
ing competency  to  establish  the  matter  by  a  single  named  cir- 
cumstance. 
Z.  In  respect  to  sec.  1636/,  except  in  situations  obviously  dangerous, 
if  an  employer  furnishes  such  a  guard  or  fence  as  is  in  general 
use  among  employers  of  ordinary  care  under  the  same  or  slmi- 
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lar  circumstances,  he  has  discharged  his  duty, — ^the  dangerous 
machinery  is  securely  guarded  or  fenced  within  the  meaning  of 
the  statute, — in  that,  when  all  ordinary  care  to  that  end  shall 
have  been  exercised  by  the  master  his  statutory  duty  has  been 
performed. 

4.  The  statute  leaves,  primarily,  the  master  to  determine  whether 

a  situation  needs  guarding  or  fencing  in  contemplation  thereof, 
and  if  so  the  means  and  manner  of  complying  therewith,  sub- 
ject to  the  duty,  which  is  absolute,  to  exercise  all  ordinary  care 
in  respect  to  the  matter. 

5.  When  a  statute  commands  the  doing  of  some  act  by  one  person 

for  the  personal  safety  of  another,  without  prescribing  any  pen- 
alty for  the  benefit  of  the  latter  in  case  of  his  being  injured  by 
breach  of  such  command,  such  breach  is  negligence  per  se,  as 
matter  of  fact,  of  the  grade  of  want  of  ordinary  care  with  inci- 
dental liability,  but  rebuttable  by  proof  to  the  contrary,  the 
same  as  in  ordinary  cases  of  negligent  injury,  in  the  absence  of 
express  language  to  the  contrary. 

6.  The  language  of  sec.  16Z6jj  abolishing  contributory  conduct  of  a 

claimant  for  compensation  for  an  injury  within  the  statute, 
extends  only  so  far  as  otherwise  acceptance  of  the  danger  would 
be  provable  by  knowingly  submitting  thereto. 

7.  Failure  to  comply  with  sec.  1636/  of  the  statutes  in  any  situation, 

is  not  excusable  because.it  is  not  practicable  to  so  guard  or 
fence  as  to  render  such  situation  reasonably  safe  for  employees 
to  discharge  their  duty  in  the  exercise  of  ordinary  care. 

8.  The  effect  of  the  statute  is  to  prohibit  the  use  of  such  machinery 

as  is  mentioned  therein,  unless  by  the  exercise  of  ordinary  care 
it  can  be  rendered  reasonably  safe  for  employees  hi  the  dis- 
charge of  their  duty  in  the  exercise  of  like  care. 

9.  It  appearing  conclusively  from  the  evidence — ^that  an  employee 

received  a  personal  injury  by  coming  in  contact  with  machinery 
in  the  discharge  of  his  duty,  and  the  jury  having  found  that 
such  machinery  was  so  located  that  the  employer  in  the  exer- 
cise of  ordinary  care  ought  reasonably  to  have  apprehended 
some  employee  in  the  exercise  of  like  care  might  be  Injured 
thereby,  and  that  he  failed  to  guard  or  fence  the  machinery  in 
respect  to  such  danger,  and  that  the  employee  was  not  guilty  of 
any  want  of  ordinary  care  in  respect  to  the  matter — ^the  em- 
ployer is  liable  as  matter  of  law. 
10.  In  the  circumstances  stated  in  the  foregoing  a  finding  negativing 
that  failure  to  comply  with  the  statute  was  the  proximate  cause 
of  the  injury  is  inconsistent  with  the  other  findings  and  on  mo- 
tion should  be  changed. 
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11.  In  sucli  circumstances  a  finding  on  the  subject  of  proximate  cause 

is  nonessential  since  such  element  is  shown  as  matter  of  law 
from  the  other  facts. 

12.  In  like  circumstances  if  the  negative  answer  is  predicated  merely 

on  impracticability  to  guard  or  fence  without  the  aid  of  some 
implement  which  was  not  furnished,  then  it  is  equivalent  to  an 
affirmative  finding. 

13.  On  reversal  of  a  Judgment  the  cause  is  to  be  remanded  for  a  new 

trial  only  in  case  justice  requires  it,  otherwise  the  court,  in  har- 
mony with  the  spirit  of  the  Code,  will,  if  practicable,  make  such 
disposition  of  the  case  as  to  terminate  the  litigation. 

14.  The  plaintiff,  in  an  action  where  there  has  been  a  trial  and  an 

excessive  verdict,  may  be  permitted  to  take  judgment  for  a  lesa 
sum  without  consent  of  the  defendant,  without  prejudicing  th& 
latter's  right  of  a  jury  trial,  if  the  optional  amount  be  placed 
as  low  as  any  jury  of  fair  men  rightly  instructed  would  within 
a  reasonable  probability  place  it 

15.  In  case  of  an  injury  to  a  man  of  forty-five  years  of  age,  depriving 

him  of  the  first,  second,  and  part  of  the  third  finger  of  the  left 
hand,  causing  him  the  usual  amount  of  pain  in  such  cases,  from 
which  he  recovered  in  the  course  of  about  two  and  one-half 
months  so  as  to  return  to  work  at  full  wages,  and  without  much. 
loss  of  working  capacity  for  one  of  his  station  a^d  a  common 
laborer  without  future  prospects  of  change  in  that  regard,  ca- 
pable at  the  best  of  earning  f  65  per  month, — an  award  of  f  4,500 
is  clearly  exccLsive. 

[Syllabus  by  Mabshall,  J.] 

Appeax  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.     Reversed, 

Action  to  recover  damages  for  a  personal  injury.  The  fol- 
lowing is  a  summary  of  the  claimed  facts  upon  which  the  re- 
lief was  demanded :  Plaintiff  for  some  time  before  he  was  in- 
jured, as  hereafter  alleged,  was  employed  by  defendant  as 
oiler.  One  machine  he  attended  was  a  large  electrically  op- 
erated pump.  There  were  two  horizontal  shafts  in  an  iron 
frame  resting  on  an  iron  base,  the  top  of  which  base  was  about 
eight  inches  from  the  floor.  The  distance  between  the  inner 
side  of  the  journal  boxes  of  the  shafts  was  about  two  feet. 
One  shaft  was  located  on  the  front  of  the  frame  about  six 
feet  from  the  floor  and  the  other  was  above  and  back  of  it  in 
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the  center  of  the  frame  about  eight  feet  from  the  floor. 
Power  was  applied  to  a  pulley  on  the  lower  shaft  On  each 
end  of  that  shaft  was  an  eight-inch  gear  which  meshed  with 
and  communicated  power  to  forty-five-inch  gears  on  the  up- 
per shaft  There  were  two  pitmans,  one  on  each  large  gear 
connected  therewith  by  a  wrist  pin  and  connected  at  the  lower 
end  with  a  pump  plunger.  In  operation,  the  large  gears 
made  about  forty-five  revolutions  per  minute.  The  bearings 
on  the  shafts  and  the  wrist  pins  needed  frequent  attention  by 
the  oiler.  The  gears  on  the  upper  shaft  were  wholly  un- 
guarded or  fenced.  On  each  of  the  small  gears  there  was  a 
guard  on  the  front  side  and  down  and  under  to  near  the  point 
where  it  meshed  with  its  companion  large  gear.  The  jour- 
nals of  the  upper  shaft  and  wrist  pins  were  out  of  reach  of  the 
oiler  while  standing  on  the  floor.  No  appliance  was  pro- 
vided with  which  to  overcome  this  difficulty.  During  the 
first  of  appellant's  work  there  was  a  pipe  stand  beside  the 
pump  frame  forming  two  steps  by  means  of  which  he  was 
accustomed  to  ascend  so  as  to  reach  the  journal  boxes  and 
wrist  pins.  Several  weeks  before  he  was  injured  defendant 
-caused  such  stand  to  be  removed.  Thereafter  plaintiff  had 
no  way  of  reaching  the  places  on  the  upper  shaft  to  be  oiled 
or  examined  but  to  stand  on  the  pump  base,  take  hold  of  some 
projecting  point  of  the  frame  or  of  its  connections,  and  so  lo- 
cated reach  up  as  high  as  practicable.  By  so  doing  the  points 
needing  attention  could  be  looked  after  with  some  difficulty. 
The  first  time  after  removal  of  the  pipe  stand  plaintiff  had 
occasion  to  examine  one  of  the  wrist  pins  to  see  if  it  was 
overheating  was  the  time  when  he  was  injured.  It  was  in  the 
nighttime.  It  seemed  to  him  the  pin  on  the  east  side  of  the 
pump  needed  attention.  He  stepped  upon  the  base  of  the 
pump  which,  as  usual,  was  oily  affording  an  insecure  footing. 
He  placed  one  foot  firmly  upon  the  head  of  a  projecting  bolt 
in  order  to  obtain  the  best  footing  practicable.  He  then  with 
his  left  hand  laid  hold  of  the  outside  of  the  guard  near  the 
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lower  part  of  the  small  gear^  that  being  a  convenient  place  for 
a  handhold.  He  then  with  his  right  hand  endeavored  to 
take  the  temperature  of  the  wrist  pin.  In  doing  so  without 
fault  on  his  part  his  foot  slipped,  causing  his  left  hand  to  slide 
downward  and  inward  on  the  guard  aforesaid  till  it  reached 
the  point  where  the  large  wheel  revolved  toward  and  passed 
behind  such  guard  at  which  point  the  hand  was  caught  be- 
tween the  gear  and  the  guard  so  injuring  it  that  he  lost  the 
index  and  second  finger.  The  injury  was  caused  by  failure 
of  defendant  to  so  guard  or  fence  the  gear  as  to  prevent  its 
being  dangerous  to  plaintiff  in  the  performance  of  his  duties. 
Some  time  after  the  accident  plaintiff  by  reason  of  the  in- 
jury aforesaid  was  obliged  to  have  a  part  of  the  third  finger 
amputated. 

There  were  some  facts  stated  as  to  the  particulars  of  plaint- 
iff's damages  and  there  was  an  appropriate  allegation  respect- 
ing the  giving  of  notice  as  required  by  statute. 

Defendant  answered  admitting  the  injury  and  service  of 
notice  alleging  that  the  cause  of  the  injury  was  absence  of  any 
facilities  for  safely  reaching  the  points  to  be  oiled  and  insuf- 
ficient length  of  the  gear  guards.  The  allegations  respecting 
negligence  of  the  defendant  were  all  put  in  issue  and  contrib- 
utory negligence  was  pleaded. 

There  was  evidence  tending  to  prove  the  allegations  of  the 
complaint  and  other  matters  not  specially  pleaded  but  re- 
ferred to  in  the  verdict. 

The  jury  found  as  follows :  The  defendant  did  not  provide 
a  step-ladder  for  use  in  doing  the  oiling.  The  gearing  was 
po  located  as  to  be  dangerous  to  the  oiler  in  the  discharge  of 
Lis  duties  while  using  ordinary  care.  Defendant  failed  to 
have  the  gearing  securely  guarded  or  fenced.  It  was  not 
practicable  to  guard  the  gearing  so  as  to  render  it  reasonably 
safe  for  plaintiff  to  perform  his  duties  as  oiler  without  a  lad- 
der. Failure  to  securely  guard  and  fence  the  gearing  was  not 
the  proximate  cause  of  the  injury.     Plaintiff  was  not  guilty 
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of  a  want  of  ordinary  care  proximately  contributing  to  his 
injury.  It  will  require  $4,500  to  fairly  compensate  plaintiff 
for  his  damages. 

Numerous  exceptions  were  saved  to  rulings  made  before 
and  after  verdict.  Judgment  was  rendered  notwithstanding 
the  verdict  in  favor  of  the  defendant,  the  court  construing  the 
same  as  requiring  that  result    Plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
Holland  &  Lovett 

For  the  respondent  there  was  a  brief  by  Krevizer,  Bird, 
Roseriberry  <fe  OJconesJci,  and  oral  argument  by  (7.  B.  Bird. 

Mabshali.,  J.  Did  the  trial  court  err  in  awarding  judg- 
ment to  the  defendant?  That  is  the  main  question  though 
some  minor  propositions  are'  involved.  To  properly  consider 
the  major  matter  the  purpose  of  sec  1636;,  Stats.  (1898), 
as  settled  by  judicial  construction,  must  be  appreciated. 
There  is  little  room  for  want  of  such  appreciation  in  view  of 
the  numerous  instances  in  recent  years  where  the  court  has 
dealt  with  the  matter.  In  the  aggregate  almost  every  con- 
ceivable phase  of  the  subject  has  been  judicially  treated  and 
some  of  them  over  and  over  again,  yet  the  record  here  shows 
there  is  some  misunderstanding. 

The  vital  words  of  the  statute  are,  "all  belting,  shaftings 
gearing,  •  •  .  which  are  so  located  as  to  be  dangerous  to 
employees  in  the  discharge  of  their  duty  shall  be  securely 
guarded  or  fenced."  If  the  statute  does  not  create  a  higher 
duty  than  that  at  common  law  it  prescribes  a  statutory  requi- 
site of  ordinary  care  on  the  part  of  the  master  and  by  neces- 
sary implication  prescribes  conditions  which  will  give  rise  to 
a  prima  facie  inference  of  negligence  as  matter  of  fact.  It 
does  not  create  a  rule  of  absolute  liability. 

It  seems  the  court  at  first  was  inclined  to  hold  that  a 
violation  of  the  statute  establishes  negligence  creating  lia- 
bility defendable  against  only  by  contributory  negligence  in 
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the  ordinary  sense,  not  including  that  special  form  denomi- 
nated assumption  of  the  risk.  It  was  held  in  KlcUt  v,  N.  C. 
Foster  L.  Co.  97  Wis.  641,  73  N.  W.  663,  thus: 

"Absence  of  the  guard  was  negligence  per  se.  .  .  .  A  fail- 
ure to  perform  the  duty  so  imposed  constitutes  actionable  neg- 
ligence at  the  suit  of  a  person  of  that  class,  injured  by  such 
failure  of  duty,  without  contributory  negligence  on  his  part." 
"Where  a  statute  requires  an  act  to  be  done  or  abstained  from 
by  one  person  for  the  benefit  of  another,  then  an  action  lies 
in  the  latter's  favor  against  the  former  for  neglect  in  such  act 
or  abstinence,  even  though  the  statute  gives  no  special  remedy. 
The  imposition  of  a  penalty  by  the  statute  does  not  take  the 
place  of  the  remedy  by  suit  for  negligence,  unless  the  penalty 
be  given  to  the  party  injured  in  satisfaction  for  the  injury." 

That  was  but  a  redeclaration  of  what  was  said  in  earlier 
•decisions.  McCall  v.  Chamberlain,  13  Wis.  637 ;  Dunnigan 
V.  C.  i&  N.  W.  E.  Co.  18  Wis.  28 ;  Atkinson  v.  Ooodrich  T. 
•Co.  60  Wis.  141,  18  N.  W.  764;  Toutlojf  v.  Oreen  Bay,  91 
Wis.  490,  65  K  W.  168. 

It  may  be  that  all  who  concurred  in  Klait  v.  N.  C.  Foster 
L.  Co.,  supra,  did  not  intend  to  hold  that  mere  failure  to  com- 
ply with  the  statute  was  sufficient  to  create  an  inference  of 
culpable  negligence  as  matter  of  law,  instead  of  an  inference 
•of  fact  in  that  regard  rebuttable  by  showing  that  the  failure 
did  not  involve  any  want  of  ordinary  care  in  fact,  as  use  of 
the  term  "negligence  per  se"  would  indicate,  or  intend  to 
hold  that  the  purpose  of  the  statute  or  its  necessary  effect  is 
to  preclude  defeating  an  otherwise  meritorious  claim  on  the 
ground  of  assumption  of  the  risk,  as  use  of  the  term  "action- 
able negligence  at  the  suit  of  a  person  of  that  class,  injured 
by  such  failure  of  duty  without  contributory  negligence  on 
his  part,"  might  well,  as  an  original  proposition,  be  said  to 
indicate.  But  any  obscurity  in  that  respect  was  removed  by 
subsequent  decisions. 

The  logic  most  favorable  to  employees  was  carried  forward 
into  Burns  v.  C,  M.  d  8t.  P.  B.  Co.  104  Wis.  646,  80  N. 
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,W.  927,  without  clearing  up  any  existing  uncertainty.  But 
whether  the  legislative  purpose  was  to  abolish  the  defense  of 
assumption  of  the  risk  was  negatived  by  Helmke  v.  Thilmanyr 
107  Wis.  216,  83  N.  W.  860,  opinion  by  the  then  Chief  Jus- 
tice, declaring,  in  most  emphatic  language,  that  neither  the 
defense  of  contributory  n^ligence  nor  assumption  of  the 
risk  was  affected  by  the  statute,  citing  Thompson  v.  Edward 
P.  Allis  Co.  89  Wis.  523,  530,  62  N.  W.  627,  and  several  pre- 
vious cases  under  similar  statutes.  Thus  the  defenses  were 
referred  to  as  distinct,  rather  corroborating  the  idea  that 
when  Klatt  v.  N.  C.  Foster  L.  Co.,  supra,  was  written  it  was 
thought  that  only  the  defense  of  contributory  negligence  was. 
preserved. 

It  should  be  noted,  in  passing,  for  accuracy  of  history,  that 
neither  in  Helmke  v.  ThUmany,  supra,  nor  any  case  cited 
therein  was  assumption  of  the  risk  necessarily  mentioned  or 
involved.  The  sole  subject  of  controversy  was  contributory 
negligence,  strictly  so  called.  For  myself,  though  I  con- 
curred in  the  decision,  as  I  now  read  the  case  it  seems  con- 
tributory negligence  was  mistaken  for  assumption  of  the  risk. 
I  may  well  further  observe  that  the  present  Chief  Justice  and 
Justice  Dodge  dissented  upon  the  ground,  as  would  appear  by 
language  used,  that  the  turning  question  was  assumption  of 
risk  though  it  would  seem  to  the  writer  contributory  negli- 
gence was  really  in  mind.  The  distinction  between  the  twa 
phases  of  conduct  is  so  shadowy,  it  is  not  to  be  wondered  at 
that  one  is  sometimes  spoken  of  when  circumstances  more 
clearly  characterizing  the  other  are  in  mind. 

However,  Helmke  v.  ThUmany,  supra,  was  followed  in 
Kreider  v.  Wis.  River  P.  &  P.  Co.  110  Wis.  645,  86  K  W. 
662 ;  Upthegrove  v.  Jones  <&  Adams  C.  Co.  118  Wis.  673,  96 
N.  W.  385;  WaUcer  v.  Simmons  Mfg.  Co.  181  Wis.  542,  111 
N.  W.  694,  firmly  establishing  as  a  rule  of  construction  of 
sec.  1636/  the  doctrine  announced  as  stated,  though  it  seems 
to  the  writer,  looking  backward,  that  in  these  cases  the  dis- 
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tinction  between  the  two  phases  of  contributory  negligence, 
one  of  which  strictly  speaking  is  not  such  negligence  at  all, 
was  not  kept  clearly  in  mind.  In  most  of  them,  possibly  all 
of  them,  assumption  of  the  risk  was  not  necessarily  involved, 
in  the  judgment  of  the  writer.  That  this  challenged  the  at- 
tention of  the  lawmaking  power  leading  to  the  act  of  1905, 
passed  before  the  last  case  cited  originated,  is  most  natural. 

The  foregoing  leads  up  to  the  other  feature  of  sec.  1636; 
which  more  particularly  concerns  this  case,  viz.,  whether  its 
purpose  was  to  make  duty  to  guard,  when  otherwise  the  sit- 
uation would  be  dangerous  to  employees  in  the  discharge  of 
their  duties,  absolute,  rendering  failure  to  comply,  under  all 
circumstances,  culpable  negligence  as  matter  of  law,  as  is 
perhaps  inferable  from  Klatt  v.  JV.  C.  FQster  L,  Co.  97  Wis. 
641,  73  N.  W.  563,  instead  of  inferable  as  matter  of  fact  only 
and  so  rebuttable  by  proof  of  guarding  or  fencing  in  the  or- 
dinary way,  that  not  being  obviously  a  dangerous  way,  and 
leaving  to  the  employer  some  reasonable  measure  of  discre- 
tion as  to  whether  the  situation  in  any  case  is  within  the  stat- 
ute and  if  so  as  to  the  manner  and  means  of  complying  there- 
with. 

On  the  subject  last  referred  to  the  second  alternative  sug- 
gested was,  seemingly,  adopted  as  the  test  of  actionable  neg- 
ligence in  Ouinard  v.  Kna^-Siout  &  Co.  Co.  95  Wis.  482, 
70  N.  W.  671.  The  statute  must  have  been  there  in  mind 
because  the  situation  dealt  with  was  clearly  within  it,  though 
it  was  not  mentioned.  It  was  held  that  the  test  of  pHma 
facie  liability  on  the  ground  of  negligence  fixed  by  law  was 
whether  all  safeguards  were  provided  which  the  great  mass  of 
mankind  ordinarily  furnish  under  the  same  or  similar  cir- 
cumstances; that  the  employer  may  not  be  required  to  be 
wise  beyond  that  standard,  and,  in  effect,  that  any  other 
standard  would  be  impracticable  and  unreasonable  and  might 
render  the  success  of  any  legitimate  enterprise  impossible. 
That  was  in  terms  or  effect  repeated  in  many  subsequent  cases 
Vol.145  — 35 
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dealing  with  statutory  situations,  though,  it  must  be  admitted, 
generally  speaking,  that  the  statute  was  not  referred  to,  show- 
ing  definitely  that  it  was  in  mind.  Some  of  the  cases — 
enough  to  indicate  quite  clearly  the  type  of  all — ^were  men- 
tioned in  the  recent  case  of  West  v.  Bayfield  M.  Co.  144  Wis. 
106, 128  K  W.  992,  where  the  doctrine  of  the  Otdnard  Case 
was  emphatically  held  to  apply  to  the  statute  and  that  such 
had  become  the  settled  law  before  the  act  of  1905.  It  was 
thought  that  the  long  line  of  decisions  referred  to  must  have 
been  made  in  view  of  the  statute  and  that  the  rule  thus  de- 
veloped, right  or  wrong,  had  become  so  firmly  established  as 
a  part  of  the  written  law  as  if  literally  embodied  in  it  Out 
of  the  large  number  of  decisions  referred  to — ^to  the  end  that 
the  obscurity,  if  any  existed,  might  be  cleared  up — this  was 
evolved  as  expressing  the  legislative  intent:  Except  as  to  situ- 
ations obviously  dangerous  "if  the  employer  furnish  such  a 
guard  as  is  in  general  use  among  employers  of  ordinary  cau- 
tion in  the  same  line  of  business  and  under  the  same  circum- 
stances, he  has  discharged  the  duty  imposed  upon  him,  and 
the  guard  so  furnished  is  m  a  legal  sense  reasonably  safe  and 
the  dangerous  machinery  has  been  securely  guarded  within 
the  meaning  of  the  statute.  This  rule  of  law  requires  the 
master  to  exercise  ordinary  care  in  providing  a  guard  or 
fence  for  such  machinery  as  is  required  to  be  guarded  or 
fenced."     144  Wis.  117. 

The  latter  expression  was  grounded  on  PowaisJce  v.  Cream 
City  B.  Co.  110  Wis.  461,  86  N.  W.  163,  approved  in  Ear 
mann  v.  Milwaukee  B.  Co.  136  Wis.  39,  116  N.  W.  854;  Mil- 
ler V.  Kimherly  <&  C.  Co.  137  Wis.  138,  118  N.  W.  536. 
The  idea  therein  conveyed  is  that  whether  a  situation  needs 
guarding  or  fencing  for  security  as  to  dangers  to  employees 
must,  necessarily,  be  a  matter  of  judgment,  as  well  as  the 
extent  and  manner  of  guarding  or  fencing;  and,  as  the  law 
leaves  that  to  the  employer,  it  cannot  be  expected  of  him  that 
he  must  exercise  more  care  and  judgment  in  respect  to  when 
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and  when  not  to  guard  or  fence,  or  a  higher  degree  of  care 
in  executing  the  conclusion,  in  case  of  it  being  in  favor  of  the 
protection,  than  is  generally  brought  to  bear  on  similar  situ- 
ations by  the  great  mass  of  mankind  under  the  same  or  simi- 
lar situations ;  nor  that  after  he  has  used  such  judgment  he 
shall  nevertheless  be  liable  criminally  and  civilly  for  conse- 
quences of  danger  which  could  not  have  been  reasonably  fore- 
seen from  the  standpoint  of  ordinary  human  foresight — ^in 
that  respect  that  the  statute  should  have  the  ordinary  con- 
struction of  ordinary  penal  provisions  which  do  not  express, 
unmistakably,  a  legislative  purpose  to  deal  with  individuals 
engaged  i-n  legitimate  business  with  extraordinary  severity. 
It  was  thought  this  not  only  followed  quite  clearly  the  letter 
of  many  previous  decisions  but  the  logic  of  the  whole  body  of 
unwritten  law  in  this  state  respecting  similar  situations. 

Even  where  by  written  law  it  was  first  provided  that  a  rail- 
road should  fence  its  right  of  way  or  in  default  thereof  be 
liable  for  damages  to  any  person  injured,  it  was  held  that  the 
defense  of  contributory  negligence  was  not  abrogated  and 
that  the  requirement  was  the  exercise  of  a  degree  of  diligence 
no  greater  than  that  of  a  town  in  respect  to  a  highway. 
Curry  v.  C.  &  N.  W.  R.  Co.  43  Wis.  665.  It  may  well  be 
said  in  passing  that  the  element  of  reasonable  anticipation  is 
held  to  be  essential  to  actionable  negligence  in  highway  cases 
the  same  as  others  dependable  upon  breach  of  duty  to  exercise 
ordinary  care.  Fehivnan  v.  Pine  River,  118  Wis.  160,  96 
N".  W.  106.  In  view  of  the  doctrine  of  the  Curry  Case  the 
railroad  statute  was  amended  so  as  to  substantially,  in  express 
terms,  abrogate  the  defense  of  contributory  negligence  in  ac- 
tions for  damages  for  failure  to  fence  a  railway  right  of  way ; 
QuacTcenbv^h  v.  Wis.  £  M.  R.  Co.  62  Wis.  411,  22  N.  W. 
619,  it  being  appreciated  that  unmistakable  language  was 
necessary  to  effect  that  result. 

In  Diugan  v,  C,  St.  P.,  M,  &  0.  R.  Co.  85  Wis.  609,  55 
N.  W.  894;  it  was  held,  in  a  similar  situation  as  above,  that 
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the  defense  of  contributory  negligence  may  be  expressly  given 
by  statute  and  can  only  be  taken  away  by  express  or  unmis- 
takable legislative  language.  So  in  case  of  the  situation,  in 
absolute  terms,  of  a  duty  to  do  some  act  for  the  safety  of 
others,  even  accompanied  by  an  absolute  liability  for  failure 
to  perform  the  duty,  taking  the  statute  literally,  and  without 
going  further  the  court  will  read  out  of  it  as  having  been 
necessarily  intended,  an  exception  saving  the  defense  of  con- 
tributory negligence  unless  to  do  so  would,  seemingly,  actu- 
ally violate  the  intent  of  the  written  law. 

The  general  doctrine  requiring  the  master  absolutely  to 
furnish  his  employee  a  reasonably  safe  place  to  work,  has  not 
been  carried  to  the  extent  of  making  that  duty  stand  the  test 
of  what  a  jury  of  twelve  men  may  conceive  to  be  required 
from  their  own  viewpoint  of  reasonable  safety,  but  the  test 
of  what  such  a  jury  may  conclude  is  consistent  with  ordinary 
care  which  is  said  to  be  no  greater  than  what  is  customarily 
done  in  the  same  or  in  similar  situations.  Boycev.  WHburL. 
Co.  119  Wis.  642,  97  K  W.  563. 

The  safe-place  rule  of  the  common  law  is  as  absolute  as  the 
statute  in  question  and  statutes  in  general  creating  duties  re- 
specting the  personal  safety  of  individuals,  and  yet,  it  will 
be  seen  by  investigation  that  negligence  is  the  foundation 
principle  governing  all,  both  from  the  standpoint  of  the  em- 
ployer and  that  of  the  employee,  and  that  the  general  rules 
of  what  constitutes  negligence  are  supposed  to  be  embodied  in 
the  written  law  in  the  absence  of  unmistakable  language  in 
siK^h  statutes  to  the  contrary. 

Much  more  might  be  said  on  the  subject  above  discussed 
but  this  is  not  necessarily  the  occasion  for  it.  Hardly  any 
need  of  it  is  liable  to  be  imperative  in  any  situation  in  view  of 
the  full  discussion  and  establishment  of  definite  rules  in  re- 
spect to  the  matter  drawn  as  supposed  from  the  letter  and 
logic  of  many  decisions,  in  West  v.  Bayfield  M,  Co.  144  Wis. 
106,  128  K  W\  992.     True,  there  was  room  for  fair  differ- 
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ence  of  opinion,  in  view  of  the  initial  declaration  respecting 
the  statute  in  Klatt  v.  N.  G.  Foster  L.  Go.  91  Wis.  641,  73  N. 
W.  563,  and  expressions  in  opinions  here  and  there  following 
that  case.  One  with  firm  convictions,  from  an  original  stand- 
point, as  to  the  intent  of  the  legislature,  might  read  such 
expressions,  consider  the  trend  of  decisions,  and  come  fairly 
to  one  conclusion,  and  another  with  or  without  a  different 
view  of  the  written  law  from  such  original  standpoint  might 
survey  the  body  of  unwritten  law  concerning  it  in  the  light  of 
the  logic  dominating  the  whole,  that  it  is  failure  to  do  that 
which  is  in  general  supposed  to  be  efficient  under  the  same  or 
similar  circumstances,  which  constitutes  the  real  derelict  of 
the  unwritten  law  and  that  of  the  statute  as  well,  in  the  ab- 
sence of  unmistakable  language  to  the  contrary,  and  might 
come  to  a  different  conclusion,  as  was  the  case  in  West  v, 
Bayfield  M,  Go.,  supra,  where  doubtless  all  that  could  well  be 
said  from  either  viewpoint  was  expressed  and  the  state  of  the 
law  definitely  determined. 

Facing  what  has  been  said  it  is  not  difficult  to  discover  the 
intent  in  sec  1636;/  which  particularly  concerns  this  case. 
It  was  doubtless  seen  by  the  legislature  that  neither  the  de- 
fense of  assumption  of  the  risk  nor  that  of  contributory  neg- 
ligence was  disturbed  by  sec.  1636;,  nor  was  the  rule  of  abso- 
lute liability — ^liability  regardless  of  fault  by  the  ordinary 
standard  of  human  foresight — substituted  for  the  ordinary 
standard  of  care;  that  efficient  negligence  on  one  side  was  still 
the  ground  of  liability  and  freedom  from  such  negligence,  in 
the  broad  sense,  the  condition  of  enforcing  such  liability.  So 
with  a  view  of  removing  any  possible  uncertainty  as  to  the 
precise  test  of  duty  and  removing  at  the  same  time  to  some 
extent  common-law  conditions  of  enforcing  it,  the  new  section 
was  added  to  the  written  law  as  sec.  1636;';  providing  thus : 

"In  any  action  brought  by  an  employee  or  his  legal  repre- 
sentative to  recover  for  personal  injuries,  if  it  appear  that  the 
injury  was  caused  by  the  negligent  omission  of  his  employer  to 
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guard  or  protect  his  machinery  or  appliances,  or  the  premises 
or  place  where  said  employee  was  employed,  in  the  manner 
required  in  the  foregoing  section,  the  fact  that  such  employee 
continued  in  said  employment  with  knowledge  of  such  omis- 
sion, shall  not  operate  as  a  defense."     Laws  of  1905,  ch.  303. 

Note  the  significant  words  in  the  new  section  ^^negligent 
omission  of  his  employer  to  guard,"  etc  Obviously  it  was 
not  intended  to  recognize  two  classes  under  sec.  1636;,  one 
guilty  of  failure  to  guard,  regardless  of  negligence  in  the 
matter,  and  one  negligently  failing  to  guard.  Any  failure 
under  sec.  1636;  was  evidently  in  contemplation  as  a  ^Negli- 
gent omission  to  guard,"  that  term  being  used  so  that  the 
written  law  would  in  its  letter  conform  to  the  construction 
given  by  this  court  to  such  section. 

If  the  desire  of  the  lawmakers  had  been  to  increase  the 
duty  of  employers  to  the  point  inferable,  in  one  view  from 
Klatt  V.  N.  C.  Foster  L.  Co.,  supra,  they  might  easily  have 
done  that.  If  the  thought  was  that  the  existing  rule  of  the 
statute  did  not  contemplate  the  ordinary  standard  of  human 
duty  to  be  the  test  of  liability,  certainly  the  language  used 
would  have  been  that  of  the  section  to  which  it  was  supple- 
mentary, viz. :  "if  it  shall  appear  that  the  injury  was  caused 
by  the  omission  of  his  employer  to  guard,"  etc.,  instead  of  by 
"the  negligent  omission  to  guard,"  recognizing  negligence,  by 
necessary  inference,  to  be  the  dominating  feature  of  the  ex- 
isting law.  Again,  if  it  had  been  thought  to  wholly  abolish 
the  defense  involving  conduct  of  the  injured  person  the  legis- 
lature might  easily  have  used  language  expressing  that  pur- 
pose instead  of  "the  fact  that  such  employee  continued  in 
such  employment  with  knowledge  of  such  omission  will  not 
operate  as  a  defense" — that  is,  the  one  fact  commonly  held  to 
show  assumption  of  the  risk  as  matter  of  law  and  so  establish 
a  defense,  shall  not  so  operate.  To  that  extent  the  court  has 
held  the  defense  of  contributory  negligence  abolished,  but 
the  law  is  otherwise  unchanged  by  the  new  section.    Klotz 
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V,  Power  <fi  M.  M.  Co.  136  Wis.  107,  116  N.  W.  770 ;  Beffhe 
V.  Patten  P.  Co.  136  Wis.  535, 117  N.  W.  1004;  Lindv.  Uni- 
form S.  &  P.  Co.  140  Wis.  183,  120  N.  W.  839 ;  Monaghan 
V.  Northwestern  F.  Co.  140  Wis.  457, 122  N.  W.  1066. 

In  all  of  the  cases  cited  the  idea  that  negligent  omission  of 
duty  is  the  fault  dealt  with  by  the  statute  is  recognized.  In 
Klotz  V.  Power  <&  M.  M.  Co,,  the  element  of  reasonable  an- 
ticipation, so  vital  to  actionable  negligence  ordinarily,  was 
clearly  recognized  as  essential  to  characterize  actionable  fault 
under  the  statute.  In  the  next  case  negligent  omission  of 
duty  was  treated  as  the  dominating  essentiaL  In  the  next 
the  question  of  whether  under  all  the  circumstances,  guard- 
ing was  reasonably  necessary  from  the  standpoint  of  what  is 
ordinarily  done  in  such  cases  was  suggested  as  vital.  That 
feature  is  not  readily  seen  in  the  last  case  without  referring 
to  the  instructions,  no  part  of  which  are  preserved  in  the  re- 
ports, though  the  purport  thereof  one  can  reasonably  infer 
from  the  opinion. 

Looking  at  the  record  here  in  the  light  of  the  foregoing, 
whether  error  was  committed  in  awarding  defendant  judg- 
ment instead  of  the  plaintiff  and  if  the  latter,  whether  the 
case  should  be  so  disposed  of  as  to  render  a  new  trial  unnec- 
essary does  not  seem  to  be  fraught  with  much  difficulty. 

The  jury  found  that  the  gearing  was  so  located  as  to  be 
dangerous  to  employees  in  the  discharge  of  their  duty.  Did 
they  find  the  circumstances  such  that  the  failure  to  guard  was 
a  negligent  failure  as  provided  by  sec  1636;/  in  its  letter  and 
by  sec  1636;  as  the  same  has  been  construed?  No  question 
was  submitted  specifically  on  that  point,  but  the  matter  was 
covered  by  the  manner  in  which  the  jury  were  instructed  re- 
garding the  intei^rogatory  as  to  whether  the  gear  was  so  lo- 
cated as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duty.  The  judge  was  very  particular  on  this  point, 
seemingly,  fully  appreciating  that  whether  the  situation  was 
within  the  statute  was  not  dependable  upon  what  the  jury 
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from  their  point  might  think,  that  is  by  a  standard  of  their 
own;  but  what  they  might  conclude  from  the  evidence,  test- 
ing the  case  by  the  standard  of  ordinary  care  given  to  them 
in  this  language : 

"By  dangerous  as  here  used  is  meant  such  condition  exist- 
ing that  an  ordinarily  prudent  and  intelligent  employer,  un- 
der all  the  circumstances  stated  in  the  question,  ought  reason- 
ably to  have  foreseen  that  an  injury  to  the  oiler  might 
probably  occur  by  reason  of  the  location  and  condition  of 
fluch  gearing." 

Generally  speaking  such  an  instruction  should  not  be  con- 
jSned  to  the  particular  employee  but  include  all  employees  in 
the  particular  factory.  That  is  not  material  here  because  no 
one  except  the  oiler  could,  within  reason,  have  been  thought 
of  as  likely  to  come  in  contact  with  the  uncovered  gear.  So 
it  will  be  seen  that  the  jury  found  the  condition  to  have  been 
respecting  the  duty  to  guard,  within  the  statute  according  to 
the  construction  thereof  in  West  v.  Bayfield  M,  Ca.,  supra. 

The  next  question  covered  the- subject  of  whether  the  statu- 
tory duty  was  performed.  In  respect  thereto  the  jury  found 
that  defendant  failed  "to  have  said  gearing  securely  guarded 
or  fenced  at  the  time  of  plaintiffs  injury."  The  instruction 
at  this  point  made  prominent  the  idea  that  negligence  was 
the  controlling  feature  of  actionable  fault.  The  court  said, 
^'a  gearing  is  securely  guarded  or  fenced  when  it  is  so  guarded 
or  fenced  that  it  would  not  be  dangerous  to  any  employee  re- 
quired to  work  in  its  vicinity  if  such  employee  uses  ordinary 
care  for  his  own  safety." 

Here  we  may  well  remark,  in  passing,  that  while  the  in- 
struction was  sufficient  for  the  case  it  was  too  restrictive  to 
be  a  safe  model  for  all  cases.  So  far  as  necessary  to  this 
case  it  followed  PoimUsTce  v.  Cream  City  B.  Co.  110  Wis. 
461,  86  K  W.  153;  Miller  v.  Kimberly  A  C.  Co.  137  Wis. 
138,  118  N.  W.  536;  and  similar  cases.  The  language  of 
the  statute  is  not  that  the  particular  situation   shall  be 
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guarded  against  dangers  to  employees  "required  to  work  in 
its  vicinity"  but  to  guard  where  "dangerous  to  employees  in 
the  discharge  of  their  duties" — any  employee  as  said  in  ef- 
fect in  Miller  v.  Kimberly  &  C.  Co.  whom  the  master  would 
have  reasonable  ground  to  anticipate  might  in  the  exercise  of 
ordinary  care  be  otherwise  jeopardized  in  his  personal  safety. 

So  the  jury  found  the  statutory  requisite  of  culpable  negli- 
gence, viz.,  duty  to  guard — ^because  it  was  negligence  not  to  do 
BO  in  that,  as  said  in  Powalske  v.  Cream  City  B.  Ca.,  "a  person 
of  ordinary  intelligence  and  prudence,  circumstanced  as  de- 
fendant's officers  or  those  having  charge  of  its  business  were," 
would  have  apprehended  that  otherwise  it  "might  probably 
cause  a  personal  injury  to  some  employee  while  in  the  dis- 
charge of  his  duty^' — ^and  failure  to  guard.  That  would 
seem  to  have  left,  in  due  course,  only  the  question  of  whether 
the  culpa  in  an  unbroken  chain  of  circumstances  reached  tho 
point  of  injury  and  efficiently  produced  it — ^the  fault  having 
the  essentials  of  proximate  cause,  most  of  which  were  cov- 
ered by  conclusions  already  reached — ^without  any  efficient 
contributing  negligence  of  appellant,  distinct  from  the  as- 
sumption of  risk  abolished  by  the  statute. 

At  this  point,  unfortunately,  the  trial  court  injected  into 
the  case  a  somewhat  foreign  element.  The  conditions  of  the 
statute  being  satisfied  and  there  being  no  contributory  negli- 
gence on  the  part  of  appellant,  as  the  jury  found,  liability 
followed  absolutely,  as  it  seems.  The  statute  as  construed 
leaves  no  fair  room  to  doubt  but  that  such  circumstances  as 
were  found  make  a  clear  remediable  wrong.  To  inject  any 
other  independent  circumstance  into  such  a  case  might  well 
create  confusion  under  any  circumstances.  To  inject  such 
foreign  element  into  the  case  as  in  itself  controlling  might  or 
might  not,  according  to  the  finding,  nullify  the  statute  as  re- 
gards the  particular  case. 

The  foreign  circumstance  referred  to  is  indicated  in  this 
question:  "If  you  answer  question  No.  6  ^Ye&^  [that  is,  find 
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the  failure  to  guard],  then  was  it  practicable  to  have  securely 
guarded  such  gearing  so  as  to  render  it  reasonably  safe  for 
plaintiff  to  do  his  work  without  a  ladder  ?"  The  intent  of 
the  statute  is  that  if  an  employer  maintains  a  situation  within 
it,  which  as  an  ordinarily  prudent  man  he  ought  reasonably 
to  apprehend  may  cause  a  personal  injury  to  any  of  his  em- 
ployees in  the  discharge  of  his  duty,  he  must  hold  himself 
responsible  for  the  consequences  proximately  produced 
thereby  to  any  such  employee  without  his  contributory  negli- 
gence. In  that  situation  the  rule  of  the  statute  is  inexorable. 
The  charity  of  the  law  as  to  the  employer  has  been  exhausted. 
There  are  only  left  its  penalties  from  which  there  is  no  escape 
under  the  law  as  it  stands.  It  is  no  defense  or  excuse  as  re- 
gards civil  remedies  that  it  is  not  practicable  to  guard  against 
the  danger  or  to  efficiently  do  so  without  some  particular  in- 
strumentality, as  in  this  case  a  ladder.  If  such  particular 
instrumentality  is  essential  to  an  effective  guarding  or  fenc- 
ing, then  failure  to  supply  it,  as  here,  is  involved  in  and  part 
of  the  failure  to  securely  guard  or  fence.  We  fuUy  agree 
with  counsel  for  appellant  that  the  statute  prohibits  a  person 
from  using  machinery  under  such  conditions  that,  from  the 
standpoint  of  ordinary  care,  the  situation  will  imperil  the 
personal  safety  of  his  employees  in  the  discharge  of  their  du- 
ties in  the  exercise  of  ordinary  care.  It  is  no  answer  to  a 
case  satisfying  the  statutory  conditions  that  it  was  imprac- 
ticable to  comply  with  the  statute.  The  police  power,  as  the 
statute  has  been  construed,  was  not  exceeded  in  passing  it. 
Therefore,  the  duty  to  comply  therewith  is  absolute. 

We  are  not  unmindful  the  trial  court  may  have  been  mis- 
led by  some  expressions  in  opinions  of  this  court.  It  is  exceed- 
ingly difficult  to  discuss  at  length  the  status  of  a  given  situa- 
tion as  regards  legal  liability,  and  avoid  using  any  expression 
which  cannot  be  made  to  do  service  in  producing  error  in  any 
other  situation.  Thus  in  Lind  v.  Uniform  8.  &  P,  Co,  140 
Wis.  183,  120  N.  W.  839,  it  was  said,  as  if  referring  to  a 
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vital  matter  under  the  statute,  "there  can  be  little  doubt  that 
the  open  unguarded  trap  door  created  a  situation  of  danger 
for  employees  working  around  the  opening,  and  it  was  a  ques- 
tion for  the  jury  to  determine  on  the  evidence  whether  such 
opening  could  be  guarded  without  unreasonably  interfering 
with  the  work  that  was  being  carried  on,  and  which  could  not 
be  performed  with  the  doors  closed."  On  the  facts  there 
under  consideration  the  quoted  language  was  probably  legiti- 
mate. There  was  no  thought,  however,  of  holding,  as  to  a 
case  within  the  statute — one  where  a  reasonably  .prudent  man 
would  or  might  reasonably  apprehend  injury  to  his  employ- 
ees or  some  one  of  them  in  the  discharge  of  duty  in  the  exer- 
cise of  ordinary  care  without  the  protection  contemplated  by 
the  statute — that  unreasonable  interference  with  operations 
by  providing  such  protection,  is  a  defense  for  failure  to 
do  so. 

The  same  is  true  of  an  expression  found  in  Monaghan  v. 
NoHhwestem  F.  Co.  140  Wis.  457, 122  N.  W.  1066,  imprac- 
ticability of  covering  gearing  without  seriously  impairing  the 
efficiency  and  use  of  the  machine  of  which  such  gearing  forms 
part,  being  spoken  of  as  entering  into  the  subject  of  whether 
there  was  negligent  failure  to  guard  or  fence  within  the  mean- 
ing of  the  statute.  Of  course,  a  machine  must  be  kept  suffi- 
ciently open  so  the  work  can  practicably  be  done  for  which  it 
was  designed.  So  the  statute  provides  for  fencing  as  an  al- 
ternative for  guarding.  It  is  not  reasonably  to  be  appre- 
hended that  an  employee  of  ordinary  intelligence  and  ex- 
perience will  allow  his  person  to  invade  the  necessarily  open 
places  in  a  machine.  Otherwise  operations  by  machinery 
would  be  practicably  impossible.  The  question  under  dis- 
cussion seems  beside  the  case.  If  it  were  material  in  any 
aspect  tiie  ladder  feature  was  not,  except  in  so  far  as  a  ladder 
may  be  considered,  under  the  circumstances,  essential  to  ren- 
dering the  guard  on  the  gear  sufficient  Further,  unless  the 
word  "guarded"  was  intended  to  include  the  statutory  duty 
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to  guard  or  fence — either  or  both  as  the  case  might  require — 
the  question  referred  to  but  one  feature  of  the  statute.  Both 
the  failure  to  guard  and  failure  to  fence  were  charged  in  the 
<5omplaint.     This  seems  to  have  been  overlooked. 

Above  all,  if  the  question  under  discussion  and  answer, 
should  have  the  meaning  given  thereto  below,  then  the  an- 
swer, it  seems,  should  have  been  changed  to  ^TTes.^'  As  we 
see  the  machine  by  means  of  photographs,  it  was  perfectly 
practical  to  have  boxed  the  gear  in  the  manner  such  boxing  is 
ordinarily  accomplished  in  many  similar  situations  within 
<x)mmon  knowledge.  It  is  no  answer  to  that,  in  view  of  the 
record,  to  insist  the  evidence  shows  the  gear  was  boxed  so  far 
as  customary  respecting  such  machines;  first,  because  there 
is  no  evidence  that  it  is  customary  to  locate  such  machines 
for  operation  and  make  no  provision  for  reaching  the  parts 
to  be  oiled  and  examined  from  time  to  time  without  danger  of 
coming  in  contact  with  the  gears,  as  was  the  fact  in  this 
case ;  second,  because  it  seems  obvious  that  such  exposed  gears 
<;an  be  easily  fenced  so  an  employee  can  do  his  work  about 
the  machine  in  the  exercise  of  ordinary  care  without  danger 
of  being  perilous^.y  near  thereto. 

Following  the  last  question  treated  the  jury  found  that 
"sudi  failure  to  guard  and  fence  the  gearing^'  was  not  the 
proximate  cause  of  the  injury  to  apx)ellant.  There,  it  will 
be  seen,  the  term  "guard"  as  well  as  the  term  "fence"  was 
nsed  in  the  conjunctive,  preceded  by  the  word  "such,"  while 
the  antecedent  found  in  the  preceding  question  is  "guard" 
and  the  court  in  the  opinion  on  the  motion  after  verdict  and 
before  judgment  gave  point  to  the  idea  that  only  failure  to 
^'guard"  was  involved. 

It  seems  best  to  speak  of  these  numerous  errors  and  inad- 
vertences as  an  indication  of  the  care  required  to  avoid  such 
results  as  happened  in  this  case.  It  is  not  to  be  wondered  at 
that  the  jury,  after  having  reached  the  question  under  dis- 
cussion, were  perplexed  as  to  their  duty  in  respect  thereto 
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and  returned  into  court  for  some  explanation.  The  practice 
at  this  point  is  not  to  be  commended — calling  the  jury  into 
court  and  allowing  them  to  publicly  declare  the  state  of  their 
deliberations;  interrogating  them  openly  as  to  what  question 
they  are  considering  and  what  questions  have  been  answered 
and  then  changing  instructions  theretofore  given  to  fit  the 
situation. 

The  secrets  of  a  jury  room  should  not  be  disclosed  in  the 
public  way  indicated,  if  at  all,  till  the  final  delivery  into 
court.  Till  the  end  it  is  competent  for  the  jury  to  change 
answers  according  to  their  convictions. 

It  is  further  not  to  be  wondered  at  that  the  meaning  of 
the  verdict  at  last  has  to  be  read  by  the  court  out  of  some 
obscurity  by  construction,  or  that  there  has  been  difference 
of  opinion  up  to  this  time  whether  it  was  read  rightly,  and 
differences  among  the  jurors  leading  them  after  they  were 
discharged  to  interview  the  judge  in  respect  to  what  they 
intended  to  find  and  to  make  conflicting  affidavits  in  respect 
thereto. 

It  is  considered  that  the  question  under  discussion  should 
have  been  answered  in  the  affirmative,  as  a  matter  of  course, 
following  the  answers  finding  all  the  conditions  of  culpable 
negligence.  Looking  at  such  found  conditions,  the  instruc- 
tions, and  the  undisputed  evidence,  there  was  no  room  for 
fair  controversy  but  what  failure  to  comply  with  the  statute 
was  the  proximate  cause  of  the  injury. 

If,  as  the  trial  court  thought,  the  disturbing  ladder  feature, 
given  such  unnecessary  prominence,  was  supposed  by  the 
jury  to  cut  such  figure  that  they  could  not  find  the  failure 
to  guard  and  fence  the  gear  of  itself,  was  the  proximate 
cause  of  the  injury,  and  so  answered  the  question  as  they 
did,  then  such  finding  was,  in  effect,  that  failure  to  guard 
and  fence,  under  the  circumstances,  was  such  proximate 
cause.  That  would  be  sufficient  for  this  case  in  any  aspect. 
So,  as  counsel  for  appellant  viewed  the  question,  the  answer 
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should  have  been  changed  to  one  in  his  favor.  As  the  trial 
court  viewed  the  question,  the  negative  answer  should  have 
been  construed  as  a  finding  in  appellant's  favor.  Lastly, 
eliminating  the  question  entirely  from  the  verdict,  the  parts 
remaining  and  the  evidence  show  that  respoiident's  breach 
of  duty  was  the  proximate  cause  of  the  accident.  So  in 
view  of  the  finding  in  appellant's  favor  on  the  subject  of 
contributory  negligence  it  seems  clear  he  was  entitled  to  re- 
cover. 

It  follows  that  the  judgment  must  be  reversed  as  errone- 
ous, but  not,  necessarily,  that  the  case  must  go  back  for 
judgment  in  favor  of  appellant  for  the  full  amount  claimed. 
This  court  is  not  bound  by  any  arbitrary  rule  in  respect  to 
the  status  of  the  case  upon  reversal.  It  is  free,  under  the 
wise  policy  of  the  Code,  to  send  the  case  back  for  a  new  trial, 
if  justice  requires  it,  otherwise  not.  Justice  is  the  domi- 
nating feature  of  the  Code  and  it  is  the  policy  of  this  court 
to  vitalize  that  feature  upon  every  proper  occasion.  To  that 
end  cases  are  uniformly  so  disposed  of  as  to  terminate  liti- 
gation wherever  that  can  justly  be  done.  The  interests  of 
both  parties,  if  not  their  mutual  desires,  require  it ;  the  in- 
terest of  the  public  demands  it;  the  spirit  of  the  Code  com- 
mands it 

We  are  well  satisfied  that  the  verdict  of  the  jury  was  ex- 
cessive. The  trial  court  would  have  been  justified,  without 
motion,  in  allowing  judgment  in  appellant's  favor  only  upon 
condition  of  his  remitting  a  large  part  of  the  jury  award- 
On  motion  to  that  effect  it  would  have  been  plainly  the 
court's  duly  to  have  required  such  remission.  That  could 
have  been  done  then  and  can  now  be  provided  for,  compelling 
respondent  to  submit  to  a  stated  amount  at  the  option  of  ap- 
pellant, without  prejudicially  interfering  with  the  right  of 
trial  by  jury,  if  such  amount  be  placed  as  low  as  in  any  rea- 
sonable probability  any  future  jury,  rightly  instructed  as  to 
the  law  and  with  proper  conception  of  their  duty,  would  be 
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liable  to  award.  Baxter  v.  C.  &  N.  W.  B.  Co.  104  Wis.  307, 
80  N.  W.  644;  Bweping  v.  G.  <6  N.  W.  B.  Go.  116  Wis.  625, 
93  N,  W.  843. 

The  appellant  was  forty-five  years  of  age.  He  was  with- 
out any  educational  fitness  for  any  vocation  having  never  atr 
tended  school  but  three  weeks.  He  was  a  common  laborer, 
had  never  been  and  had  no  reasonable  prospect  of  ever  being 
anything  else.  His  monthly  earnings,  when  he  worked  all 
the  time,  were  possibly  as  high  as  $65.  He  lost  the  first 
and  second  and  part  of  the  third  finger.  He  lost  in  wages 
up  to  the  time  he  recommenced  work  after  he  was  injured 
$150  to  $160.  After  that  he  lost  about  a  week's  time  upon 
the  occasion  of  having  the  third  finger  amputated.  Respond- 
ent paid  substantially  all  his  medical  and  surgical  expenses. 
His  working  capacity,  as  to  some  kinds  of  labor,  was  some- 
what impaired,  he  suffered  the  usual  amount  of  pain  in  such 
cases,  and  his  hand  will  not  sustain  the  former  amount  of 
use.  However,  his  earning  capacity  was  not  greatly  dimin- 
ished. He  was  taken  back  after  the  injury  at  a  raise  of 
wages,  the  disability  not  interfering  with  that  kind  of  work. 
He  worked  in  his  old  position  quite  a  long  time,  then  left 
of  his  own  accord  and  thereafter  did  substantially  full  work 
cutting  cordwood,  making  ties,  and  performing  other  labor. 
The  hand,  down  to  the  trial,  continued  to  trouble  him  some- 
what 

We  have  endeavored  to  give  a  pretty  full  statement  of  all 
there  is  in  the  case  on  which  to  base  an  assessment  of  dam- 
ages. It  is  easily  seen  that  the  elements  measurable  with  any 
great  degree  of  certainty  are  rather  small.  It  is  useless  to 
try  to  name  an  equivalent  for  parts  of  the  human  body. 
That  subject  runs  so  deeply  into  the  field  of  conjecture  as  to 
render  losses  caused  by  deprivation  of  such  parts  recover- 
able on  the  basis  of  what  one  would  take  as  an  equivalent, 
impracticable.  The  naming  of  a  money  equivalent  for  pain 
and  some  other  matters  proper  to  be  considered  also  go  into 
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the  realms  of  obscurity  that,  in  the  ordinary  affairs  of  life,, 
they  would  be  regarded  too  uncertain  to  be  recovered  for^ 
yet  they  and  any  bodily  disfigurement  are  regarded  as  com- 
pensable in  this  class  of  eases,  the  basis  being  the  reasonable^ 
sound  judgment  of  reasonable  men  applied  to  the  evidence. 

The  expectation  of  appellant's  life  by  the  ordinary  rules 
is  about  twenty-four  years.  His  earning  capacity,  in  the 
whole,  for  that  time,  appreciating  that  such  a  man  rarely 
averages  after  the  age  of  forty-five  to  work  anywhere  near 
full  time  for  the  rest  of  his  life  and  at  full  wages,  would  not 
very  greatly  exceed  the  jury  award.  Forty-five  hundred  dol- 
lars is  equal  to  a  life  annuity,  purchasable  in  any  standard 
insurance  company,  equal  to  more  than  two  thirds  appellant's 
working  capacity  for  the  balance  of  his  days. 

Without  carrying  the  logic  of  the  situation  further  it  must 
be  apparent  that  $4,500  for  appellant  is  beyond  all  reason 
and  that  a  jury  of  sensible  men  properly  instructed  might 
place  the  recovery  as  low  as  half  that  sum.  The  proper 
amount  of  the  recovery  would  probably  be  the  only  vital 
question  on  another  trial.  Doubtless  the  best  interests  of  all 
parties  would  be  best  subserved  by  having  the  controversy 
closed  on  the  basis  indicated,  and  we  will  so  dispose  of  the 
case  as  to  render  that  possible  at  the  option  of  appellant. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  unless  plaintiff  elects  within  thirty 
days  after  filing  the  remittitur  in  the  court  below  to  take 
judgment  for  $2,250  and  costs,  which  he  may  do,  if  he  so- 
elects,  on  motion  therefor  and  on  due  notice  in  the  trial  court. 

SiEBECKEB  and  Babnes,  J  J.,  took  no  part 

Timlin,  J.  (concnrring).  In  this  case  there  was  a  spe- 
cial verdict  as  follows:  (1)  Had  the  defendant,  prior  to 
plaintiff's  said  injury,  provided  a  step-ladder  for  the  oilers 
to  use  in  connection  with  the  pump  in  question  f     Answered,. 
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IN'o.  Questions  (2),  (3),  and  (4)  not  answered.  (5)  Was 
the  gearing  by  which  plaintiff  was  injured  so  located  as  to 
be  dangerous  to  an  oiler  in  the  discharge  of  his  duties  while 
using  ordinary  care?  Answered,  Yes.  (6)  If  you  answer 
question  number  (6)  "Yes/^  did  defendant  fail  to  have  said 
gearing  securely  guarded  or  fenced  at  the  time  of  the  plaint- 
iff's injury?  Answered,  Yes.  (7)  If  you  answer  question 
number  (6)  "Yes,"  then  was  it  practicable  to  have  securely 
guarded  said  gearing  so  as  to  render  it  reasonably  safe  for 
plaintiff  to  perform  his  duties  as  oiler  without  a  ladder? 
Answered,  No.  (8)  If  you  answer  the  sixth  and  seventh 
questions  'Tes,"  then  was  such  failure  to  securely  guard  and 
fence  said  gearing  the  proximate  cause  of  plaintiff's  injury  ? 
Answered,  No.  (9)  Did  any  want  of  ordinary  care  on 
plaintiff's  part  proximately  contribute  to  produce  his  injury  ? 
Answered,  No.  (10)  What  sum  of  money  would  fairly  com- 
pensate the  plaintiff  for  the  damages  caused  to  him  by  his 
said  injury  ?     Answered,  $4,500. 

The  circuit  court,  after  denying  the  plaintiff's  motion  to 
change  the  answers  to  tbe  seventh  and  eighth  questions  from 
^'No"  to  "Yes"  and  for  judgment,  and  the  defendant's  mo- 
tion to  change  the  answers  to  the  first  and  ninth  questions 
from  "No"  to  ^TTes,"  ordered  as  follows: 

"It  is  further  ordered  that  the  motion  of  the  defendant 
for  judgment  upon  the  verdict  be  and  the  same  hereby  is 
granted,  and  it  is  ordered  that  the  clerk  enter  judgment 
herein  upon  the  special  verdict  in  this  action,  dismissing  the 
plaintiff's  complaint  upon  the  merits  and  for  costs  in  favor 
of  defendant  against  the  plaintiff." 

The  plaintiff  appealed  from  a  judgment  entered  pursuant 
to  this  order.  The  decision  of  this  court,  in  which  I  concur, 
is  that  this  judgment  of  the  court  below  be  reversed  and  that 
the  plaintiff  is  entitled  to  judgment  on  the  verdict  above  set 
forth.  The  requirement  that  plaintiff  remit  part  of  the 
damages  found  by  the  jury  in  order  to  entitle  him  to  judg- 
Vol.  145  —  36 
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ment  on  the  verdict  rests  alone  on  the  conception  that  the 
damages  found  are  excessive,  and  has  no  logical  or  l^al  re- 
lation to  the  questions  of  liability  or  those  of  statutory  con- 
struction discussed.  That  part  of  the  majority  decision 
which  undertakes  to  change  the  answer  to  the  seventh  ques- 
tion of  the  special  verdict  because,  as  said,  it  appeared  from 
the  photograph  in  evidence  it  was  practicable  to  have  se- 
curely guarded  the  gearing,  and  that  part  changing  the  an- 
swer to  the  eighth  question  above  set  forth  from  "No"  to 
^Tes"  because  it  appeared  conclusively  from  the  evidence 
that  the  failure  to  securely  guard  the  gearing  waa  the  proxi- 
mate cause  of  plaintiffs  injury,  necessarily  decide  that  the 
practicability  of  securely  guarding  a  gearing  may  be  con- 
clusively inferred  from  inspection  of  such  gearing  or  of  an 
accurate  picture  thereof,  and  that  the  proximate  cause 
(which,  according  to  a  long  line  of  decisions  of  this  court, 
cannot  exist  as  a  proximate  or  legal  cause  unless  the  party 
responsible  for  such  cause  in  the  exercise  of  ordinary  care 
ought  to  have  anticipated  therefrom  some  injury  to  another) 
may  be  inferred  from  the  facts  that  the  gearing  was  so  situ- 
ated as  to  be  dangerous  to  employees  in  the  discharge  of  their 
duties  and  was  not  securely  guarded.  With  these  two 
changes  the  verdict  of  the  jury  as  above  set  forth  may  be  re- 
stated as  it  is  corrected  and  established  by  this  court : 

The  defendant  failed  to  provide  a  step-ladder  for  the  oil- 
ers to  use.  The  gearing  by  which  plaintiff  was  injured  was 
so  located  as  to  be  dangerous  to  an  oiler  in  the  discharge  of 
his  duties  while  using  ordinary  care.  The  defendant  failed 
to  have  the  said  gearing  securely  guarded  or  fenced.  It  was 
practicable  to  have  securely  guarded  the  gearing  so  as  to  ren- 
der it  reasonably  safe  for  plaintiff  to  perform  his  duties. 
The  failure  to  securely  guard  the  gearing  was  the  proximate 
cause  of  plaintiff's  injury.  There  was  no  contributory  neg- 
ligence. 

The  verdict  having  been  allowed  to  stand  establishing  the 
foregoing  facts,  the  introduction  of  detailed  evidential  facts 
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only  produces  confusion.  On  these  facts  only,  judgment  is 
given  for  the  plaintiff.  The  failure  to  provide  a  step-ladder 
may  be  eliminated  as  irrelevant.  There  is  no  finding  that 
the  defendant  was  negligent.  The  sole  basis  of  the  judg- 
ment for  plaintiff  is  that  the  gearing  was  so  situated  as  to 
bring  it  within  the  terms  of  the  statute  (sec.  1636;^  Stats. 
1898) ;  that  although  it  was  practicable  to  do  so  the  defend- 
ant failed  to  securely  guard  it ;  that  the  plaintiff  was  injured 
in  consequence  of  such  failure  to  securely  guard  such  gear- 
ing so  situated.  I  agree  that  this  is  the  law.  It  is  in  har- 
mony with  Klatt  V.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N.  W. 
563;  Smith  v.  MUwavkee  B.  &  T.  Exch.  91  Wis.  360,  64  N. 
W.  1041,  30  L.  R.  A.  504,  51  Am.  St.  Rep.  912 ;  Sharon 
V.  Wirmebago  F.  Mfg.  Co.  141  Wis.  185,  124  N.  W.  299 ; 
Stafford  v.  Chippewa  Valley  E.  B.  Co.  110  Wis.  331,  85  N. 
W.  1036;  Tan  de  BogaH  v.  Marinette  &  M.  P.  Co.  132  Wis. 
367, 112  N.  W.  443 ;  Walker  v.  Simmons  Mfg.  Co.  131  Wis. 
542,  111  K  W.  694;  Anderson  v.  Horlich's  M.  M.  Co.  137 
Wis.  569,  119  N.  W.  342;  BeffJce  v.  Patten  P.  Co.  136  Wis. 
535, 117  N.  W.  1004;  Hoffman  v.  Rib  Lake  L.  Co.  136  Wis. 
388,  117  N.  W.  789.  There  appears  to  exist  in  this  court, 
observable  in  the  majority  opinion  in  this  case  as  well  as  in 
many  other  opinions,  a  belief  that  the  majority  of  the  court 
by  force  of  numbers  and  by  mere  proclamation  can  alter  the 
raiio  decidendi  of  a  decision  by  declaring  that  it  means  some- 
thing which  aside  from  the  proclamation  it  would  not  mean. 
I  do  not  so  understand  the  common  law. 

It  is  quite  unnecessary  to  reiterate  a  dissent.  I  should 
not  do  so  here  but  for  the  fact  that  the  majority  opinion  goes 
out  of  its  way  to  bring  in  West  v.  Bayfield  M,  Co.  144  Wis. 
106,  128  N.  W.  992,  as  a  sort  of  harbinger  of  this  case,  and 
laboriously  and  lamely  attempts  to  vindicate  that  decision  as 
controlling  this  case  notwithstanding  my  dissent  in  the  West 
Case  and  my  concurrence  in  this  case.  The  real  point  de- 
cided in  the  West  Case  was  that  the  jury  was  misinstnicted 
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because  the  trial  judge  said:  "By  securely  guarding  it  is 
meant  that  the  defendant  should  guard  the  gearing  safely 
that  the  persons  who  work  about  the  gearing  should  be  secure 
against  danger  or  violence  while  performing  their  work." 
I  thought  then  and  still  think  that  these  words,  while  inac- 
curate and  imperfect  as  a  definition,  were  substantial  lan- 
guage equivalents  for  what  Justice  Mabshax-l.,  speaking  for 
the  court,  said  in  Anderson  v.  Horlick's  M.  JUL  Co.  137  Wis. 
669,  119  N.  W.  342,  and  were  substantially  in  accord  with 
other  cases  mentioned.  For  the  use  of  these  words  alone 
was  the  judgment  in  the  West  Case  reversed,  and  it  might  be 
profitable  to  compare  the  instruction  condemned  in  the  West 
Case  as  erroneous  or  misleading  with  that  mildly  criticised 
but  not  considered  so  erroneous  as  to  prevent  a  judgment  by 
this  court  for  the  plaintiff  in  the  instant  case.  The  charge 
here  was :  "A  gearing  is  securely  guarded  or  fenced  when  it 
is  so  guarded  or  fenced  that  it  would  not  be  dangerous  to  any 
employee  required  to  work  in  its  vicinity  if  such  employee 
uses  ordinary  care  for  his  own  safety."  The  difference 
appears  to  be  between  the  words  "should  be  secure  against 
danger  or  violence  while  performing  their  work,"  and  "would 
not  be  dangerous  to  any  employee  required  to  work  in  its 
vicinity."  But  in  writing  the  majority  opinion  in  the  West 
Case  the  court  went  beyond  what  was  necessary  to  the  de- 
cision and  resurrected  the  old  case  of  Ouinard  v.  Knapp- 
Stoul  &  Co.  Co.  95  Wis.  482,  70  K  W.  671,  disregarding,  and 
as  I  think  overruling,  a  number  of  later  decisions,  and  pro- 
claimed law  which  I  considered  for  reasons  there  stated  erro- 
neous and  even  absurd.  If,  as  stated  in  the  Wesl  Case,  the 
employer  is  not  bound  to  conform  to  the  statute,  sec  1636;, 
but  only  to  exercise  ordinary  care  so  to  do,  and  especially  if  it 
be  considered  that  this  exercise  of  ordinary  care  may  be  es- 
tablished by  proof  of  what  other  employers  do  in  respect  to 
covering  gearings,  then  the  verdict  in  this  case  would  not 
warrant  a  judgment  for  plaintiff  because  it  contains  no  find- 
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ing  that  the  employer  was  negligent  or  failed  to  exercise  or- 
dinary care.  Where  there  is  no  finding  of  ni^gligence  therein 
the  verdict  is  defective  unless  the  court  can  say  as  matter  of 
law  that  negligence  has  been  shown.  Orttel  v.  C,  M,  &  8t, 
P.  B.  Co.  89  Wis.  127,  61  N.  W.  289,  cited  with  approval  in 
Morrison  v.  Madison,  96  Wis.  452,  71  N.  W.  882 ;  Beaton 
V.  MilwavJcee,  97  Wis.  416,  73  N.  W.  63;  La  Fave  v.  Sw 
penor,  104  Wis.  454,  80  N.  W.  742 ;  Hildman  v.  Phillips, 
106  Wis.  611,  82  N.  W.  566 ;  Strasser  v.  Goldberg,  120  Wis. 
621,  98  IT.  W.  654.  In  the  instant  case  the  judgment  was 
for  the  defendant.  In  the  absence  of  finding  of  negligence 
by  the  jury  the  effect  of  this  judgment  was  to  determine  that 
there  was  no  negligence.  Lelnnan  v.  C,  St,  P.>  Jf.  &  0.  R. 
Co.  140  Wis.  497,  122  K  W.  1059,  citing  sec.  2858m,  Stats. 
(Laws  of  1907,  ch.  346) ;  Bates  v.  C,  M.  &  St.  P.  B.  Co. 
140  Wis.  236,  122  K  W.  745;  Braiz  v.  Stark,  138  Wis. 
599,  120  N.  W.  396.  There  are  other  and  later  cases  to  this 
effect  Notwithstanding  this  condition  of  the  record  and 
on  this  verdict  failing  to  find  negligence,  the  judgment  in  the 
instant  case  is  reversed  and  judgment  ordered  for  the  plaint- 
iff. To  my  mind  this  is  because,  notwithstanding  protesta- 
tions to  the  contrary,  the  court  has  here  again  decided  that 
the  infraction  of  the  statute,  sec-  1636;,  found  by  the  verdict 
constitutes  negligence  per  se.  So  the  real  decision  in  thLs 
case  in  which  I  concur  is  contrary  to  the  case  of  West  v.  Bay- 
field M.  Co.,  supra.  There  is  no  finding  in  this  case  that 
can  be  said  to  cover  the  question  of  defendant's  negligence  or 
of  the  item  of  anticipation  in  the  question  of  proximate 
cause,  and  yet  judgment  is  ordered  for  the  plaintiff.  There 
is  nothing  either  in  the  verdict  or  in  the  evidence  from  which 
the  inference  of  negligence  can  be  drawn,  except  that  the^ 
gearing  was  so  situated  as  to  be  dangerous  to  employees  in 
the  discharge  of  their  duty  and  that  it  was  not  securely 
guarded.  I  am  quite  aware  that  if  one  roil  up  the  legal  wa- 
ters sufficiently  he  may  draw  therefrom  whatever  fish  he 
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pleases^  provided  always  he  has  the  sole  right  to  name  the 
fish;  and  so  I  can  understand  that  the  majority  hy  mere 
force  of  numbers  and  dogmatic  assertion  may  declare  this 
conclusion  that  the  defendant  was  negligent  a  conclusion  of 
fact  But  that  does  not  make  it  so.  This  is  merely  calling 
it  by  a  selected  name  without  reference  to  its  real  nature  for 
the  purpose  of  justifying  the  arbitrary  conclusion  that  the 
result  will  be  rebuttable  by  proof  that  this  employer  did  as 
other  employers  do.  In  the  Klatt  Case  this  court  declared 
that  the  failure  to  perform  the  statutory  duty  was  negligence 
per  86.  Here^  that  the  same  failure  is  negligence  in  f acl^ 
which  if  not  rebutted  entitles  the  plaintiff  to  a  judgment. 
It  may  be  said  there  is  not  much  difference.  The  regrettable 
thing  is  the  confusion  thus  brought  into  the  law.  In  the 
West  Case  it  was  declared  {ohiter)  that  it  was  sufficient  to 
defeat  or  rebut  this  liability  to  show  that  other  employers  did 
not  cover  like  gearings.  This  I  think  I  have  shown  to  be 
erroneous,  if  for  no  other  reason  than  that  it  permits  the  class 
regulated  by  the  statute,  by  acting  together,  to  nullify  the 
statute.  This  is  attempted  to  be  promulgated  (obiter)  in 
the  instant  case.  But  in  the  instant  case  this  has  also  been 
coupled  with  the  inconsistent  declarations,  (a),  (b),  (c),  and 
(d),  infraj  which  show  that  other  more  logical  grounds  ordi- 
narily used  to  rebut  negligence  are  not  available  against  this 
so-called  n^ligence  in  fact.  I  do  not  consider  the  fact  that 
sec  1636;;,  Stats.  (Laws  of  1905,  ch.  303),  speaks  of  negli- 
gent omission  to  guard  or  fence  at  all  significant  or  material. 
The  presumption  is  that  the  lawmakers  meant  negligence  per 
se,  gathering  their  wisdom  from  the  Klatt  Case  and  subse- 
quent confirmatory  decisions.  This  reference  to  sec.  1636;/ 
^  seems  to  me  like  grasping  at  straws.  I  cannot  reconcile  the 
statement  that  the  fact  of  a  gearing  so  located  as  to  be  dan- 
gerous to  employees  in  the  discharge  of  their  duty,  together 
with  the  fact  that  this  gearing  remained  uncovered,  estab- 
lished negligence  of  the  employer  as  a  conclusion  of  fact, 
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witli  the  disposition  made  of  this  case  or  with  the  following 
quotations  from  the  majority  opinion: 

(a)  ''The  conditions  of  the  statute  being  satisfied  and 
there  being  no  contributory  negligence  on  the  part  of  appel- 
lant, as  the  jury  found,  liability  followed  absolutely,  as  it 
seems.  The  statute  as  construed  leaves  no  fair  room  to 
doubt  but  that  such  circumstances  as  were  found  make  a 
clear  remediable  wrong.  To  inject  any  other  independent 
circumstance  into  such  a  case  might  well  create  confusion 
under  any  circumstances." 

(b)  "The  intent  of  the  statute  is  that  if  an  employer  main- 
tains a  situation  within  it,  which  as  an  ordinarily  prudent 
man  he  ought  reasonably  to  apprehend  may  cause  a  personal 
injury  to  any  of  his  employees  in  the  discharge  of  his  duty, 
he  must  hold  himself  responsible  for  the  consequences  proxi- 
mately produced  thereby  to  any  such  employee  without  his 
contributory  negligence.  In  that  situation  the  rule  of  the 
statute  is  inexorable.  The  charity  of  the  law  as  to  the  em- 
ployer has  been  exhausted.  There  are  only  left  its  penalties, 
from  which  there  is  no  escape  under  the  law  as  it  stands.  It 
is  no  defense  or  excuse  as  regards  civil  remedies  that  it  is  not 
practicable  to  guard  against  the  danger,  or  to  eflSciently  do  so 
without  some  particular  instrumentality,  as  in  this  case  a 
ladder.  If  such  particular  instrumentality  is  essential  to 
an  effective  guarding  or  fencing,  then  failure  to  supply  it  as 
here,  is  involved  in  and  part  of  the  failure  to  securely  guard 
or  fence." 

(c)  "We  fully  agree  with  counsel  for  appellant  that  the 
statute  prohibits  a  person  from  using  machinery  under  such 
conditions  that,  from  the  standpoint  of  ordinary  care,  the 
situation  will  imperil  the  personal  safety  of  his  employees  in 
the  discharge  of  their  duties  in  the  exercise  of  ordinary  care. 
It  is  no  answer  to  a  case  satisfying  the  statutory  conditions 
that  it  was  impracticable  to  comply  with  the  statute.  The 
police  power,  as  the  statute  has  been  construed,  was  not  ex- 
ceeded in  passing  it.  Therefore^  the  duty  to  comply  there- 
with is  absolute." 

(d)  "There  was  no  thought,  however,  of  holding,  as  to  a 
case  within  the  statute — one  where  a  reasonably  prudent 
man  would  or  might  reasonably  apprehend  injury  to  his  em- 
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ployees  or  some  one  of  them  in  the  discharge  of  duty  in  the 
exercise  of  ordinary  care  without  the  protection  contemplated 
by  the  statute — ^that  unreasonable  interference  with  opera- 
tions by  providing  such  protection,  is  a  defense  for  failure  to 
do  so." 

Each  and  every  of  the  foregoing  (a),  (b),  (o),  and  (d) 
is  to  my  mind  inconsistent  with  the  broad  statements  con- 
tained in  the  majority  opinion  in  the  West  Case  and  incon- 
sistent with  the  quotation  from  that  opinion  approved  in  the 
majority  opinion  in  the  instant  case.  I  am  unable  to  detect 
any  substantial  difference  between  a  duty  to  exercise  ordi- 
nary care  and  "an  absolute  duty  to  exercise  ordinary  care." 
There  is  no  doubt  an  important  distinction  between  a  rule 
which  requires  one  to  do  or  omit  to  do  a  designated  act  and 
a  rule  which  merely  requires  one  to  exercise  ordinary  care. 
The  common  law  presented  instances  of  each  rule.  As  the 
case  of  cattle  straying  from  the  premises  of  the  owner  and 
cattle  escaping  from  custody  while  being  lawfully  driven  on 
the  highway.  Metropolitan  C.  Ins.  Co.  v.  Clark,  ante, 
p.  181,  129  N.  W.  1065.  An  innkeeper,  like  a  carrier,  was 
liable  for  all  goods  of  his  guest  lost  in  the  inn  unless  the  loss 
happened  by  act  of  Grod  or  by  that  of  a  public  enemy  or  by 
negligence  of  the  owner  of  the  goods.  22  Cyc  1081  and 
<»ses.  But  in  respect  to  the  guest  himself  the  duty  of  the 
innkeeper  was  only  to  exercise  ordinary  care  for  his  safety. 
Id.  1080.  Obligations  or  duties  to  another  may  be  imposed 
by  contract,  by  common-law  rule,  or  by  statute.  Contract 
obligations  or  duties  requiring  specific  things  to  be  done  or 
omitted  can  never  be  discharged  by  merely  showing  that  the 
defendant  exercised  ordinary  care  but  nevertheless  failed. 
9  Cyc.  625  et  seq.  The  same  is  true  as  regards  common-law 
duties  or  obligations  which  require  some  specific  thing  to  be 
done  or  omitted.  And  the  same  rule  applies  to  statutory  du- 
ties or  obligations.  Monteith  v.  Kokomo  W.  E.  Co.  159  Ind. 
149,  64  N.  E.  610,  58  L.  R  A.  944;  Deserant  v.  CeriUos  C. 
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JS.  Co.  178  U.  S.  409,  20  Sup.  Ct.  967 ;  Eayes  v.  Mich.  Gent. 
B.  Co.  Ill  U.  S.  228,  4  Sup.  Ct  369,  and  cases  in  Eose's 
Notes  to  this  case,  vol.  10,  p.  799,  and  vol.  2,  Supp.  p.  637 ; 
Bmith  V.  Milwaukee  B.  £  T.  Exch.  91  Wis.  360,  64  N.  W. 
1041 ;  Sharon  v.  Winnebago  F.  Mfg.  Co.  141  Wis.  185,  124 
N.  W.  299,  and  other  Wisconsin  cases  supra;  Klatt  v.  N.  C. 
Foster  L.  Co.  97  Wis.  641,  73  N.  W.  563.  The  common  ex- 
pression is,  in  an  action  charging  negligence,  that  the  fail- 
ure to  perform  a  statutory  duty  owing  to  another,  in  conse- 
quence of  which  failure  the  latter  is  injured,  is  negligence 
per  se.  But  these  words  are  merely  expressive  of  a  broader 
and  more  general  rule  of  law  that  where  an  obligation  or 
duty  is  due  from  A  to  B  and  the  latter  is  injured  in  conse- 
quence of  a  breach  of  that  duty  and  without  his  fault,  a  cause 
of  action  results.  In  StorJc  v.  Charles  Stolper  C.  Co.  127 
Wis.  318,  106  N.  W.  841,  the  rule  is  stated  as  follows: 

"It  should  be  remembered  that  the  injury  resulted  directly 
from  contact  with  an  uncovered  gearing,  the  presence  of 
which  was  not  only  unlawful  under  sec  1636;,  Stats.  (1898), 
and  therefore  negligent,  but  might  also  have  been  considered 
negligence  on  the  part  of  the  defendant  independently  of 
such  statute.'* 

"N^ligence  may  consist  in  a  failure  to  conform  to  a  spe- 
cific rule  of  law  or  in  a  failure  to  act  as  a  man  of  ordinary 
prudence  would  act  under  the  same  circumstances.  When 
the  act  or  omission  violates  a  specific  rule  of  law,  it  is  negli- 
gence as  matter  of  law."  2  Cooley,  Torts  (3d  ed.)  1433. 
Neglect  of  statutory  duties.     Id.  1404,  1408. 

From  these  authorities  I  think  it  is  apparent  that  where 
the  duty  is  specific,  as  in  the  statute  in  question,  and  one  to 
whom  the  duty  is  due  is  injured  by  a  breach  thereof  without 
fault  on  his  part,  a  right  of  recovery  is  shown.  The  statute 
in  question  is  neither  doubtful  nor  obscure,  except  as  it  has 
been  made  so  by  decisions  of  this  court,  where,  according  to 
the  opinion  of  the  majority,  "almost  every  available  phase  of 
the  subject  has  been  judicially  treated  and  some  of  them 
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over  and  over  again^  yet  the  record  here  shows  that  there  has 
been  some  misunderstanding."  To  my  mind  it  is  not  at  all 
wonderful  considering  the  decisions  above  cited,  and  the  pres- 
ent majority  opinion  will  no  doubt  add  to  this  misunder- 
standing. This  is  not  an  unfamiliar  complaint  in  this  court 
Patnode  v.  Wedenhaver,  114  Wis.  460,  90  N.  W.  467.  The 
remedy  we  should  apply  to  ourselves.  The  statute  in  ques- 
tion shows  that  it  was  passed  for  the  protection  of  employees 
engaged  in  working  about  or  in  proximity  to  beltings  shaft- 
ing, gearing,  hoists,  fly-wheels,  elevators,  or  drums.  When- 
ever these  are  so  located  as  to  be  dangerous  to  employees  in 
the  discharge  of  their  duty  they  shall  be  securely  guarded  or 
fenced.  This  imposes  an  absolute  duty  but  not  an  absolute 
liability  on  the  employer.  The  liability  is  not  absolute  or  in 
the  nature  of  insurance,  for  in  order  to  recover  the  plaintiff 
must  show  that  he  is  within  the  class  intended  to  be  protected, 
that  the  gearing,  etc.,  was  so  located  as  to  be  dangerous  to 
him  in  the  discharge  of  his  duty,  and  that  the  failure  to  se- 
curely guard  or  fence  was  tihe  legal  or  proximate  cause  of  the 
injury;  and  even  after  all  this  is  established  the  employer 
may  still  escape  liability  by  showing  that  want  of  ordinary 
care  on  the  part  of  the  employee  also  contributed  proximately 
to  cause  his  injuries.  In  other  words,  if  both  are  at  fault 
the  whole  loss  falls  on  the  employee.  The  question  whether 
or  not  the  gearing  was  so  located  as  to  be  dangerous  is  a 
question  of  fact  which  permits  a  wide  scope  of  inquiry,  and 
so  also  is  the  question  whether  or  not  the  failure  to  securely 
guard  was  the  proximate  cause  of  the  injuries.  Under  the 
rule  of  law  apparently  settled  in  this  state,  that  it  is  an  es- 
sential element  of  proximate  cause  that  the  party  sought  to 
be  charged  ought  in  the  exercise  of  ordinary  care  to  have  an- 
ticipated injury  arising  from  such  cause,  this  latter  inquiry 
could  be  made  in  the  investigation  of  proximate  cause  in  a 
case  properly  raising  a  doubt  on  this  point.  But  that  ques- 
tion is  not  here  and  was  not  in  the  West  Case.     I  prefer  to 
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pass  on  this  when  it  is  properly  presented  for  decision. 
When  I  proceed  to  examine  the  claim  apparently  put  for- 
ward in  the  majority  opinion,  that  prior  to  the  decision  in 
the  West  Case  the  statute  had  received  a  similar  construction, 
I  am  at  a  loss  to  understand  that  opinion.  The  case  of  Klatt 
V.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  K  W.  663,  is  intro- 
duced with  the  statement:  "It  seems  the  court  at  first  was 
inclined  to  hold  that  a  violation  of  the  statute  establishes  neg- 
ligence creating  liability  defendable  against  only  by  contrib- 
utory negligence  in  the  ordinary  sense."  So  it  only  "seems" 
and  that  only  "at  first,"  and  then  the  court  did  not  hold  but 
was  only  "inclined  to  hold."  "Seems,  madam,"  says  Ham- 
let to  his  mother,  "Nay,  it  is."  This  was  not  "at  first,"  for 
Klatt  V.  N.  C.  Foster  L.  Co.  is  reported  in  97  Wis.  641, 
while  Chdnard  v.  Knapp-Stout  &  Co.  Co,,  which  in  disregard 
of  later  cases  became  the  guide  in  West  v.  Bayfield  M.  Co., 
is  reported  in  95  Wis.  482.  Surely  this  court  was  some- 
thing more  than  merely  "inclined  to  hold"  that  a  violation  of 
the  statute  establishes  negligence  when  it  used  and  approved 
the  following  language: 

"Absence  of  the  guard  was  negligence  per  se.  A  failure 
to  perform  the  duty  so  imposed  constituted  actionable  neg- 
ligence at  the  suit  of  the  person  of  that  class  injured  by  the 
failure  of  duty  without  contributory  negligence  on  his  part" 

But  it  is  said :  "It  may  be  that  all  who  concurred  in  Klatt 
V.  N.  C.  Foster  L.  Co.,  supra,  did  not  intend  to  hold  that 
mere  failure  to  comply  with  the  statute  was  sufficient  to  cre- 
ate an  inference  of  culpable  negligence  as  matter  of  law." 
We  have  no  way  of  judging  what  they  intended  to  hold  ex- 
cept from  the  language  used  and  approved  as  applied  to  the 
questions  before  the  court,  and  there  is  nothing  in  that  lan- 
guage to  throw  doiibt  upon  their  intention.  Following  the 
statement  that  it  may  be  that  all  who  concurred  in  Klatt  v. 
N.  C.  Foster  L.  Co.  did  not  intend,  etc.,  there  is  a  reference 
to  and  some  discussion  of  Bums  i7.  C,  M.  &  St.  P.  R.  Co. 
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104  Wis.  646,  80  N.  W.  927,  which  I  do  not  understand. 
That  was  a  horse  case  as  it  now  appears  in  print  and  not  a 
master  and  seryant  case.  HelmJce  v.  ThUmany,  107  Wis. 
216,  83  N.  W.  360;  Thompson  v.  Edward  P.  AUis  Co.  89 
Wis.  523,  62  N.  W.  627 ;  Kreider  v.  Wis.  River  P.  &  P.  Co. 
110  Wis.  645,  86  N.  W.  662 ;  Upthegrove  v.  Jones  <&  Adam 
<J.  Co.  118  Wis.  673,  96  N.  W.  385 ;  and  Walker  v.  Simmons 
Mfg.  Co.  131  Wis.  542,  111  N.  W.  694,  are  then  discussed^ 
But  these  cases  are  relevant  only  as  to  whether  the  defense  of 
assumption  of  risk  or  that  of  contributory  negligence  is  avail- 
able and  seem  utterly  foreign  to  the  questions  here  under  con- 
sideration. The  majority  opinion  then  abruptly  takes  the 
final  plunge  and  sets  up  the  standard  of  Ouinard  v.  Knapp- 
Stout  £  Co.  Co.  95  Wis.  482,  70  N.  W.  671,  against  Klatt  v. 
N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N.  W.  563,  not  to  men- 
tion the  later  cases  affirmatory  of  Klatt  v.  N.  C.  Foster  L. 
Co.  which  I  have  cited  above,  and  makes  the  earlier  case  in 
effect  overrule  the  later  case,  always  of  course  with  the  aid 
of  West  V.  Bayfield  M.  Co.,  supra.  If  anything  were  neces- 
sary to  demonstrate  that  the  West  Case  was  a  reactionary  de- 
cision, disregarding  the  later  decisions  of  this  court  and  go- 
ing back  to  the  old  and  discredited  doctrine  of  the  Ouinard 
Case,  this  majority  opinion  in  the  instant  case  does  so.  Here 
again  I  am  unable  to  understand  how  judges  who  consider  the 
old  law  archaic  and  are  filled  with  human  sympathy  for  the 
victims  of  industrial  accidents  and  welcome  legislative  re- 
lief (Driscott  V.  AllisOlialmers  Co.  144  Wis.  451,  467,  129 
N.  W.  401,  408,  separate  opinion  of  Winslow,  C.  J.,  and 
Barnes,  J. ;  and  Houg  v.  Oirard  L.  Co.  144  Wis.  337,  362, 
129  N.  W.  633,  639,  separate  opinion  by  Maeshall,  J.) 
could  take  this  extraordinary  and  reactionary  course  of  disre- 
garding late  numerous  and  established  decisions  in  line  with 
the  law  elsewhere  and  with  the  common  law  and  resurrect 
an  old  case  which  had  been  in  effect  discredited  in  this  state 
imd  by  the  consensus  of  authority  elsewhere  and  endeavor  to 


14]  JANUAEY  TERM,  1911,  573 

Wilson  V.  Solberg,  145  Wis.  673. 

resuscitate  it  so  as  to  control  the  construction  of  this  statute 
in  a  way  to  nullify  the  statute  at  the  option  of  employers. 
Beyond  doubt  this  is  honest  but  nevertheless  deplorable  in- 
consistency. I  cannot  let  this  pass  without  protest,  however 
unavailing  that  protest  may  be,  and  I  feel  convinced  that  time 
will  justify  this  separate  opinion. 

Mr.  Justice  Kebwin,  I  am  authorized  to  aay,  concurs  in 
this  opinion. 


Wilson,  Appellant,  vs.  Solbebg,  Bespondent. 

FeJ>ruary  24— March  U,  1911. 

Bales:  Breach  of  warranty:  Rescission:  Reasonable  time:  Evidence, 

1.  Shoes  sold  to  a  retailer  with  warranty  as  to  material  and  quality 

were  placed  by  him  In  his  store  and  some  sales  made  therefrom. 
After  about  five  weeks  he  discovered  that  they  were  not  as  war- 
ranted, and  shipped  back  those  remaining,  tendering  the  money 
received  for  those  sold.  The  vendor  refused  to  receive  the 
shoes  or  the  money.  The  jury  found  that  the  defects  were  not 
obvious  or  observable  to  an  experienced  shoe  dealer  using  ordi- 
nary care,  and  that  the  shoes  were  shipped  back  and  the  vendor 
notified  of  the  breach  of  warranty  within  a  reasonable  time. 
Heldt  that  there  was  a  rescission  and  that  the  vendee  was  not 
liable  for  the  purchase  price. 

2.  In  an  action  for  the  purchase  price  of  goods,  where  defendant 

claimed  that  the  sale  had  been  rescinded  for  breach  of  war- 
ranty, a  restriction  as  to  the  time  In  which  claims  must  be 
made,  printed  upon  the  bill  sent  with  the  goods,  bearing  a  date 
later  than  the  contract  of  sale,  and  not  shown  to  have  been  any 
part  thereof,  was  not  binding  upon  defendant  or  admissible  In 
evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  A.  H.  Eeid,  Circuit  Judge.     Affirmed, 

This  action  was  brought  to  recover  the  purchase  price  of 
shoes  sold  and  delivered  to  defendant.  The  defense  is  breach 
of  warranty  as  to  quality  and  rescission  of  the  contract  of  sale 
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on  discovery  of  defects.     The  jury  returned  the  following 
verdict : 

"(1)  Did  the  plaintiff  in  making  the  agreement  for  sale 
of  the  shoes  here  in  question  to  the  defendant  in  October, 
1907,  agree  that  the  shoes  then  agreed  to  be  sold  should  be 
made  of  solid  leather?     A.  Yes. 

"(2)  Did  the  plaintiff  in  October,  1907,  as  a  part  of  the 
agreement  with  tiie  defendant  for  the  sale  of  the  shoes  here 
in  question,  warrant  that  the  shoes  which  would  be  delivered 
pursuant  to  said  agreement  would  be  of  as  good  quality  as 
any  of  like  pattern  then  being  sold  to  the  retail  shoe  dealers 
in  the  market  at  the  same  prices  ?     A,  Yes. 

"(3)  If  you  answer  question  number  2  ^Yes,'  then  did  the 
shoes  delivered  to  the  defendant  pursuant  to  said  agreement 
conform  to  said  warranty?    A  No. 

"(4)  If  you  answer  question  number  8  *No,'  then  were  the 
particulars  in  which  said  shoes  did  not  comply  with  said  wai^ 
ranty  observable  to  an  experienced  shoe  dealer  of  ordinary 
intelligence,  using  ordinary  care  and  attention  to  his  busi- 
ness?   A.  No. 

"(5)  Was  the  fact  that  the  shoes  delivered  to  the  defend- 
ant in  March,  1908,  were  not  of  solid  leather  observable  to  an 
experienced  shoe  dealer  of  ordinary  intelligence  exercising 
ordinary  care  and  attention  to  his  business  ?     A*  No. 

"(6)  Did  the  defendant  ship  back  the  shoes  in  question  and 
notify  the  vendor  that  they  were  not  in  accordance  with  the 
agreement  of  purchase,  within  a  reasonable  time  after  having 
received  the  shoes !     A,  YesJ^ 

Plaintiff  moved  for  directed  verdict  and  to  change  the  an- 
swers to  questions  in  the  special  verdict,  which  motions  were 
denied  and  judgment  rendered  for  defendant  on  the  verdict, 
from  which  this  appeal  was  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
T.  L.  Davison,  attorney,  and  M.  C.  Porter,  of  counsel. 

For  the  respondent  there  was  a  brief  by  John  Van  Heche, 
attorney,  and  Wm.  E.  Fisher,  of  coimsel,  and  oral  argument 
bv  Mr.  Van  Hecke. 
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Kebwiit,  J.  The  Chambersburg  Shoe  Manufacturing 
Company  sold  the  bill  of  goods  in  question  to  defendant  and 
before  the  commencement  of  this  action  assigned  its  claim  to 
the  plaintiff,  and  the  action  was  brought  by  plaintiff  as  as- 
signee of  said  Chambersburg  Shoe  Manufacturing  Company. 
The  order  for  the  sale  of  the  shoes  was  procured  from  the 
defendant  by  the  traveling  salesman  for  said  Chambersburg 
Shoe  Manufacturing  Company  and  was  solicited  in  the  gen- 
eiral  course  of  business.     The  order  was  taken  October  11, 

1907,  delivery  to  be  made  on  or  about  March  1,  1908,  and 
the  goods  were  in  fact  delivered  about  the  10th  of  March, 

1908.  The  defendant  after  receipt  of  the  goods  placed  them 
in  his  store  for  sale  with  his  regular  stock  and  held  them 
until  April  17,  1908,  during  which  time  he  sold  a  few  pairs 
of  the  shoes  for  which  he  received  $20.55,  and  about  April 
17,  1908,  at  which  time  he  claims  to  have  discovered  that  the 
shoes  were  not  in  accordance  with  the  warranty,  attempted  to 
rescind  the  contract  and  return  the  shoes  and  money  received 
for  those  sold.  The  Chambersburg  Shoe  Manufacturing 
Company  refused  to  receive  the  shoes  or  the  money.  It  will 
be  seen  from  an  examination  of  the  special  verdict  set  out  in 
the  statement  of  facts  that  the  jury  found  all  questions  in 
favor  of  the  defendant,  and  we  think  the  findings  have  sup- 
port in  the  evidence,  therefore  cannot  be  disturbed  notwith- 
standing the  appellant's  claim  that  the  verdict  is  unsupported 
by  the  evidence  and  that  therefore  the  court  erred  in  refusing 
to  direct  a  verdict  for  appellant  and  to  change  the  answers 
to  questions  in  the  special  verdict.  It  is  contended  by  coun- 
sel for  appellant  under  this  head  that  when  goods  are  de- 
livered on  an  executory  contract  with  opportunity  for  ex- 
amination and  knowledge  of  defects  which  are  open  and 
obvious  upon  mere  inspection,  and  the  purchaser  takes  them 
into  his  possession  and  appropriates  them  to  his  own  use  with- 
out notifying  the  vendor  at  the  time  of  receiving  them  or 
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within  a  reasonable  time  thereafter  that  they  are  not  accepted^ 
as  not  fulfilling  the  contract,  he  cannot  rescind.  This  rule 
may  be  admitted,  but  we  think  the  evidence  does  not  bring 
the  appellant  within  the  rule.  There  is  ample  evidence  in 
the  case  before  us  to  warrant  the  jury  in  finding  that  the  de- 
fects were  not  obvious  and  could  not  be  discovered  by  mere 
inspection.  The  evidence  is  also  ample  to  support  tiie  vei^ 
diet  that  the  shoes  delivered  did  not  conform  to  the  warranty 
and  that  the  defendant  did  return  them  and  notify  the  ven- 
dor within  a  reasonable  time  after  having  received  them  that 
they  were  not  in  accordance  with  the  warranty. 

Error  is  also  assigned  in  the  exclusion  of  evidence.  The 
appellant  offered  in  evidence  a  certain  exhibit  which  was 
claimed  to  be  a  duplicate  of  the  bill  of  goods  sold  to  tiie  de- 
fendant and  which  had  printed  on  it  certain  restrictions, 
namely,  "No  claims  allowed  unless  made  v^ithin  five  days 
from  receipt  of  goods."  This  exhibit  was  dated  February  29, 
1908,  and  it  was  not  shown  that  the  printed  matter  above 
quoted  was  any  part  of  the  contract  of  sale.  The  court  ex- 
cluded the  portion  above  quoted,  and  we  think  properly,  for 
the  reason  that  the  restriction  printed  upon  the  bill  of  goods 
made  and  delivered  after  sale  was  not  binding  upon  the  de- 
fendant. Morehouse  v.  ComstocTc,  42  Wis.  626.  We  think 
no  prejudicial  error  was  committed,  therefore  the  judgment 
of  the  court  below  should  be  affirmed. 

By  the  GovH. — Judgment  is  affirmed. 
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SoHMOLT,  by  guardian  ad  litem.  Respondent,  vs.  H.  W, 
Wkiqht  Lumbeb  CoMPAirr,  Appellant. 

February  2Jh-March  H,  1911. 

Master  and  servant:  Injury  to  minor  servant:  Knowledge  of  danger: 
Warning:  Duty  of  master:  Vice-principal:  Negligence:  Contribu- 
tory negligence:  Questions  for  jury:  Special  verdict:  Instruc- 
tions to  jury:  Burden  of  proof:  ^'Accident:"  Dam<iges. 

1.  Plaintiff,  a  young  man  seventeen  years  of  age,  inexperienced  in 

logging,  whose  Incapacity  as  a  teamster  had  been  called  to  the 
attention  of  the  defendant's  foreman,  was  injured  while  walk- 
ing, by  order  of  the  foreman  and  without  warning  of  the  dan- 
ger, beside  the  pole  team  and  driving  the  middle  one  of  three 
teams  attached  to  a  loaded  log  sled,  which  was  being  pulled 
down  a  rather  steep  descent  in  a  narrow  roadway  between  banks 
of  snow,  by  reason  of  one  runner  of  the  sled  coming  in  contact 
with  an  obstacle,  thereby  causing  the  tongue  to  swing  violently 
to  one  side  and  throw  the  near  pole  horse  against  him,  felling 
him  to  the  ground,  where  the  sled  ran  over  him.  Held,  upon 
the  evidence,  that  the  danger  was  not  so  obvious  nor  plaintiff's 
^  experience  so  sufficient  as  to  warrant  the  court  in  saying  as  mat- 

ter of  law  that  he  should  have  known  such  danger  or  that  warn- 
ing was  unnecessary;  and  that  the  questions  of  negligence  and 
contributory  negligence  were  therefore  for  the  Jury. 

2.  In  such  case  the  fact  of  plaintiff's  knowledge  or  lack  of  knowl- 

edge of  the  danger,  and  the  fact  whether  he  ought  to  have 
known  of  the  same,  were  relevant  as  bearing  both  upon  the 
question  of  defendant's  negligence  in  failing  to  give  warning 
and  upon  plaintiff's  assumption  of  the  risk  and  contributory 
negligence;  and  so  far  as  they  went  to  establish  the  former  the 
burden  of  proof  was  on  the  plaintiff,  but  so  far  as  they  consti- 
tuted essentials  of  the  defenses  named  the  burden  was  on  the 
defendant. 
8.  The  trial  court  having  submitted  these  elements  in  an  appropri- 
ate question,  not  directly  or  specifically,  but  as  items  of  fact 
going  to  prove  or  disprove  want  of  ordinary  care  on  the  part  of 
defendant's  foreman  in  failing  to  warn  the  plaintiff, — incorpo- 
rating them  into  the  question  by  the  charge  to  the  Jury  and  in- 
structing that  the  burden  of  proving  such  want  of  ordinary  care 
was  on  the  plaintiff, — ^it  was  not  error  to  refuse  to  submit  the 
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specific  question  whether  a  person  of  plaintiff's  age  and  experi- 
ence ought  to  have  known  that  the  tongue  was  liable  to  swing 
with  enough  force  to  throw  the  horse  or  neck-yoke  against  him. 

4.  Nor  was  it  error  in  such  case  to  submit  separately  the  question 

of  contributory  negligence  by  the  questions,  "Did  plaintiff  know 
that  in  going  down  the  hill  the  near  pole  horse  was  liable  to  be 
thrown  to  the  side  by  the  swinging  of  the  tongue  of  the  sleigh?" 
and  "Ought  the  plaintiff,  in  the  exercise  of  ordinary  care,  to 
have  comprehended  the  danger  of  being  thrown  down  by  reason 
of  the  pole  horse  being  thrown  to  the  side  by  the  swing  of  the 
tongue  of  the  sleigh?"  and  to  charge  that,  upon  the  issue  so  sub- 
mitted separately  from  the  question  of  defendant's  negligence, 
the  burden  of  proof,  was  upon  the  defendant. 

5.  Under  the  facts  as  stated  the  duty,  if  any,  to  give  warning  was  a 

duty  of  the  master,  which  he  must  exercise  himself  or  through 
a  vice-principal, — In  this  case  the  foreman, — and  if  plaintiff's 
injury  resulted  proximately  from  neglect  of  this  duty,  concur- 
ring negligence  of  the  foreman  as  a  fellow-servant  in  some  other 
'    duty  would  not  change  the  result. 

6.  Where  in  answer  to  proper  questions  the  jury  found  negligence 

of  defendant  and  that  It  was  the  proximate  cause  of  plaintiff's 
injuries,  refusal  to  submit  the  question  whether  such  injuries 
were  the  result  of  "mere  accident"  was  not  error,  though  in 
some  cases  such  a  question  would  be  proper. 

7.  For  an  injury  resulting  In  loss  of  an  arm  and  in  great  pain  and  « 

suffering,  an  award  of  |6,975,  approved  by  the  trial  Judge,  is 
held  not  so  excessive  that  It  should  be  set  aside  by  this  court 

Appbal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  James  O'Neill,  Judge.     Affirmed, 

John  Van  Heche  and  Edward  M.  Smart^  for  the  appel- 
lant* 

For  the  respondent  there  was  a  brief  by  F.  J*  &  A.  E. 
Smith,  attorneys,  and  Olin  &  Butler,  of  counsel,  and  oral  ar- 
gument by  F.  J*  Smith  and  /.  M.  Olin. 

Timlin,  J.  Judgment  went  for  the  plaintiff  on  a  special 
verdict  as  follows :  (1)  Did  the  plaintiff  fall  by  reason  of  the 
near  pole  horse  being  thrown  to  the  left  by  the  swing  of  the 
tongue  of  the  sleigh  ?  Answered,  Yes*  (2)  Did  the  defend- 
ant's foreman  use  ordinary  care  in  not  warning  the  plaintiff 
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that  the  pole  horse  was  liable  to  be  thrown  to  tiie  side  by  the 
swing  of  the  tongue  of  the  sleigh  in  going  down  the  hill? 
Answered,  No.  (3)  If  you  answer  the  last  question  "No," 
then  was  snch  want  of  ordinary  care  by  said  foreman  in  not 
warning  the  plaintiff  the  proximate  cause  of  plaintiff's  in- 
jury ?  Answered,  Yes.  (4)  Did  want  of  ordinary  care  on 
the  part  of  the  plaintiff  contribute  to  produce  his  injury? 
Answered,  No.  (  5  )  Did  the  plaintiff  know  that  in  going  down 
the  hill  the  near  pole  horse  was  liable  to  be  thrown  to  the  side 
by  the  swing  of  the  tongue  of  the  sleigh?     Answered,  No. 

(6)  Ought  the  plaintiff,  in  the  exercise  of  ordinary  care,  to 
have  comprehended  the  danger  of  being  thrown  down  by  rea- 
son of  the  near  pole  horse  being  thrown  to  the  side  by 
the  swing  of  the  tongue   of  the  sleigh?     Answered,   No. 

(7)  What  sum  will  compensate  the  plaintiff  for  the  injuries 
he  received  ?     Answered,  $6,975. 

At  the  close  of  the  evidence  the  defendant  requested  the 
court  to  direct  a  verdict  in  its  favor.  The  request  was  de- 
nied and  due  exception  taken.  After  verdict  the  defendant 
moved  to  change  the  answers  returned  by  the  jury  as  above 
indicated  to  questions  1,  2,  3,  4,  5,  and  6  of  the  special  ver- 
dict because  not  supported  by  the  evidence.  In  this  way  ap- 
pellant brings  up  the  question  of  the  insufficiency  of  the 
evidence  as  a  whole  to  support  the  verdict  and  the  insuffi- 
ciency as  to  each  item  of  fact  or  group  of  facts  represented 
by  a  question  of  the  special  verdict 

We  cannot  undertake  in  this  opinion  to  review  the  evi- 
dence  In  detail.  Summarized  we  think  it  tends  to  show  and 
authorized  the  jury  to  believe  that  at  the  time  of  plaintiff's 
injury  he  was  between  seventeen  and  eighteen  years  of  age 
and  engaged  in  a  lumber  camp  in  driving  a  rather  decrepit 
team,  rolling  logs  on  a  sled  by  what  is  called  cross-hauling 
and  occasionally  helping  out  the  sled  teams  with  their  loads 
by  hitching  ahead  where  such  aid  was  required.  He  had 
been  engaged  at  this  a  little  more  than  a  week  prior  to  the 
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time  of  his  injury,  which  occurred  on  March  9,  1907.  In 
the  latter  part  of  January,  1907,  he  came  to  this  lumber 
camp  and  applied  for  work.  This  was  his  first  attempt  to 
work  at  logging.  He  was  offered  work  as  a  teamster,  but 
objected  to  this  and  informed  the  foreman  of  his  inexperi- 
ence. He  was  induced  to  attempt  to  drive  team,  but  not  at  the 
same  work  in  the  performance  of  which  he  was  injured.  He 
began  driving  team  and  continued  about  a  week.  His  ig- 
norance and  incapacity  in  that  direction  were  so  manifest 
that  his  fellow  workmen  objected.  They  called  the  attention 
of  the  foreman  to  it.  The  foreman  took  the  reins  out  of 
his  hands  on  several  occasions  and  the  plaintiff  asked  to  be 
relieved  and  given  other  work.  The  foreman  did  relieve  him 
from  driving  team  and  placed  him  at  other  work,  and  he  con- 
tinued this  work  until  about  a  week  before  his  injury  when 
he  was  put  on  cross-hauling  with  a  team.  The  plaintiff  had 
little  or  no  experience  in  logging  and  was  awkward  and  quite 
incapable,  to  the  knowledge  of  the  foreman.  On  the  occa- 
sion in  question  one  of  the  sled  teams,  with  a  logging  sled 
seven  feet  wide  from  runner  to  runner,  carrying  twelve-foot 
bolsters  or  bunks,  was  brought  up  to  be  loaded  at  a  skidway 
on  a  side  hilL  The  road  from  this  skidway  down  to  the 
main  logging  road  was  made  by  a  snow  plow  something  more 
than  twelve  feet  in  width  in  snow  about  two  and  one-half 
feet  deep,  and  consequently  had  banks  of  snow  on  the  sides 
and  presented  the  appearance  of  a  snow  cut  about  twelve  feet 
in  width  between  the  banks,  and  from  the  skidway  in  ques- 
tion it  descended  for  the  first  188  feet  eleven  feet  to  a  short 
level  place  or  shelf  in  the  descent,  and  from  this  to  the  base 
of  the  hill,  452  feet,  it  descended  twenty-seven  and  three- 
fourths  feet,  and  there  were  several  side  curves.  The  sled 
team  which  handled  the  load  of  logs  is  called  in  the  evidence 
the  pole  team.  This  team  alone  had  power  to  hold  back  the 
sled  in  its  descent.  In  order  to  enable  this  team  to  hold  back 
the  sled  on  the  steep  descent  mentioned,  hay  was  placed  in 
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the  runner  tracks  nearly  all  the  way  down,  including  the 
shelf  mentioned.  The  sled  was  loaded  with  about  4,000  feet 
of  hemlock  logs,  and  the  pole  team  with  the  load  started  down 
hill  on  the  hay  placed  in  the  runner  tracks  until  it  reached 
the  shelf  in  the  descent  Here,  by  reason  of  the  hay,  the 
sled  stopped  and  the  pole  team  was  unable  to  move  it  down. 
The  foreman  was  present  and  directing  operations.  He  oi^ 
dered  the  plaintiff  with  his  cross-haul  team  to  hitch  on  ahead 
of  the  pole  team  and  start  the  loaded  sled.  The  plaintiff  did 
so,  and  both  teams  were  unable  to  start  it  off  this  shelf.  He 
then  ordered  a  third  team  hitched  on  ahead  and  some  men 
to  remove  the  hay  from  under  the  runners,  intending  that 
when  the  loaded  sled  was  moved  downward  off  this  shelf 
either  that  the  pole  team  should  stop  the  sled  and  the  two 
forward  teams  would  be  detadied  and  the  pole  team  would 
take  the  load  down  the  remaining  descent,  or  that  the  three 
teams  should  continue  the  descent.  The  plaintiff  demurred, 
but  the  foreman  paid  no  attention.  He  was  then  ordered  by 
the  foreman  to  take  a  position  on  the  left  side.  The  driver 
of  the  pole  team  was  sitting  on  the  load,  the  plaintiff,  driver 
of  the  next  team,  standing  in  this  cut  near  the  runner  track 
between  that  and  the  horses  and  slightly  behind  his  team  and 
about  opposite  the  neck-yoke  of  the  pole  team  and  directly 
in  front  of  the  descending  sled,  and  the  driver  of  the  lead 
team  was  also  standing  in  this  cut  and  near  the  runner  track 
and  in  front  of  the  descending  sled,  but  of  course  about  a 
team's  length  further  from  the  sled.  It  was  a  most  fool- 
hardy proceeding.  Here  was  a  snow  road  consisting  of  a 
cut  wide  enough  for  the  bolsters  of  the  sleigh,  with  banks  on 
either  side,  a  steep  descent,  nothing  to  hold  back  the  load  but 
the  pole  team  and  the  hay  in  the  runner  tracks,  and  two 
teams  and  two  drivers  in  the  cut  ahead  of  the  descending 
sleigh  should  it  continue  to  descend.  A  stumble  and  fall 
meant  danger  or  death.  The  three  teams  apparently  made 
several  attempts  to  start  the  load^  swung  the  runners  a  little 
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to  one  side,  got  them  off  the  hay,  and  so  started  the  loaded 
sled  down  hill,  the  two  drivers  and  the  two  forward  teams 
running  ahead  and  the  pole  team  evidently  unable  to  hold  it 
back  as  soon  as  the  runners  left  the  hay.  In  the  first  part  of 
the  descent  a  sled  runner  on  one  side  struck  or  met  some  ob- 
stacle, the  tongue  or  pole  swung  to  that  side,  threw  the  pole 
horse  against  the  plaintiff,  knocked  him  down,  and  the  de- 
scending sled  passed  over  him,  severing  one  arm  from  the 
body  and  otherwise  injuring  him.  Hintz,  Jr.,  an  experi- 
enced lumberman  who  seems  to  have  kept  his  wits  about  him 
better  than  any  of  the  others,  tells  how  it  happened.  He 
says  after  the  sled  started  they  went  down  the  hill  faster  than 
a  run,  and  it  was  impossible  to  unhitdi  the  forward  teams. 
The  foreman  testified  that  the  sled  tongue  did  so  swing  over, 
and  also  that  that  was  an  inference  or  opinion  of  his,  and 
again  that  he  had  said  on  a  former  examination  that  he  saw 
it  happen,  and  again  that  this  was  an  opinion  of  his.  The 
plaintiff  testified  that  the  tongue  swung  the  horse  over 
against  him  and  that  it  was  his  opinion  that  the  tongue 
swung.  We  cannot  stick  on  mere  words  or  weigh  the  verdict 
of  a  jury  against  mere  literalisms,  and  it  is  manifest  that  the 
witnesses  meant  by  "opinion''  an  inference  derived  from 
what  they  saw.  Probably  neither  of  them  ss^w  the  pole  or 
tongue  at  the  critical  moment,  but  plaintiff  saw  the  motion 
of  the  horse  and  the  foreman  saw  this  and  saw  the  movements 
of  the  sled,  and  it  was  not  impossible  to  tell  whether  the  horse 
left  the  track  in  the  usual  manner  by  being  driven  to  one 
side  by  motion  of  the  reins  or  moved  by  his  own  volition, 
which  would  be  more  or  less  of  a  slanting  or  gradual  move- 
ment, or  whether  he  jerked  suddenly  at  about  right  angles  to 
his  course.  We  think  there  was  evidence  to  support  the  find- 
ing that  the  pole  swung  and  th^t  the  pole  hprse  struck  the 
plaintiff  by  reason  of  this  after  the  load  started. 

It  is  probably  common  knowledge  an,d  within  the  experi- 
ence of  every  young  man  who  has  driven  horses  that  the  pole 
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or  tongue  will  whip  or  swing  from  side  to  side  if  the  wheel 
or  ruxiner  on  one  side  of  the  vehicle  nieets  aqi  ohstacle'while 
the  wheel  or  runner  of  the  other  sicle  is  f  re^.  But  we  cannot 
say  it  is  within  common  experience  that  thLs  will  happen  with 
such  force  and  violence  as  to  suddenly  lift  a  team  of  horses 
and  throw  them  to  one  side  of  the  traveled  tracL  This  ap- 
pears to  be  what  happened  in  the  instant  caae^  due  perhaps  to 
the  size  of  the  load,  the  declivity  of  the  hill^  and  the  rapid 
descent.  The  plaintijS  was  ordered  by  the  foreman  into  a 
very  dangerous  position.  The  foreman  had  knowledge  at 
the  time  of  the  inexperience  and  incapacity  of  the  plaintiff. 
The  danger  from  swing  of  the  sled  tongue  was  not  so  obvious 
nor  the  experience  of  the  plaintiff  so  sufficient  as  to  permit 
us  to  say  as  matter  of  law  that  the  plaintiff  ought  to  have 
known  of  it,  and  it  was  a  fair  question  for  the  jury  whether 
or  not,  in  the  exercise  of  ordinary  care  at  the  time  of  putting 
the  plaintiff  into  this  position,  the  foreman  should  not  have 
warned  him  of  the  danger  of  walking  or  running  alongside 
the  neck  or  shoulder  of  the  pole  horse  in  case  the  pole  team 
was  unable  to  hold  back  the  descending  sled  and  the  three 
teams  should  be  obliged  to  make  the  full  descent  of  the  hill. 
We  think  there  was  evidence  from  which  the  jury  might  in- 
fer that  the  plaintiff  did  not  know,  and  was  not  necessarily 
bound  in  the  exercise  of  ordinary  care  to  know,  that  this 
swinging  over  of  the  pole  horse  was  likely  to  happen,  and 
that  the  defendant,  through  its  experienced  and  presumably 
competent  foreman,  ought  to  have  known  not  only  of  this 
danger  but  of  the  lack  of  knowledge  and  experience  on  the 
part  of  the  plaintiff,  entitling  the  latter  to  warning  or  in- 
struction. 

It  is  argued  that  the  court  erred  in  refusing  to  submit  in 
the  special  verdict  aforesaid  a  question  requested  by  the  de- 
fendant, which  called  for  a  separate  finding  of  the  jury,  as  to 
whether  a  person  of  plaintiff's  ago  and  experience  ought  to 
have  known  ihfi,%  the  tongue  was  liable  to  swing  with  enough 
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force  to  throw  the  horse  or  neck-yoke  against  him,  and  also 
in  instructing  the  jury  that  the  burden  of  proof  with  refer- 
ence to  questions  numbered  5  and  6  was  upon  the  defendant. 
These  objections  may  be  considered  together.  From  the 
form  of  the  verdict  given  it  is  apparent  that  the  court  at- 
tempted to  cover  the  question  of  defendant's  liability  by  the 
first  three  questions  and  the  contributory  negligence  of  the 
plaintiff  by  the  next  three  questions.  No  doubt  other  forms 
of  expression  might  have  been  used,  for  the  possibilities  in 
this  direction  are  almost  infinite.  The  second  question  pre- 
sented to  the  jury  in  very  comprehensive  form  an  important 
constituent  of  the  liability  of  the  defendant.  It  is  uncon- 
troverted  that  no  warning  was  given  to  the  plaintiff.  The 
court  instructed  the  jury  with  reference  to  this  question: 

''Where  the  dangers  of  an  employment  are  visible,  so  that 
a  person  of  ordinary  intelligence,  in  the  exercise  of  ordinary 
care,  cannot  fail  to  see  and  comprehend  them,  his  employer 
is  under  no  legal  obligation  to  warn  the  servant  of  such  dan- 
ger. But  if  there  exist  facts  known  to  the  master  and  un- 
known to  the  servant  increasing  the  risk  of  employment,  or 
if  the  servant  from  youth,  inexperience,  ignorance,  or  want 
of  general  capacity  may  fail  to  appreciate  the  dangers,  the 
master  is  bound  to  disclose  such  facts  or  give  such  instruc- 
tions and  cautions  to  the  servant  as  will  enable  him  to  com- 
prehend the  risks  and  to  do  his  work  safely  with  proper  care 
on  his  part.  .  .  .  But  it  is  claimed  the  danger  arising  from 
the  liability  of  the  tongue  to  swing  and  throw  the  near  horse 
over  and  against  the  plaintiff  was  not  open  or  obvious,  and 
comprehended  by  the  plaintiff,  or  that  in  the  exercise  of  or- 
dinary care,  considering  his  age  and  experience,  he  would 
not  be  expected  to  have  comprehended  it,  and  that  in  such 
case  there  should  have  been  warning  of  such  danger.  This 
is  a  question  which  is  for  decision  by  the  jury.  It  was  the 
duty  of  the  foreman  to  give  to  the  plaintiff  warning  of  such 
of  tiie  dangers  not  open  and  obvious  to  be  apprehended  from 
driving  a  tow  team  in  the  place  in  question  as  a  boy  of  ordi- 
nary intelligence  and  prudence  of  the  plaintiff's  age  and  ex- 
perience, BO  far  as  these  -matters  were  known  and  apparent 
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to  the  foreman,  would  not  be  likely,  in  the  exercise  of  ordi- 
nary care  by  die  plaintiff,  to  comprehend  and  foresee.  If 
the  foreman  failed  in  performing  this  duty  under  these  cir- 
cumstances it  was  a  want  of  ordinary  care,  and  in  such  case 
the  jury  should  answer  the  second  question  'No.'  " 

The  court  also  instructed  the  jury  that  if  a  boy  of  ordi- 
nary prudence  and  intelligence,  of  plaintiff's  age  and  ex- 
perience, exercising  such  care  as  such  boys  ordinarily  exer- 
cise under  similar  circumstances,  would  have  known  or  com- 
prehended this  danger  or  that  the  swing  of  the  tongue  would 
be  liable  to  throw  the  pole  team  to  the  side,  then  there  was 
no  duty  on  the  part  of  the  foreman  to  warn  him  of  this  dan- 
ger. The  jury  was  instructed  to  consider  all  the  facts  and 
circumstances  and  say  whether  the  foreman  failed  in  any 
duty  to  warn  and  instruct  the  plaintiff,  and  that  the  burden 
of  proof  was  on  the  plaintiff  to  prove  by  a  preponderance  of 
evidence  that  the  foreman  failed  to  use  ordinary  care  in  this 
respect  These  instructions  brought  within  the  scope  of  the 
second  question  all  that  was  attempted  to  be  covered  by  the 
question  proposed  by  defendant,  and  also  cast  the  burden  of 
proof  upon  the  plaintiff  to  show  that  he  did  not  know  of  the 
danger  and  ought  not  in  the  exercise  of  ordinary  care  to  have 
known  thereof.  Rahles  r.  /.  Thompson  &  Sons  Mfg.  Go.  137 
Wis.  506,  118  N.  W.  850,  119  N.  W.  289.  In  this  case  the 
fact  of  plaintiff's  knowledge  or  lack  of  knowledge  of  the  dan- 
ger in  question,  and  the  fact  whether  he  ought  to  have  known 
of  the  same,  were  relevant  as  bearing  upon  the  duty  to  warn 
and  consequently  upon  the  liability  of  the  defendant.  .These 
facts  bore  also  upon  the  care  which  the  plaintiff  should  exer- 
cise to  avoid  injury  and  upon  his  assumption  of  the  risk,  and 
consequently  were  relevant  also  to  the  issue  of  contributory 
negligence.  So  far  as  they  went  to  show  the  defendant  neg- 
ligent the  burden  of  proof  was  on  the  plaintiff  to  establish 
these  facts  and  this  negligence.  So  far  as  they  constituted 
essentials  of  the  defense  of  assumption  of  risk  or  contributory 
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negligence  the  burden  of  proof  was  on  tke  defendant  The 
court  below  met  this  properly  by  including  these  elements  in 
the  second  question  of  the  special  verdict,  not  expressly  or 
specifically,  but  as  items  of  fact  going  to  prove  or  disprove 
negligence  in  failing  to  give  warning,  and  properly  instructed 
the  jury  that  the  burden  of  proof  to  establish  all  facts  neces- 
sary to  show  defendant  negligent  was  upon  the  plaintiff. 
There  was  no  error  in  this.  As  he  might  do  by  special  ver- 
dict, he  then  submitted  three  questions,  each  bearing  upon  the 
assumption  of  risk  and  contributory  negligence  if  any  on  the 
part  of  the  plaintiff.  On  this  issue  so  separated  by  the  spe- 
cial verdict  from  the  question  of  defendant's  ne^igence  he 
properly  charged  that  the  burden  of  proof  was  upon  the  de- 
fendant. Evlehm  v.  G.  B.,  F.  &  8t.  P.  B.  Go.  68  Wis.  620, 
82  ]Sr.  W.  529.  Had  the  items  of  fact  consisting  of  plaint- 
iff's knowledge  and  his  duty  under  the  circumstances  to  know 
of  the  danger  been  submitted. by  separate  question  in  that 
part  of  the  special  verdict  relating  to  the  defendant's  negli- 
gence, the  instructions  would  have  been  as  given  relative  to 
the  second  question,  viz. :  that  the  burden  of  proof  was  on 
the  plaintiff,  i^ut  in  that  case  it  would  not  have  been  neces- 
sary to  submit  by  repeating  these  same  interrogatories  again 
in  that  part  of  the  verdict  relating  to  assumption  of  risk  and 
contributory  negligence.  They  would  be  established  by  being 
found  once.  In  the  instant  case  the  trial  court  grouped  these 
facts  in  his  instructions  as  constituents  of  the  negligence  or 
lack  of  negligence  of  defendant  When  he  came  to  submit  the 
subject  of  contributory  negligence  in  the  exercise  of  a  proper 
discretion  he  specialized  further;  he  divided  the  subject  of  con- 
tributory negligence  more  into  constituent  parts,  and  having- 
done  so  he  might  give  the  jury  the  rule  relevant  to  the  burden 
of  proof  relating  to  these  constituents.  He  could  not  foresee 
what  the  answers  of  the  jury  would  be,  and  in  practice  he 
might  frame  a  special  verdict  so  as  to  present  the  negtigenoe  of 
the  defendant  as  one  i&a^^  and  the  oontributory  negligence  of 
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the  plaintiff  as  a  separate  issue  to  the  }mjy  each  with  its  appro- 
priate burden  of  proof,  uotwithstamc^iig  some  fact  bore  such 
relation  to  each  that  it  was  a  coi;istituent  of  each  i,ssu/e. 

There  was  no  relati,0B^  of  fellow-servant  bf tiyeen  thei  fore- 
man and  the  plaintiff  iu,  the  matter  of  if^^aming  or  instructing 
the  plaintiff.  That  was  a  duty  of  the  master  whidi  h^  must 
exercise  himself  or  thrpi^  a  vice-principal.  If  the  injury 
iresulted  from  neglect  of  this  duty  as  a  proximate  cause  of 
such  neglect,  concurring  negligence  of  the  foreman  as  a  fet 
low-seryant  in  some  otjher  duty  would  not  change  the  result 
So  we  think  there  was  no  fellow-servant  question  to  Ijie  sub- 
mitted to  th6  jury.  Orani  v.  Keystone  L.  Co.  119  Wis.  229, 
96  N.  W.  635, 

The  appellant  requested  the  court  to  submit  to  the  jury 
thirty-eight  questions,  some  of  which  are  covered  by  the  ver- 
dict submitted,  some  are  mere  items  of  evidence,  and  all  of 
which  carry  the  itemization  or  specialization  of  items  of  fact 
beyond  tke  limit  possible  in  the  practical  administration  of 
justice.  Mwach  v.  EaHford,  112  Wis.  40,  87  N.  W.  816. 
One  of  these  requested  questions  was:  "Were  the  plaintiff's 
injuries  the  result  of  mere  accident  t"  The  cases  oiKucera  v. 
Merrill  L.  Co.  91  Wis.  687,  65  N.  W.  374,  and  Hennesey  v. 
C.  &  N.  W.  R.  Co.  99  Wis.  109,  74  K  W.  554,  are  cited  for 
the  purpose  of  showing  that  it  was  error  to  refuse  to  submit 
this  question.  Unless  the  words  "mere  accident"  are  held 
to  be  descriptive  of  an  act  or  omission  producing  injury  not 
proximately  caused  by  the  n^ligence  of  the  defendant,  it 
must  be  obvious  that  a  finding  like  this  would  constitute  no 
defense  and  would  be  irrelevant  The  event  thus  described 
must  negative  either  delendant^s  negligence  or  proximate 
cause  in  order  to  be  relevant  as  a  defense.  If  it  does  present 
such  negative  it  is  covered  by  the  findings  of  defendant's  negli- 
gence and  proximate  cause.  Cases  can  arise  in  which  the 
evidence  takes  such  a  turn  that  it  is  proper  to  submit  this 
question,  but  they  are  rare. 
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In  the  first  case  above  cited  there  was  no  finding  by  the 
jury  that  the  defendant  was  negligent  and  the  plaintiff  was 
unable  to  state  how  the  injury  was  incurred.  Under  these 
circumstances  it  is  said  that  such  a  question  was  proper.  In 
the  Hennesey  Case  the  person  injured  was  found  near  the 
railroad  tracks  dying  from  bodily  injuries.  He  died  in  a 
few  minutes  without  speaking.  No  one  saw  how  the  injury 
occurred ;  that  question  resting  entirely  on  circumstantial  evi- 
dence. While  in  Zamik  v.  C.  Beiss  G.  Co.  133  Wis.  290, 
113  N.  W.  762,  it  was  ruled  that  the  circuit  court  was  justi- 
fied in  refusing  to  submit  such  a  question  where  there  were 
proofs  tending  to  show  negligence,  witnesses  to  the  transac- 
tion, and  a  finding  of  negligence  by  the  jury.  See,  also, 
Mauch  V.  Hartford,  supra,  where  the  court  said : 

"Question  No.  17  asked  the  jury  whether  the  injury  was 
the  result  of  mere  accident.  That  only  tended  to  confuse 
the  jury.  It  had  no  necessary  or  proper  place  in  the  verdict, 
under  the  circumstances,  since  the  facts  in  issue  constituting 
the  alleged  negligence  and  its  proximate  connection  with  the 
injury,  rendering  it  actionable,  were  covered  by  proper  ques- 
tions." 

The  damages  awarded  to  the  plaintiff  are  large,  but  they 
have  the  sanction  of  the  jury  and  of  the  learned  trial  judge. 
The  permanent  loss  is  certain,  the  pain  and  suffering  must 
necessarily  have  been  great,  and  we  do  not  feel  warranted 
under  these  circumstances  in  interfering  with  the  amount 
approved  by  the  jury  and  the  trial  judge. 

Other  questions  presented  have  been  considered,  but  do 
not  appear  to  us  to  require  special  notice. 

By  the  Court. — Judgment  affirmed* 
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Fbeohettb,  Appellairt,  vs.  Eavn,  Eespondent. 

February  $i— March  14, 1911. 

Pleading:  Answer:  Demurrer:  Action,  tort  or  contractt  Malpractice 

hy  surgeon:  Limitation, 

1.  An  answer  should  be  held  good  on  demurrer  if  it  states  a  defense 

to  any  cause  of  action  which  plaintiff  has  pleaded  and  on  which 
he  has  a  right  to  rely. 

2.  Thus,  in  an  action  against  a  surgeon  for  malpractice  where  the 

complaint  by  liberal  construction  might  be  held  to  state  a  cause 
of  action  on  contract,  but  was  clearly  intended  to  state  a  cause 
of  action  in  tort  and  contains  the  necessary  averments  for  that 
purpose,  and  plaintift  has  made  no  election  of  the  cause  of  ac- 
tion upon  which  he  will  rely,  the  defendant  may  plead  the  stat- 
ute of  limitations  applicable  to  the  action  in  tort,  and  the  de- 
murrer to  such  .an  answer  should  be  overruled. 

3.  The  limitation  prescribed  in  subd.  5,  sec.  4222,  Stats.  (1898), — 

requiring  notice  to  be  served  within  one  year  as  a  condition 
precedent  to  inaintenance  of  an  action  for  injury  to  the  per- 
son,— is  applicable  to  an  action  in  tort  for  malpractice  by  a 
surgeon.  [Whether  it  applies  when  such  an  action  is  based  on 
contract,  nojf  determined.] 

Appeal  frop  a  judgment  of  the  circuit  court  for  Lincoln 
county :  A.  H j  Reid,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  malpractice  brought  against  the  de- 
fendant, who  is  a  physician  and  surgeon.  On  February  11, 
1904,  the  plaintiff  suffered  injuries  to  his  hands  and  right 
wrist.  He  applied  to  the  defendant  for  medical  and  surgical 
treatment,  which  resulted  in  the  amputation  of  his  right  hand 
at  the  wrist  joint.  Several  bones  in  his  left  hand  were 
broken  and  this  injury  was  also  treated  by  the  defendant. 
Plaintiff  brings  this  action  for  malpractice  to  recover  dam- 
ages in  the  sum  of  $20,000,  setting  up  two  causes  of  action 
in  his  complaint,  (1)  alleging  negligent  and  unskilful  treat- 
ment which  resulted  in  the  imnecessary  amputation  of  his 
right  hand,  and  (2)  alleging  that  by  reason  of  the  negligent 
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and  unskilful  manner  in  which  the  defendant  examined  and 
administered  to  plaintiff's  injuries  the  bones  whidi  were 
broken  in  his  left  hand  were  not  set  in  place  until  eight  days 
after  the  injury,  as  a  result  of  which  the  fingers  of  said  hand 
have  become  stiffened  and  the  usefulness  of  the  hand  im- 
paired, and  that  plaintiff  has  suffered  great  physical  pain. 
The  answer  of  tiie  defendant  is  a  general  denial,  and  as  a 
second  defense  to  each  of  the  two  causes  of  action  defendant 
alleges  that  he  began  his  treatment  of  the  plaintiff's  injuries 
on  the  11th  of  February,  1904,  and  that  plaintiff  left  his 
care  and  treatment  on  February  25,  1904,  and  after  that 
date  received  no  further  medical  or  surgical  attention  from 
him;  that  this  action  was  commenced  on  February  4,  1910, 
and  that  no  notice  in  writing  as  required  by  subd.  5, 
sec  4222,  Stats.  (1898),  has  ever  been  served  on  said  defend- 
ant. Plaintiff  demurred  to  the  second  defense  set  out  in 
defendant's  answer,  which  demurrer  was  overruled.  This 
appeal  is  taken  from  the  order  overruling  plaintiff's  demur- 
rer. 

For  the  appellant  there  was  a  tirfef  by  Van  }lecJce  t6  Fisher, 
and  oral  argument  by  John  Van  Secke.  \ 

For  the  respondenti^ere  was  a  brief  by  Smart)\^an  Doren 
<6  Curtis,  and  oral  arguinent  by  E.  IL  Van  DorenS 

Babnes,  J.  The  plaintiff  has  divided  what  is  probably  a 
single  cause  of  action  into  two  causes  of  action.  No  objec- 
tion has  been  taken  to  the  division,  however,  and  we  mention 
it  lest  the  opinion  should  be  construed  as  an  approval  of  the 
method  of  pleading  pursued.  The  wording  of  the  two  causes 
of  action  differs  only  in  the  recital  of  the  character  of  the 
injuries,  and  both  causes  of  action  fall  within  the  same  cate- 
gory. For  convenience  in  the  subsequent  discussion  we  will 
treat  the  complaint  as  though  it  contained  but  a  single  cause 
of  action. 

For  the  purposes  of  discussion  in  this  case  we  will  assume 
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without  deciding  that  if  the  action  is  based  on  contract  the 
one-year  limitation  contained  in  subd.  5  of  sec,  4222,  Stats. 
(1898),  has  no  application  to  it  The  action  is  plainly  one 
to  recover  damages  for  injury  to  the  person,  and  if  it  is  in 
tort  the  one-year  limitation  referred  to  applies.  The  com- 
plaint states  a  good  cause  of  action  in  tort,  and  it  is  apparent 
from  the  allegations  therein  found  that  the  pleader  intended 
to  state  a  cause  of  action  sounding  in  tort  It  alleges  that 
the  defendant  was  employed  to  treat  the  plaintiff,  but  does 
not  set  forth  what  the  contract  duties  of  the  defendant  were 
in  the  premises  and  does  not  allege  in  terms  that  any  con- 
tract obligation  was  breached.  It  does  set  forth  that  the 
defendant  negligently  and  unskilfully  examined  the  plaintiff 
and  arrived  at  a  wrong  conclusion  on  such  examination  and 
negligently  operated  upon  the  plaintiff  in  an  imskilful  man- 
ner. Damages  are  asked  for  mental  pain  and  suffering  as 
well  as  for  the  injury  to  the  hands  and  arms  of  the  plaintiff. 
Such  damages  are  hardly  recoverable  in  an  action  on  con- 
tract W(dsh  V.  C,  M.  &  St.  P.  B.  Go.  42  Wis.  23 ;  Brovm 
V.  G.,  M.  it  St.  P.  B.  Go.  54  Wis.  342,  349,  11  K  W.  856, 
911.  By  a  liberal  construction  of  the  complaint  there  is 
enough  in  it  by  way  of  averment  to  state  a  cause  of  action  on 
contract  But  applying  to  it  the  test  prescribed  in  Boehrer 
V.  Juergens  d  A.  Go.  183  Wis.  426,  429,  113  N".  W.  655,  it 
is  quite  clear  that  the  pleader  intended  to  state  a  cause  of 
action  in  tort  and  not  one  on  contract 

In  this  situation,  should  this  court  treat  the  action  as  one 
on  contract  and  not  one  in  tort?  If  not,  then  the  order  of 
the  circuit  court  overruling  the  demurrer  to  the  plea  of  the 
statute  of  limitations  contained  in  the  answer  is  correct.  It 
was  said  in  Bieri  v.  Fonger,  139  Wis.  150,  153,  120  N.  W. 
862,  that:  '^f  facts  are  stated  constituting  a  good  cause  of 
action,  though  not  the  one  the  pleader  intended,  the  pleading 
is  good  as  against  a  general  demurrer.'*  This  rule  is  fol- 
lowed in  Bruheim  v.  Stratton,  ante,  p.  271,  129  N.  W.  1092. 
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r.  Bavn, 


No  attack  is  made  on  the  complaint  in  this  case  by  demurrer 
or  otherwise.  The  defendant  does  not  seek  to  sustain  its 
answer  against  the  plaintiff's  demurrer  by  asserting  that  the 
complaint  does  not  state  a  cause  of  action. 

Conceding  that  the  complaint  contains  facts  8uj£cient  to 
state  a  cause  of  action  on  contract^  it  also  contains  the  nece^ 
sary  averments  to  set  forth  a  cause  of  action  in  tort  The 
plaintiff  has  made  no  election  as  to  which  cause  of  action  he 
will  rely  on,  and  this  court  cannot  make  any  election  for  him 
on  the  present  state  of  the  record.  For  aught  we  know  he  may 
be  able  to  prove  that  the  statutory  notice  was  given  or  that  it 
was  waived,  and  will  elect  to  pursue  his  remedy  in  tort,  wherein 
damages  are  recoverable  which  cannot  be  awarded  on  contract 
and  wherein  he  may  have  execution  against  the  body  to  collect 
any  judgment  he  may  recover.  While  the  plaintiff  for  the 
purposes  of  his  demurrer  admits  that  the  notice  was  not  served, 
he  is  also  insisting  that  no  notice  is  necessary  in  either  a  con- 
tract or  a  tort  action,  and  he  would  be  permitted  on  the  trial  to 
prove  that  notice  was  given.  The  cause  of  action  in  tort  has 
not  been  withdrawn  and  may  never  be  withdrawn.  So  long 
as  it  confronts  the  defendant  he  has  the  right  to  checkmate  it 
by  pleading  the  statute  of  limitations  applicable  to  it.  It  is 
not  a  question  of  there  being  a  cause  of  action  on  contract 
stated,  to  which  the  statute  does  not  apply,  but  of  there  being 
a  cause  of  action  in  tort  stated,  to  which  it  does  apply.  As 
a  complaint  is  held  good  on  demurrer  if  it  states  any  cause 
of  action,  so  an  answer  should  be  held  good  on  demurrer  if 
it  states  a  defense  to  any  cause  of  action  which  the  plaintiff 
pleads  and  on  which  he  has  a  right  to  rely.  Unless  we  say 
to  the  plaintiff,  "Tour  complaint  states  a  cause  of  action  on 
contract  and  you  must  not  rely  on  the  cause  of  action  in  tort 
stated  therein,"  we  should  not  deny  to  the  defendant  the  right 
to  defend  against  the  tort  action  that  is  stated.  It  was  lawyer- 
like and  proper  for  the  defendant's  counsel  to  answer  as  they 
did  and  nothing  has  occurred  to  render  that  answer  improper* 
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If  the  plaintiff  considered  it  advisable  to  proceed  on  contract 
rather  than  in  tort  he  should  have  amended  his  complaint. 
Then  if  the  statute  of  limitations  were  pleaded  and  the  plea 
was  not  a  proper  one  the  demurrer  would  be  well  taken.  So 
long  as  the  plaintiff  chooses  to  present  a  pleading  for  which 
different  things  may  be  claimed  on  the  trial  the  defendant 
has  a  rigjht  to  present  an  answer  that  is  pertinent  and  ap- 
plicable to  the  different  aspects  in  which  the  complaint  may 
be  viewed.  If  this  court  should  sustain  the  demurrer  to  the 
answer  and  the  plaintiff  should  insist  on  the  trial  on  his  right 
to  proceed  and  recover  in  tort,  the  trial  court  might  have  as 
difficult  a  problem  to  work  out  as  he  would  encounter  if  he 
were  trying  to  determine  'Tiow  old  Ann  was."  The  plaint- 
iff cannot  be  permitted  to  maneuver  the  defendant  out  of  a 
valid  defense  to  the  cause  of  action  in  tort  until  he  lets  go 
of  such  cause  of  action.  \ 

By  the  Cowrt. — Judgment  affirmed*  \ 


Cable  and  another,  Appellants,  vs.  Nblson,  Bespondent. 

Felruary  24r— March  U,  1911. 

Bales:  Vendee^s  refusal  to  accept:  Measure  of  damages:  Market  value: 
Evidence:  Witnesses:  Competency:  Special  verdict:  Form  of 
Questions:  Burden  of  proof:  Instructions  to  jury:  Appeal:  Prejur 
dicial  errors, 

"L  The  measure  of  the  vendor's  damages  for  refusal  of  the  vendee 
to  accept  goods  Is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  of  delivery  fixed  by  the  contract. 

2.  Market  value  Is  fixed  by  sales  made  at  or  about  the  time  in  ques- 
tion, and  evidence  of  the  price  fixed  in  specific  contracts  entered 
into  in  the  past  is  not  competent 

8.  The  question  of  the  competency  of  a  witness  to  testify  is  a  matr 
ter  largely  in  the  discretion  of  the  trial  court,  and  its  ruling 
thereon  will  not  be  disturbed  if  there  was  no  abuse  of  discre- 
tion. 

Vou  146-38 
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4.  Where  a  witness  who  had  raised  and  sold  eighteen  crops  of  to- 
bacco testified  that  he  did  not  know  the  price  tobacco  was  sold 
for  at  the  time  in  question,  but  also  testified  that  he  knew  what 
others  were  getting  for  tobacco  at  that  time,  although  he  did 
not  really  know  it  was  the  market  value,  it  was  proper  to  re- 
ceiye  his  testimony  as  to  market  yalue. 

6.  Where,  after  refusal  of  the  vendees  to  receive  his  tobacco,  the 
vendor  sold  the  same  for  the  best  price  obtainable  In  the  vicin- 
ity, using  all  reasonable  efforts  to  that  end,  the  price  so  obtained 
settles  the  question  of  market  value  and  furnishes  the  basis  for 
measuring  the  vendor's  damages. 

6.  Each  question  in  a  special  verdict  should  be  so  framed  that  the 

Issue  will  be  determined  by  any  responsive  answer  thereto. 

7.  Thus,  the  issue  being  as  to  market  value,  a  question  asking  in 

effect.  Did  the  vendor  use  reasonable  efforts  to  sell  the  tobacco 
at  the  highest  price  obtainable  in  the  vicinity  after  It  was  re- 
jected by  the  vendee?  was  objectionable  because  If  answered 
In  the  negative  the  Issue  would  not  be  determined.  But  the 
answer  In  this  case  being  In  the  affirmative,  the  error  was  harm- 
less. 

8.  The  Issue  made  by  the  complaint  and  answer  and  the  issue  made 

by  a  counterclaim  and  reply  are  distinct  Issues  In  different 
causes  of  action  and  should  never  be  embodied  in  the  same 
question  In  a  special  verdict,  even  though  they  apparently  re- 
late to  the  same  subject  matter. 

9.  As  to  each  question  properly  submitted  for  special  verdict  the 

burden  of  proof  is  either  upon  the  plaintiff  or  upon  the  de- 
fendant   It  cannot  rest  partly  upon  each. 

10.  An  Instruction  as  to  a  material  question  to  the  effect  that, 

whether  they  answered  it  yes  or  no,  the  Jury  should  be  satis- 
fied to  a  reasonable  certainty  by  the  preponderance  of  the  evi- 
dence that  the  fact  was  as  expressed  in  such  answer,  was  er- 
roneous as  against  the  party  upon  whom  the  burden  of  proof 
did  not  properly  rest 

11.  The  party  upon  whom  such  an  instruction  casts  a  greater  burden 

than  the  law  requires  may  Justly  complain  thereof  if  the  Jury's 
answer  is  unfavorable  to  him. 

12.  The  error  in  such  a  case  must  be  deemed  to  have  affected  sub- 

stantial rights  of  the  party  so  complaining,  within  the  meaning 
of  sec.  3072m,  Stats.  (Laws  of  1909,  ch.  192),  if  there  was  any 
evidence  in  the  case  to  support  a  finding  in  his  favor,  since  the 
court  cannot  say  but  that  the  Jury  might  have  so  found  under 
correct  instructions. 

13.  Such  an  error  is  not  cured  by  another  and  correct  InBtructlon  as 

to  the  burden  of  prooL 
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Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  Chesteb  A.  Fowleb,  Circuit  Judge.    Reversed. 

Action  brought  to  recover  the  sum  of  $75  which  defendant 
received  from  plaintiffs  as  an  advance  payment  upon  the  pur- 
chase price  of  his  1906  crop  of  tobacco,  which  was  never  de- 
livered. The  defendant  interposed  a  counterclaim  alleging 
that,  although  the  tobacco  conformed  to  the  requirement  of  the 
contract  of  purchase,  it  was  rejected  by  plaintiffs,  to  his  dam- 
age in  the  s\im  of  $187.65,  for  which  sum,  less  the  $75  paid 
him,  he  demanded  judgment  Upon  the  verdict  of  the  jury 
the  court  awarded  judgment  in  favor  of  defendant  upon  his 
counterclaim  in  the  sum  of  $184.95  and  dismissed  plaintiffs' 
complaint.     The  plaintiffs  appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Daniel  H.  Orady,  and  for  the  respondent  on  that  of  Aylward, 
Davies,  Olbrich  <&  HiU. 

ViiSTJE,  J.  Defendant  introduced  evidence  as  to  market 
value  of  tobacco  at  the  time  his  was  to  have  been  received,  for 
the  purpose  of  showing  the  damage  he  had  sustained  by  rea- 
son of  its  rejection  by  plaintiffs.  Obviously  the  measure  of 
his  damage  was  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  of  delivery  called  for  by  the  con- 
tract. In  this  state  of  the  case  plaintiffs  claimed  it  was  error 
to  exclude  testimony  offered  by  them  to  show  how  the  price 
in  the  contract  in  question  compared  with  that  in  other  con- 
tracts under  which  tobacco  was  being  received  at  the  time. 
The  exclusion  of  this  evidence  was  manifestly  correct.  The 
price  of  tobacco  as  fixed  by  specific  contracts  entered  into  in 
the  past  was  not  competent  evidence  as  to  the  market  value  of 
tobacco  at  the  time  delivery  was  to  be  made  by  the  defendant. 
Market  value  at  any  given  time  is  fixed  by  sales  made  at  or 
about  that  time,  and  not  by  sales  under  specific  contracts 
made  in  the  past 

Plaintiffs  also  assign  as  error  the  admission  of  defendant's 
testimony  on  the  question  of  market  value  on  the  ground  that 
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he  had  shown  himself  incompetent.  It  is  true  he  testified  at 
one  place  that  he  did  not  know  the  price  tobacco  was  selling 
for  at  that  time,  but  he  also  testified  he  knew  what  others 
were  getting  for  tobacco  at  that  time,  although  he  did  not 
really  know  it  was  the  market  value.  It  appeared  from  the 
evidence  that  defendant  had  raised  tobacco  for  eighteen  years 
and  had  sold  as  many  crops.  The  question  of  the  compe- 
tency of  a  witness  to  testify  is  a  matter  resting  largely  in  the 
discretion  of  the  trial  court,  and  its  ruling  thereon  wiU  not  be 
disturbed  on  appeal  unless  there  is  an  abuse  of  such  discre- 
tion. Babi/nson  v.  State,  143  Wis.  205,  126  N.  W.  750. 
We  think  it  was  proper  to  receive  the  testimony  of  defendant 
as  to  market  value. 

It  appears  that  the  defendant,  after  plaintiffs  refused  to 
receive  his  tobacco,  sold  it  to  one  McGiffin  for  eleven  cents 
per  pound  for  wrappers  and  binders  and  five  cents  per  pound 
for  fillers,  instead  of  the  contract  price  of  fourteen  and  five 
cents  respectively;  and  the  court,  in  order  to  ascertain  the 
amount  of  defendant's  damage  under  his  counterclaim,  sub- 
mitted this  question  to  the  jury :  "Did  the  defendant  use  rea- 
sonable efforts  to  sell  the  tobacco  at  the  highest  price  obtain- 
able in  the  vicinity  after  it  was  rejected  by  plaintiffs'  agent  ?" 
The  jury  returned  an  afiirmative  answer  to  this  question,  and 
such  answer,  under  the  rule  laid  down  in  T.  B.  Scott  L.  Co, 
V.  Hafner-Lothman  Mfg.  Go.  91  Wis.  667,  65  N.  W.  513,  set- 
tled the  measure  of  damages.     It  is  there  said : 

"So  the  true  rule  is  that,  in  an  action  for  damages  for  the 
refusal  on  the  part  of  the  vendee  to  accept  goods  as  agreed  in 
his  contract  of  purchase,  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  such  goods  at  the  time  of 
the  breach,  and  the  price  the  vendee  agreed  to  pay ;  and  when 
a  resale  is  made  within  a  reasonable  time,  though  made  at 
auction,  as  in  the  case  of  Bigelom  v.  Legg,  supra  [102  N.  Y. 
653,  6  N.  E.  107J,  the  price  obtained  is  evidence  to  be  con- 
sidered on  the  question  of  the  market  value  at  the  time  of 
such  breach,  and  if  a  resale  is  made,  and  the  evidence  shows 
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that  all  reasonable  efforts  were  made  to  secure  the  best  price 
obtainable^  or  that  the  price  obtained  was  a  fair  one,  it  set- 
tles the  question  of  market  value,  so  that  the  damages  become 
liquidated." 

Here  the  aflSrmative  answer  to  the  question  established  the 
fact  that  the  defendant  used  all  reasonable  efforts  to  sell  the 
tobacco  at  the  highest  price  obtainable  in  the  vicinity,  and 
hence  the  price  so  obtained  could  be  properly  considered  as 
the  measure  of  his  damages.  But  it  is  evident,  as  pointed 
out  by  counsel  for  plaintiffs,  that  if  a  negative  answer  had 
been  returned,  no  measure  of  damages  would  have  been  es- 
tablished, and  the  issue  on  that  branch  of  the  case  would 
have  been  undetermined.  Questions  of  a  special  verdict 
should  always  be  so  framed  that  the  issues  will  be  determined 
no  matter  how  they  are  answered,  assuming  the  answer  to  be 
responsive  to  the  question.  In  this  case,  in  view  of  the  an- 
swer, the  error  is  harmless.  But  if  the  trial  court  had  sub- 
mitted the  question  requested  by  plaintiffs'  counsel,  the  issue 
would  have  been  determined  by  any  responsive  answer 
thereto.  That  question  was :  "What  was  the  market  value  of 
tobacco  of  the  kind  and  character  specified  in  the  contract,  at 
the  time  and  place  for  delivery  of  the  tobacco  in  question  as 
provided  by  the  terms  of  said  contract  ?"  Care  should  be  exer- 
cised by  trial  judges  to  see  that  each  question  of  a  special 
verdict  is  so  framed  as  not  only  to  clearly  include  the  issue 
of  fact  intended  to  be  embraced  therein,  but  also  to  permit 
its  being  determined  by  any  responsive  answer  that  may  be 
returned ;  otherwise  parties  and  the  public  may  be  subjected 
to  needless  expense. 

The  first  question  submitted  to  the  jury  read:  "Was  the 
defendant's  tobacco,  when  rejected  by  the  plaintiffs'  agent,  in 
good  packing  condition,  all  trash  and  damaged  tobacco  ex- 
cluded, wrappers  and  binders  packed  in  bundles  with  fillers 
excluded,  fillers  tied  in  hands  and  packed  in  bundles?" 
This  question  was  submitted  for  the  purpose  of  determining 
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whether  or  not  the  defendant  was  entitled  to  recover  on  his 
counterclaim,  that  being  the  only  pleading  interposed  by  him, 
and  in  reality  the  only  issue  between  the  parties,  as  the  de- 
fendant, after  the  opening  of  the  trial,  admitted  the  contract 
set  out  in  the  complaint;  that  he  received  $75  in  payment 
thereon ;  that  no  part  of  the  $75  had  been  repaid ;  and  that  no 
part  of  the  tobacco  had  been  delivered  by  him  under  the  con- 
tract. Hence  the  burden  was  clearly  upon  the  defendant  to 
satisfy  the  jury  by  a  preponderance  of  the  evidence  and  to  a 
reasonable  certainty  that  the  question  should  be  answered  in 
the  affirmative.  Nevertheless  the  trial  court  instructed  the 
jury  as  follows : 

^^You  will  answer  this  question  according  to  the  fact  as 
you  are  satisfied  from  the  preponderance  of  the  evidence  the 
fact  is.  That  is,  you  will  answer  the  question  ^No'  if  you  are 
satisfied  to  a  reasonable  certainty  by  the  preponderance  of  the 
evidence  that  the  fact  is  as  expressed  by  such  answer,  and 
you  will  answer  the  question  *Yes'  if  you  are  satisfied  to  a  rea- 
sonable certainty  by  the  preponderance  of  the  evidence  that 
the  fact  is  as  expressed  by  that  answer." 

It  is  possible  that  such  an  instruction  might  be  held  non- 
prejudicial were  a  proviso  added  that  in  the  event  the  evi- 
dence was  so  evenly  balanced  that  the  jury  were  unable  to 
determine  upon  which  side  the  preponderance  lay  then  they 
should  answer  it  in  the  negative.  In  the  absence  of  such  a 
proviso,  and  as  given,  it  was  clearly  erroneous.  Counsel  for 
defendant  makes  this  ingenious  argument : 

"The  situation  regarding  the  first  question  of  the  verdict 
and  the  instruction  applicable  thereto  undoubtedly  appealed 
to  the  trial  court  thus:  The  plaintiffs'  right  to  recover  is 
predicated  upon  the  jury's  answering  the  first  question  of  the 
verdict  'No  ;*  the  defendant  upon  his  counterelaim  predicated 
his  right  to  recover  upon  the  jury's  answering  the  same  ques- 
tion 'Yes.'  Both  demanding  affirmative  relief,  the  one  recov- 
ering had  the  burden  of  establishing  the  fact  as  he  claimed  it 
to  be  to  a  reasonable  certainty  by  a  preponderance  of  the  evi- 
dence.    Hence  the  charge  as  given  upon  this  question.'^ 
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If  such  a  construction  be  given  the  question  then  it  is  a 
double  one^  asking,  in  eSect^  Are  the  plaintiffs  entitied  to 
recover  on  their  complaint  ?  and,  Is  the  defendant  entitled  to 
recover  on  his  counterclaim!  The  submission  of  such  a 
question  would  be  error.  The  issue  made  by  a  complaint 
and  answer  and  the  issue  made  by  a  counterclaim  and  reply 
are  distinct  issues  in  different  causes  of  action  and  should 
never  be  embodied  in  the  same  question  though  they  appar- 
ently relate  to  the  same  subject  matter.  Each  question  of  a 
special  verdict  must  relate  to  a  single  material  issue  of  fact  and 
admit  of  a  direct  answer.  Sec.  2858,  Stats.  (1898).  And  as 
to  each  question  the  burden  of  proof  is  either  upon  the  plaintiff 
or  the  defendant  It  cannot  rest  partly  on  each.  Jachmmi 
v.  Inrrum,  134  Wis.  297, 114  N.  W.  489.  We  think  the  only 
rational  construction  that  can  be  given  the  question,  in  view 
of  the  pleadings,  admissions,  and  state  of  the  case  at  the  time 
the  instructions  were  given,  is  that  it  was  submitted  to  settle 
the  issue  as  to  whether  or  not  the  defendant  should  recover 
on  his  counterclaim.  That  being  so,  the  burden  was  upon 
him  to  show  himself  entitled  to  an  affirmative' answer  by  the 
requisite  qiianiiuni  and  quality  of  proof. 

But  it  is  urged,  even  if  the  burden  of  proof  did  rest  upon 
the  defendant  to  establish  the  affirmative  of  the  question,  the 
instruction  given  did  not  and  could  not  prejudice  the  plaint- 
iffs, inasmuch  as  by  answering  the  question  "Yes"  they  must 
have  found  such  fact  by  a  preponderance  of  the  evidence  and 
to  a  reasonable  certainty.  This  reasoning  seems  plausible, 
but  it  overlooks  the  fact  that  the  jury  may  have  arrived  at  the 
answer  they  did  owing  to  the  erroneous  instruction  that  they 
could  not  answer  it  in  the  negative  imless  they  were  satisfied 
by  a  preponderance  of  the  evidence  and  to  a  reasonable  cer- 
tainty that  it  should  be  so  answered.  It  is  manifest  that  the 
instruction,  "you  will  answer  the  question  ^No^  if  you  are 
satisfied  to  a  reasonable  certainty  by  the  preponderance  of 
the  evidence  that  the  fact  is  as  expressed  by  sudi  answer/' 
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was  erroneous  and  prejudicial  to  plaintiffs,  because  in  the 
absence  of  suflScient  evidence  to  preponderate  in  favor  of  an 
affirmative  answer  they  should  have  been  instructed  to  an- 
swer it  in  the  negative.  But  this  the  instruction  did  not  per- 
mit them  to  do.  Had  they  answered  it  *^No,"  the  plaintiffs 
would  be  in  no  position  to  allege  error  on  account  of  the  er- 
roneous instruction,  as  the  answer  would  have  been  favorable 
to  thenL  It  ought  to  follow  as  a  matter  of  course  that  a 
party  upon  whom  a  greater  burden  has  been  cast  by  an  in- 
struction than  the  law  requires  can  justly  complain  thereof 
when  the  answer  is  unfavorable  to  him.  Such  error  cannot  be 
deemed  cured  by  a  correct  instruction  as  to  the  burden  resting 
upon  the  opposite  party.  Jackman  v,  Inman,  134  Wis.  297, 
114:  N.  W.  489.  As  to  this  question  the  court  should  have 
instructed  the  jury  that  the  burden  was  upon  the  defendant 
to  satisfy  them  by  a  preponderance  of  the  evidence  and  to  a 
reasonable  certainty  that  the  question  should  be  answered  in 
the  affirmative,  and  that  unless  they  were  so  satisfied  they 
should  answer  it  in  the  negative.  The  plaintiffs  requested 
an  instruction  to  this  effect  and  the  refusal  to  give  it  was 
error.  Pelitier  v.  C,  St.  P.,  M.  &  0.  R.  Co.  88  Wis.  621, 
60  N.  W.  250 ;  Ward  v,  C,  M.  &  St.  P.  R.  Co.  102  Wis.  215, 
78  N.  W.  442 ;  Odegard  v.  NoHh  Wis.  L.  Co.  130  Wis.  659, 
110  N.  W.  809.  Where  there  is  an  erroneous  instruction  as 
to  the  burden  of  proof  upon  a  material  issue,  such  error  must 
be  deemed  to  affect  the  substantial  rights  of  the  party,  and  the 
provisions  of  sec  3072m^  Stats.  (Laws  of  1909,  ch.  192), 
cannot  be  invoked  to  save  the  judgment.  Even  where  a  cor- 
rect rule  is  stated  in  the  charge,  followed  later  by  an  errone- 
ous one,  it  has  been  held  that  the  error  is  of  such  a  substan- 
tial nature  as  to  work  a  reversal  of  the  judgment.  Parker 
V.  HvU,  71  Wis.  368,  37  N.  W.  351. 

Lastly,  we  are  asked  to  affirm  the  judgment,  though  the 
charge  was  erroneous,  on  the  ground  that  the  question  of  fact 
embodied  in  the  first  question  of  the  special  verdict  was 
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neither  dose  nor  doubtful,  and  the  jury^s  answer  thereto  was 
abundantly  supported  by  the  evidence.  Conceding  there  was 
ample  evidence  to  support  the  verdict^  still  that  is  not  suffi- 
cient to  prevent  a  reversal  of  the  judgment.  It  is  only  in 
case  the  evidence  would  warrant  a  direction  of  the  verdict 
that  an  error  in  an  instruction  as  to  the  burden  of  proof  upon 
a  material  issue  can  be  regarded  as  nonprejudicial  For  if 
there  is  any  evidence  in  the  case  to  support  a  contrary  finding, 
the  court  cannot  say  but  that  the  jury  might  have  so  found  un- 
der correct  instructions.  See  Jackman  v.  Inman,  134:  Wis. 
297, 114:  N.  W.  489.  In  this  case  the  evidence  would  sustain 
a  negative  answer  to  the  first  question,  and  hence  the  judgment 
must  be  reversed. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Smits,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

February  2i— March  H,  1911. 

Witnesses:  Physiciana  and  surgeons:  Qualification  tu  experts:  Privi- 
lege: Criminal  lato:  Rape:  Leading  questions  to  child:  Discre- 
tion: Irrelevant  testimony:  Harmless  errors:  Complaint  &y  pros- 
ecutrix: Details:  Instructions  to  jury:  Statutes:  Implied  repeal: 
Cruel  and  unusual  punishment. 

1.  Under  sec.  1436,  Stats.  (Supp.  1906:  Laws  of  1903.  eh.  426,  sec.  8), 

a  physician  who  qualifies  as  an  expert  under  general  common- 
law  rules  may  he  allowed  to  testify  as  such  in  a  criminal  case, 
even  though  his  license  has  not  been  recorded  as  required  by 
sec.  1435e  (Supp.  1906:  Laws  of  1903,  ch.  426,  sec.  5). 

2.  Testimony  of  a  witness  that  he  is  a  practicing  physician  duly  li- 

censed to  practice  in  this  state  must  be  held  to  mean,  prima 
facie,  that  he  has  fuUy  complied  with  the  license  law. 
S.  Where  a  physician  called  as  a  witness  in  a  rape  case  testified  that 
he  had  been  an  active  practitioner  for  a  number  of  years,  it 
will  be  inferred  that  he  was  qualified  by  practical  experience  to 
testify  as  an  expert,  in  the  absence  of  any  cross-examination  as 
to  such  qualification. 
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4.  If  sec.  4075,  Stats.  (1898),  proTiding  that  no  physician  shall  be 
compelled  to  disclose  information  acquired  in  attending  a  pa- 
tient professionally  which  was  necessary  to  enable  him  to  pre- 
scribe for  the  patient,  applies  to  criminal  caises, — a  point  not 
decided, — ^the  conditions  mentioned  most  affirmatively  appear 
in  order  to  call  for  its  application. 

6.  Leading  questions  may,  in  the  discretion  of  the  trial  court,  be  pat 
to  the  complaining  witness  in  a  rape  case  where  she  is  young 
and  is  obliged  to  testify  concerning  matters  which  womanly 
modesty  prompts  her  to  conceal. 

6.  Where,  to  corroborate  her  testimony  as  to  her  age,  the  complain- 

ing witness  in  a  rape  case  was  asked  and  stated  the  date  of  her 
confirmation,  it  was  not  materially  prejudicial  to  allow  her  to 
state  in  what  church  she  was  confirmed. 

7.  Whether,  in  proving  that  the  assaulted  female  made  early  com- 

plaint, it  is  admissible  to  show  that  she  named  defendant  as  the 
guilty  person,  is  not  decided;  but  no  prejudicial  error  is  made 
to  appear  by  recitals  in  the  record  showing  only  that,  during 
the  opening  statement  of  the  district  attorney  as  to  what  he 
expected  to  prove,  an  objection  was  made  upon  some  such 
ground,  where  it  does  not  appear  what  the  remarks  were  to 
which  the  objection  was  made,  and  no  evidence  of  the  kind  was 
offered  or  received. 

8.  Where  the  fact  of  penetration  by  the  ravisher  was  conclusively 

established,  it  was  not  error  to  refuse  to  instruct  the  Jury  tliat 
if  they  found  there  was  no  penetration  they  might  find  defend- 
ant guilty  of  assault  with  intent  to  commit  rape. 

9.  Sec.  4580,  Stats.  (1898),  as  amended  by  ch.  296,  Laws  of  1907,  re- 

lating to  fornication  with  a  female  under  the  age  of  fourteen 
years,  did  not  have  the  effect  to  repeal  sec.  4882,  Stats.  (1898), 
relating  to  rape  of  a  female  under  that  age,  but  both  statutes 
can  stand  together. 
10.  Imprisonment  for  thirty  years  for  rape  upon  a  female  under  the 
age  of  fourteen  years,  under  sec.  4382,  Stats.  (1898),  is  held 
in  this  case  not  so  disproportionate  to  the  gravity  of  the  crime 
as  to  violate  the  constitutional  inhibition  against  cruel  and  un- 
usual punishments. 

Ebeoe  to  review  a  judgment  of  the  municipal  court  for  the 
eastern  district  of  Waukesha  county:  C.  E.  Abmin^  Judge. 
AffirmecL 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  D.  J.  Hendockj  and  for  the  pendant  in  error  on 
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that  of  the  Attorney  Oeneral  and  /.  E.  MesserschnUdt,  assist- 
ant attorney  general. 

Wii^^SLOW,  0.  J.  The  plaintiff  in  error  was  convicted  of 
the  crime  of  rape  upon  a  female  under  the  agp  of  fourteen 
years  in  violation  of  the  provisions  of  sec  4382,  Stats. 
(1898),  and  sentenced  to  imprisonment  for  thirty  years. 

Most  of  the  errors  claimed  relate  to  rulings  upon  the  trial 
and  they  will  be  briefly  considered  in  their  order. 

Two  practicing  physicians,  who  made  examination  of  the 
person  of  the  complaining  witness  after  the  alleged  rape,  were 
allowed  to  give  expert  testimony  in  the  face  of  objection  that 
they  had  not  qualified  themselves  to  testify  as  medical  ex- 
perts, and  these  rulings  are  assigned  as  error.  One  of  the 
physicians  testified  that  he  was  a  graduate  of  a  medical  col- 
lege and  was  a  practicing  physician  in  the  city  of  Waukesha,, 
duly  licensed  to  practice  in  this  state,  and  had  been  practic- 
ing for  nearly  five  years;  the  other  testified  that  he  was  a 
regular  duly  licensed  practicing  physician  in  Waukesha  and 
had  practiced  there  eleven  years.  The  objection  is  that  it 
did  not  appear  that  they  had  recorded  their  licenses  with  the 
county  clerk  as  required  by  sec.  1435e^  Stats.  (Supp.  1906: 
Laws  of  1903,  ch.  426,  sec  5),  and  hence  that  under 
sec  1436,  Stats.  (Supp.  1906 :  Laws  of  1903,  di.  426,  sec  8)^ 
they  are  debarred  from  testifying  as  experts. 

There  are  two  sufficient  answers  to  this  objection :  first,  the 
last  mentioned  section  provides  that  nothing  therein  shall  be 
construed  as  restricting  any  court  in  a  criminal  action  from 
receiving  the  testimony  of  any  person  as  a  witness,  thus  ap- 
parently leaving  courts  free  in  criminal  cases  to  receive  the 
testimony  of  physicians  who  qualify  themselves  as  experts 
under  general  common-law  rules,  regardless  of  the  require- 
ments of  this  statute;  second,  the  statement  that  they  are 
duly  licensed  to  practice  and  are  practicing  must  be  held  to 
mean  prima  facie  that  they  have  fully  complied  with  the 
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license  law,  because  the  first  above  named  section  makes  it 
unlawful  for  a  physician  to  practice  in  the  state  who  has  not 
first  recorded  his  licensa  Had  the  accused  desired,  he  could 
have  cross-examined  the  witness  fully  as  to  his  qualifications 
before  his  examination  as  an  expert 

Another  objection  is  urged  to  the  effect  that  neither  of  the 
physicians  qualified  himself  because  neither  testified  that  he 
had  ever  had  practical  experience  in  a  case  of  this  kind. 
Both  testified  that  they  were  active  practitioners  and  had 
been  such  for  a  number  of  years.  This  carries  with  it  tHe 
fair  inference  that  their  testimony  was  based  on  actual  ex- 
perience. It  was  open  to  the  accused  to  cross-examine  them 
as  to  their  practical  knowledge,  but  he  did  not  choose  to  do 
so.     Miske  v.  Thorn,  144  Wis.  178, 128  N.  W.  858. 

It  is  further  claimed  that  the  physicians  should  not  have 
been  allowed  to  testify  because  their  information  was  gained 
while  treating  the  complaining  witness  professionally  and 
hence  comes  within  the  inhibition  of  sec  4075,  Stats.  (1898), 
which  provides  that  no  physician  shall  be  compelled  to  dis- 
<jlose  information  acquired  in  attending  a  patient  profession- 
ally and  which  information  was  necessary  in  order  to  en- 
able him  to  prescribe  for  the  patient. 

We  do  not  decide  whether  this  statute  applies  to  criminal 
cases,  but,  assuming  that  it  does,  it  must  affirmatively  appear, 
in  order  to  call  for  its  application,  that  the  information  was 
acquired  while  the  physician  was  attending  the  patient  in  his 
professional  capacity  and  that  it  was  necessary  in  order  to 
enable  the  physician  to  prescribe.  Neither  of  these  facts  ap- 
pears and  hence  there  was  no  error  in  any  event. 

Objection  is  made  that  the  state  was  allowed  to  put  leading 
questions  to  the  prosecuting  witness,  and  such  is  the  fact, 
but  in  cases  of  this  nature,  where  the  witness  is  young  and  is 
obliged  to  testify  concerning  matters  which  every  instinct  of 
womanly  modesty  prompts  her  to  conceal,  the  rule  is  well 
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established  that  leading  questions  are  almost  always  neces- 
sary in  order  to  get  at  the  facts.  A  child  who  would  testify 
glibly  as  to  such  matters  would  be  justly  regarded  with  sus- 
picion. It  does  not  appear  in  the  present  case  that  the  dis- 
cretion of  the  court  was  abused. 

The  complaining  witness  was  asked  without  objection 
whether  she  was  confirmed  this  year  and  answered  "Yes," 
the  intention  evidently  being  to  corroborate  her  statement  as 
to  her  age.  She  was  then  asked  in  what  church,  and  replied 
against  objection,  "In  the  German  Reformed  Church."  The 
admission  of  this  answer  is  alleged  as  error.  Its  relevancy 
is  not  made  to  appear  satisfactorily,  and  we  should  have  been 
better  pleased  had  the  objection  been  sustained.  We  are  un- 
able, however,  to  conclude  that  the  reception  of  the  answer 
was  materially  prejudicial. 

It  is  claimed  that  prejudicial  error  was  committed  in  a 
ruling  by  the  court  during  the  opening  statement  of  the  dis- 
trict attorney.     The  record  shows  the  following  facts : 

"During  the  opening  statement  the  attorney  for  the  ac- 
cused said :  ^I  object  to  that  as  incompetent,  irrelevant,  and 
immaterial,  the  talk  with  the  district  attorney,  as  not  being 
allowed  to  discuss  it.'  By  the  court :  *I  think  he  has  a  right 
to  state  that  she  made  complaint,  that  he  has  a  right  to  do.' 
Exception  taken.  Defendant's  attorney:  'What  Mr,  Smiis 
had  done  to  hert  I  object  to  the  statement  of  the  district 
attorney  that  she  complained  to  Dr.  Murphy  and  Dr.  Davies 
and  her  mother  what  Mr.  Struts,  the  defendant  named,  had 
done  to  her.'  By  the  court :  'If  it  is  confined  to  what  he  did, 
that  he  has  a  right  to  state.'     Exception  taken." 

Of  course  error  must  be  made  to  appear  affirmatively  by 
the  record.  Now  we  do  not  know  by  the  record  what  the 
district  attorney's  statement  was  to  which  objection  was 
made.  It  is  undoubted  law  that  the  fact  that  the  injured 
female  made  early  complaint  is  always  admissible,  but  the 
particulars  of  the  complaint  are  not  admissible  except  in  a 
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case  where  the  person  ravished  is  very  young.  Harmon  v. 
State,  70  Wis.  448,  86  N.  W.  1.  Just  what  particulars  the 
district  attorney  stated  he  expected  to  prove  here  does  not 
appear  from  the  record.  When  the  evidence  of  complaint 
was  introduoed  no  particulars  were  given,  nor  did  the  wit- 
nesses state  that  the  complaining  witness  named  the  defend- 
ant as  tie  guilty  party.  So  if  it  be  admitted  that  it  is  not 
competent  to  prove  that  the  assaulted  female  named  the  per- 
son in  her  complaint,  stiU  we  have  no  error  actually  shown  to 
have  been  committed  here,  for  no  evidence  of  that  kind  was 
received,  and  the  record  does  not  even  tell  us  with  any  cer- 
tainty that  the  district  attorney  stated  that  it  would  be  of- 
fered. There  is  some  divergence  of  authority  upon  the  ques- 
tion suggested ;  the  weight  of  authority  seeming  to  be  against 
the  reception  of  such  evidence  and  confining  the  proof  simply 
to  the  fact  of  complaint  without  details  and  without  the  name 
of  the  accused  party.  There  are,  however,  jurisdictions 
where  it  is  held  that  the  name  can  be  given.  10  Ency.  of 
Ev.  587,  588,  and  notes.  This  court  seems  not  to  have  met 
the  proposition  directly  and  we  do  not  now  decide  it,  but  hold 
that  upon  the  showing  here  made  no  prejudicial  error  appears 
in  any  event. 

The  accused  requested  the  court  to  instruct  the  jury  that 
if  they  found  there  was  no  penetration  of  the  female  organ 
they  might  find  the  defendant  guilty  of  assault -with  intent  to 
commit  rape,  but  the  court  refused  to  give  the  instruction  or 
its  equivalent.  This  refusal  is  alleged  as  error.  The  fact 
that  there  had  been  penetration  of  the  female  organ  of  the 
prosecuting  witness  at  about  the  time  of  the  alleged  rape  was 
conclusively  established;  furthermore,  it  was  not  suggested 
on  the  trial  or  in  this  court  that  the  penetration  had  been  ac- 
complished by  any  other  person  or  agency  than  that  claimed 
by  the  state.  The  evidence  had  made  it  certain  that  who- 
ever committed  the  assault  succeeded  in  accomplishing  pene* 
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tration,  hence  there  was  no  room  for  a  finding  that  the  de- 
fendant had  committed  an  assault  with  intent  to  penetrate 
but  had  failed  in  accomplishing  his  purpose.  Either  he  was 
guilty  of  rape  or  was  entirely  innocent. 

It  is  contended  that  sec  4580,  Stats.  (1898),  as  amended 
by  ch.  296,  Laws  of  1907,  is  so  far  inconsistent  with  the  pro- 
visions of  sec.  4382  as  to  amount  to  a  practical  repeal  of  the 
last  named  section,  or,  if  not,  then  that  it  demonstrates  that 
there  was  no  intent  on  the  part  of  the  legislature  that  the  crime 
of  rape  upon  a  girl  under  fourteen  years  of  age  should  be 
punished  so  severely  as  has  been  the  case  here.  The  bearing 
of  sec.  4580  on  the  rape  statutes  was  fully  considered  in  Loo^e 
V.  State,  120  Wis.  115,  97  N.  W.  526,  and  it  seems  unneces- 
sary to  add  anything  further  here.  It  was  there  held  that 
both  statutes  could  stand  together,  applying  to  sexual  offenses 
not  differing  perhaps  in  the  physical  act  but  widely  differing 
in  their  moral  enormity.  The  amendments  of  1907  con- 
tained in  ch.  296  and  ch.  653  of  the  laws  of  that  year  do  not 
affect  the  conclusion  there  reached. 

It  is  aigued  that  the  punishment  in  the  present  case  is  cruel 
and  unusual.  The  original  statute  of  this  state  punished 
rape  upon  a  girl  under  the  age  of  consent  with  imprisonment 
for  life  (E.  S.  1849,  ch.  133,  sec  40),  and  the  punishment  so 
remained  for  many  years.  It  is  true  that  the  age  of  consent 
was  raised  by  ch.  193  of  the  Laws  of  1887  to  fourteen  years, 
but  the  limit  of  punishment  was  not  changed  until  1889,  when 
by  ch.  368  of  the  laws  of  that  year  the  present  punishment  was 
inserted  in  place  of  imprisonment  for  life. 

It  is  true  that  under  this  statute  the  punishment  may  be 
very  severe  and  we  can  readily  imagine  cases  where,  if  the 
•extreme  limit  of  imprisonment  or  any  term  nearing  that 
limit  were  imposed,  it  might  well  be  condemned  as  cruel  and 
unusual.  In  the  present  case,  however,  while  the  sentence 
is  severe,  we  are  unable  to  say  that  the  punishment  inflicted  is 
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so  disproportionate  to  the  gravity  of  the  crime  as  to  offend 
against  the  constitutional  inhibition  against  cruel  and  un- 
usual punishments. 
By  the  Court. — Judgment  affirmed. 


State  bx  bbx.  Greeley,  Appellant,  vs.  Joint  Free  High 

SoHOOIi   DlSTMCT    OF   THE   ToWN   OF  WatEEFOBD  A2n> 

YiLLAOB  OF  Watebford  and  others,  Eespondents. 

February  2S— March  14,  1911. 

Schools:  Free  high  school  districts:  Dissolution:  Statute  construed. 

Sec.  490a,  Stats.  (Laws  of  1907,  ch.  688),  relating  to  dissolution  of 
free  high  school  districts,  applies  to  high  school  districts  formed 
under  sec.  490  (Laws  of  1909,  ch.  217),  but  not  to  Joint  free 
high  school  districts  formed  under  sec.  491  (Supp.  1906): 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  W,  J.  Tubneb,  Judge.    AffirmecL 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  dis- 
missing the  complaint  on  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  suit  is 
in  the  nature  of  quo  warranto  to  try  the  right  of  the  defend- 
ants WiUiam  Sanders  and  Anna  E.  Bennett  to  exercise  the 
franchises  and  powers  of  the  offices  of  clerk  and  director,  re- 
spectively, of  a  joint  free  high  school  district  of  the  town  and 
incorporated  village  of  Waterford  in  Sacine  county.  The 
ground  of  attack  is  that  the  district  was  dissolved  by  vote  at 
the  annual  election  in  April,  1910,  and  this  question  tuma 
upon  the  validity  of  the  vote  cast  and  whether  sec  490a, 
Stats.  (Laws  of  1907,  ch.  588),  applies  to  joint  free  high 
school  districts  established  under  sec  491,  Stats.  (Supp. 
1906). 

For  the  appellant  there  was  a  brief  by  /.  E.  Dodge,  of 


14]  JANUAEY  TEEM,  1911.  609 

State  ex  rel.  Greeley  y.  Joint  Free  High  School  District,  145  'Wis.  608. 

counsel,  and  Oeorge  W.  Waller  and  Simmons  &  Walker,  alr 
tomeys,  and  oral  argument  by  Mr*  John  B,  Simmions  and 
Mr.  Waller. 

For  the  respondents  there  was  a  brief  by  Hand  <&  Hand 
and  Kearney,  Thompson  &  Myers,  and  oral  argument  by 
E.  B.  Hand  and  T7.  D.  Thompson. 

Kerwin,  J.  It  is  conceded  by  counsel  for  appellant  that 
only  by  express  statutory  provision  can  dissolution  of  the  dis- 
trict in  question  take  place ;  and  that  none  exists  except  it  can 
be  found  in  ch.  588,  Laws  of  1907,  incorporated  into  the 
general  statutes  as  sec.  490a,  which  provides: 

"The  electors  of  any  town,  village  or  city  school  district  or 
subdistrict  maintaining  a  free  high  school,  may  at  any  annual 
meeting  or  election,  vote  upon  tiie  question  of  surrendering 
the  certificate  of  organization  of  the  free  hi^  school  and  the 
dissolving  of  the  high  school  district  .  .  .  The  vote  shall  be 
taken  by  ballot  and  canvassed  according  to  the  statutes  for 
conducting  elections  in  such  municipality.  Those  ballots  in 
favor  of  the  surrendering  of  the  certificate  and  dissolution  of 
the  free  high  school  district  shall  be  written  or  printed  'for 
surrender,'  those  opposed  'against  surrender/  *' 

The  first  question  presented  under  this  statute  is.  Does  it 
apply  to  joint  school  districts  formed  under  sec.  491,  Stats. 
(Supp.  1906),  or  does  it  apply  solely  to  districts  established 
under  sec.  490  ?  Sec.  490,  Stats.  (Laws  of  1909,  ch.  217), 
provides  that  any  town,  village  or  city,  school  or  subdistrict 
which  contains  within  its  limits  an  incorporated  village  or 
which  has  a  graded  school  of  not  less  than  two  departments 
may  establish  and  maintain  not  exceeding  two  high  schools 
in  the  manner  and  with  the  privileges  therein  provided.  The 
section  further  provides  that  the  question  of  establishing  such 
school  may  be  submitted  to  a  vote  and  that  the  vote  shall  be 
taken  by  resolution,  and  if  the  resolution  be  adopted  "such 
town,  district,  subdistricti  village  or  city  shall  constitute  a 
high  school  district." 
Vol.  146  —  39 
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Sec  491,  Stats.,  as  amended  (Supp.  1906),  provides  for 
the  formation  of  a  "joint  free  high  school  district"  by  two  or 
more  adjoining  towns  or  school  districts,  or  one  or  more 
towns  or  school  districts  and  an  incorporated  village  or  city 
when  the  same  together  will  make  a  district  of  contiguous 
territory.  The  statute  provides  for  the  submission  to  the 
electors  by  resolution  and  that  the  resolution  shall  not  be 
adopted  unless  a  majority  of  the  votes  cast  in  each  such  town, 
school  district,  city,  or  village  be  in  favor  of  it  Sec-  491 
makes  express  provision  for  a  case  like  the  one  before  us- 
It  provides : 

"The  creation  of  a  new  town  or  incorporation  of  a  village 
out  of  the  territory  included  in  a  free  high  school  district 
shall  not  dissolve  nor  otherwise  affect  such  district  but  such 
towns  or  town  and  village  shall  thereafter  constitute  a  joint 
high  school  district" 

It  will  be  seen  that  the  statutes,  sees.  490  and  491  as 
amended,  make  provision  for  two  classes  of  free  high  schools, 
the  latter  under  sec  491  denominated  a  joint  high  school  dis- 
trict, and  while  there  are  many  provisions  of  the  statute  un- 
der the  head  "Free  High  Schools,"  which  embrace  sees,  490 
and  491,  common  to  both  classes  of  free  high  schools,  the  two 
classes  of  schools  are  nevertheless  designated  by  the  statute 
as  separate,  the  joint  free  high  school  district  under  sec  491 
being  a  class  by  itself.  This  is  apparent  by  the  terms  of 
sec  490a,  which  seems  to  apply  exclusively  to  high  school 
districts  designated  in  sec  490. 

The  complaint  alleges  that  the  defendant  joint  free  high 
school  district  comprises  the  entire  territory  of  the  town  of 
Waterf ord  and  village  of  Waterf ord  in  the  county  of  Racine ; 
that  said  joint  free  high  school  district  was  originally  organ- 
ized under  the  laws  of  Wisconsin  as  a  township  free  high 
school  district,  and  that  afterwards  the  village  of  Waterford 
was  duly  incorporated  as  a  village  out  of  the  territory  in  said 
free  high  school  district,  which  thereupon  became  a  joint  high 
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school  district  consisting  of  the  town  of  Waterford  and  the 
village  of  Waterford  under  sec  491,  Stats.,  as  amended. 

The  complaint  further  alleges  proceedings  to  dissolve  un- 
der sec.  490a>  Stats.,  and  the  question  is  whether  said  last 
named  statute  authorizes  the  proceeding  to  dissolve  a  joint 
free  high  school  district  The  question  is  argued  at  length 
by  counsel  for  respondent  as  to  whether  the  legislature  has 
the  right  to  authorize  the  dissolution  of  a  free  high  school 
without  providing  for  the  education  of  the  resident  youth  of 
the  district  We  do  not  find  it  necessary  to  consider  this 
proposition,  because  we  think  sec  490a  does  not  apply  to 
joint  high  school  districts  established  under  sec.  491,  Stats. 

Ch.  588,  Laws  of  1907,  designated  sea  490a,  immediately 
follows  sec  490,  and  by  its  terms  shows  that  it  was  intended 
to  provide  for  the  dissolution  of  school  districts  described  in 
sec  490  and  does  not  include  school  districts  described  in 
sec  491.  The  language  of  sec  490a  heretofore  set  out  ap- 
plies specifically  to  the  districts  specified  in  sec  490  and  can- 
not by  any  rules  of  construction  be  said  to  include  the  joint 
school  districts  specified  in  sec  491,  Stats. 

But  it  is  argued  by  counsel  for  appellant  that  under  the 
subchapter  'Tree  High  Schools'*  and  comprising  sees.  490  to 
496c,  many  of  the  sections  are  obviously  applicable  to  all  high 
school  districts  indiscriminately.  A  careful  examination  of 
the  sections  applicable  to  all  schools  in  the  subchapter  we 
think  will  show  that  the  respective  sections  are  made  by  the 
language  used  applicable  to  the  schools  designated  under  both 
sections.  For  example,  sec  491a  refers  directly  to  free  high 
schools  maintained  as  "provided  in  sees.  490  and  491." 
And  scQ.  4916  refers  back  to  sec  491a.  Sec  492,  relating 
to  school  officers,  refers  to  the  officers  of  "each  free  high 
school  district,"  and  the  section  also  mentions  "joint  districts," 
showing  that  the  section  has  relation  to  both  classes  of  dis- 
tricts. The  statutes,  sees.  490  and  491,  expressly  provide 
for  the  two  classes  of  school  districts,  while  sec  490a  has 
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reference  by  its  terms  to  the  school  district  referred  to  in 
sec  490;  and  by  its  terms  in  no  way  includes  the  joint  school 
district  specified  in  sec.  491. 

We  must  therefore  hold  that  sec  490  does  not  authorize 
the  dissolution  of  a  joint  high  school  district  established  un- 
der sec,  491. 

Other  questions  discussed  need  not  be  treated. 

By  the  Court. — Judgment  appealed  from  is  affirmed. 


Smith,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Fe}>ruary  25-~March  H,  191U 

Criminal  law:  Appeal  and  error:  Review:  Verdict:  Exceptions:  Depo- 
sitions on  tehalf  of  accused:  Use  ty  state:  Waiver  of  constitu- 
tional rights:  Nonprejudicial  errors:  Evidence:  Relevancy, 

1.  The  rule  that  the  finding  of  a  jury  must  be  regarded  as  a  veritT 

on  appeal  if  in  any  reasonable  view  of  the  evidence  such  a  con- 
clusion could  have  been  arrived  at,  applies  to  verdicts  In  crim- 
inal cases. 

2.  Where  objection  to  use  by  the  state  of  a  deposition  taken  on  be- 

half of  the  accused  was  not  insisted  upon  at  the  trial,  and  no 
exception  was  taken  to  the  ruling  permitting  such  use,  the  ob- 
jection is  not  available  on  writ  of  error. 
8.  A  deposition  taken  on  behalf  of  accused  and  placed  and  left  on 
file,  whether  ofTered  by  him  or  not,  may  be  used  against  him — 
he  having  to  that  extent  waived  his  right  to  meet  the  witness 
face  to  face. 

4.  The  defendant  in  a  criminal  action  may  waive  any  right  except 

his  right  to  a  trial  by  twelve  jurors. 

5.  Under  sec.  2829,  Stats.  (1898),  no  judicial  determination,  whether 

in  a  civil  or  criminal  case,  will  be  disturbed  on  purely  technical 
grounds,  or  on  any  grounds  not  substantially  and  unjustly  af- 
fecting the  party  complaining,  unless  the  written  law  so  pro- 
vides. 

6.  The  question  whether  evidence  offered  to  show  guilty  intent 

could  reasonably  be  considered  as  tending  to  prove  such  intent 
is  largely  a  matter  of  judgment,  and  a  ruling  of  the  trial  court 
thereon  will  not  be  disturbed  except  for  manifest  error. 
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Ebsob  to  review  a  judgment  of  the  circuit  court  for  She- 
boygan county:  Miohaei*  Kiswan,  Circuit  Judge.  Af- 
firmed. 

Plaintiff  in  error  was  informed  against  as  having,  at  a 
place  and  time  named,  while  acting  as  agent  of  E.  B.  Garton, 
and  not  the  latter's  apprentice  nor  under  sixteen  years  of  age, 
been  intrusted,  as  such  agent,  with  a  certain  certificate  of 
corporate  stock  of  the  value  of  $1,000,  for  sale  thereof  and, 
being  so  intrusted,  of  having  feloniously  taken  and  carried 
away  said  property  intending  to  fraudulently  convert  it  to 
his  own  use. 

The  information  contained  all  formal  requisites  and  pur- 
ported to  charge  an  offense  under  sec  4418,  Stats.  (1898). 
He  was  tried  on  the  issue  of  not  guilty,  convicted,  and  sen- 
tenced to  state  prison  for  two  years. 

Theo.  Benfey,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney Oeneral,  A.  G.  Titus,  assistant  attorney  general,  and 
TT.  B.  Collvns,  district  attorney,  and  oral  argument  by  Mr, 
Collins. 

Habshall,  J.  Counsel  for  plaintiff  in  error  present 
some  nineteen  assignments  of  error  for  consideration.  All 
may  be  sufficiently  considered  in  a  few  groups  and  with  brief 
discussion. 

It  is  first  suggested  the  evidence  does  not  sustain  the  ver- 
dict. Under  the  rule  that  the  finding  of  a  jury  must  be  re- 
garded as  a  verity  on  appeal  if  in  any  reasonable  view  of  the 
evidence  such  a  conclusion  could  have  been  arrived  at,  the 
one  before  us  cannot  be  disturbed  unless  some  prejudicial 
error  of  law  was  committed.  That  rule  applies  to  verdicts  in 
criminal  cases  as  well  as  in  civil  cases. 

It  is  further  suggested  the  circuit  court  erred  in  permitting 
depositions  taken  on  behaK  of  the  accused  to  be  used  against 
him.  There  are  at  least  two  efficient  answers  to  that  sug- 
gestion. 
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It  does  not  appear  that  objection  to  use  of  the  depositions 
on  behalf  of  the  state  was  insisted  upon,  or  any  exception 
taken  to  the  ruling  of  the  court  in  that  regard.     There  was 
considerable  discussion  when  the  case  was  being  made  in 
chief  as  to  whether  depositions  could  be  used,  properly, 
against  a  defendant  in  a  criminal  action  till  offered  in  his  be- 
half, ending  by  an  agreement,  subject  to  conditions  not  ma- 
terial here,  that  the  direct  examinations,  in  due  course,  should 
be  read  on  behalf  of  the  accused,  subject  to  such  objections  as 
might  then  be  made,  and  that  the  state's  attorney  might  then 
read  such  of  the  depositions  as  he  might  choose  to,  subject  to 
such  objections  as  to  relevancy  as  counsel  for  the  accused 
should  then  make.     Leading  up  to  this  agreement  the  latter's 
counsel  made  some  objections,  raising  however  only  the  ques- 
tion of  whether  a  deposition  taken  by  one  parly  can  be  used 
by  his  adversary  in  advance  of  its  having  been  oflFered  in  his 
own  behalf.     Some  rulings  were  made  respecting  such  ob- 
jection, to  the  effect  that  no  part  of  a  deposition  can  be  ex- 
cluded upon  an  offer  to  use  it  by  the  party  adverse  to  the  one 
in  whose  behalf  it  was  taken,  solely  on  the  ground  of  its  com- 
petency for  the  former  being  dependable  upon  whether  the 
latter  sees  fit  to  use  it  and  to  the  extent  of  such  use.     The 
court  overruled  the  objection,  holding  that  if  one  party  to 
an  action  takes  a  deposition  for  use  on  the  trial,  places  it  on 
file,  and  fails  to  withdraw  it  properly  before  trial  yet  does  not 
read  it  in  evidence,  any  part  thereof  which  the  opposite  party 
may  desire  to  read,  he  can  offer  subject  to  objection,  as  if  the 
witness  were  present  testifying.     No  exception  was  taken  to 
such  ruling.     Thus  it  will  be  seen  that  no  question  as  to  the 
competency  of  the  depositions  in  question  was  preserved  for 
review. 

Notwithstanding  the  question  of  competency  was  waived, 
as  we  have  seen,  we  may  well  observe  that  if  it  were  other- 
wise the  result  would  be  the  same.  The  ruling  on  the  par- 
ticular point  presented  to  the  trial  court  is  sustained  by  Jvr 
neau  Bank  v.  McSpedon,  15  Wis.  629,  and  Hazleton  v.  Un- 
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ion  Bank,  32  Wis.  34;  McUdaner  v.  Smith,  102  Wis.  30,  78 
N.  W.  140. 

It  is  suggested  that  the  accused,  by  the  court's. rulings,  was 
deprived  of  his  constitutional  right  to  meet  the  witnesses  face 
to  face.  ISTo  objection  was  made  at  the  trial  on  that  specific 
ground.  If  it  could  be  efficiently  claimed  the  objections  in- 
terposed  were  broad  enou^  to  include  such  ground,  no  excep- 
tion was  saved  to  the  rulings.  The  accused  was  competent  to 
waive  his  constitutional  right.  One  so  circumstanced  can 
waive  any  right  he  may  have  quite  as  freely  as  in  a  civil  case. 
That  rule  only  stops  short  of  competency  in  a  criminal  case 
to  waive  the  right  to  a  trial  by  twelve  jurors.  Even  that  ex- 
ception exists  by  deference  to  early  decisions  which  the  court 
in  recent  years  has  not  thought  best  to  disturb.  JenrUngs  v. 
State,  134  ♦Wis.  307,  114  N.  W.  492;  OJcershauser  v.  State, 
136  Wis.  Ill,  116  N.  W.  769 ;  Each  v.  Staie,  141  Wis.  346, 
124  N.  W.  492 ;  Obom  v.  State,  143  Wis.  249,  126  N.  W. 
737.  In  the  latter  case  it  was  said,  referring  to  many  pre- 
vious ones,  the  doctrine  of  waiver  as  applied  to  a  criminal 
case  is  a  very  broad  one,  quite  as  broad  as  in  civil  cases. 

"No  limit  has  yet  been  found  in  this  court  to  the  com- 
petency of  an  accused  person  in  a  criminal  case  to  waive  ir- 
regularities or  rights,  except  the  single  instance, — one  of 
disability  in  a  capital  case  to  waive  the  right  of  trial  by  twelve 
jurors.^' 

It  follows,  logically, — from  the  doctrine  that  a  deposition 
taken  at  the  instance  of  one  party  and  found  on  the  court 
files  at  the  time  of  the  trial  may  be  used  by  his  adversary, 
regardless  of  whether  offered  by  the  former  or  not,  and  the 
settled  doctrine  of  waiver, — that  if  an  accused  person  sees  fit 
to  cause  a  deposition  to  be  taken  in  his  behalf  and  made  a 
part  of  the  court  files  existing  at  the  time  of  the  trial,  he 
thereby  waives  his  constitutional  right  to  meet  the  witnesses 
face  to  face,  so  far  as  otherwise  his  adversary  would  be  pre- 
cluded from  using  such  deposition  whether  offered  by  him  or 
not 
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There  are  authoritiee  else^ere  eontraiy  to  the  f oregoingy 
but  they  need  not  be  referred  to  since  this  court  has^  reallj, 
long  since  taken  its  position  in  respect  to  the  matter.  The 
general  policy  as  to  depositions  was  adopted  for  this  state  in 
J%meau  Bank  v.  McSpedon,  supra,  and  has  since  been  stead- 
fastly adhered  to^  a  choice  being  made  between  conflicting  au- 
thoritiesy  the  court  taking  the  one  most  adaptable  to  the  sys- 
tem of  our  Code,  rounded  out  as  it  is  by  the  general  declara- 
tion contained  in  sec  2829,  Stats«  (1898),  whidi  has  been 
repeatedly  held  to  apply  to  criminal  as  well  as  civil  cases. 
Under  that  policy,  progressive,  as  it  ought  to  be,  in  the  direc- 
tion of  the  sensible  and  practicable,  no  judicial  determina- 
tion can  be  disturbed  upon  purely  tedmical  grounds,  or  any 
not  substantially  unjustly  affecting  the  party  complaining, 
except  in  situations,  if  there  be  any,  where  the  hands  of  the 
court  may  be  tied  by  written  law,  actually  or  by  due  defer- 
ence to  legislative  will. 

A  group  of  assignments  of  error  are  predicated  upon  the 
claim  that  evidence  offered  to  show  guilty  intent  had  no  rele- 
vancy to  that  end.  The  objection,  primarily,  presented  in 
each  instance  a  question  of  competency.  If  the  purpose  of 
the  evidence  was  legitimate  and  in  any  reasonable  view  it 
might  have  had  some  appropriate  efficiency  with  the  jury,  it 
was  competent  and  relevant.  That  the  purpose  was  legiti- 
mate is  not  doubted.  Whether  the  evidence  could  reasonably 
be  considered  as  tending  appropriately  was  largely  a  matter 
of  judgment.  In  such  situations  it  requires  a  case  of  mani- 
fest error  to  warrant  this  court  in  disturbing  the  ruling  of 
the  circuit  judge.  SpicJc  v.  State,  140  Wis.  104,  118, 121  N. 
W,  664.  No  such  manifest  error  appears  as  to  any  such  rul- 
ing in  this  case  to  which  our  attention  has  been  called. 

The  foregoing  covers  all  matters  which  seem  to  have  suffi- 
cient merit  to  warrant  their  being  referred  to  more  than  to 
suggest  that  they  have  not  been  overlooked. 

By  the  Covrt. — Judgment  affirmed. 
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HoMiLi^AN  and  another,  Administrators,  Appellants,  vs. 
HoLLET  and  others,  imp.,  Bespondents. 

February  t-^March  i-f ,  1911. 

Trusts:  Construction  of  (agreement  vHth  creditors:  Implied  direction 
as  to  surplus:  Evidence:  Parol  proof  of  extrinsic  facts. 

1,  Wbere  a  tmst  agreement  proTldlng  for  a  oonveyance  of  property 

for  the  pajrment  of  debts  of  the  grantors,  but  containing  no  ex- 
press proyislon  for  the  return  to  them  of  any  surplus,  left  it 
doubtful  what  the  Intent  of  the  grantors  was  in  that  regard,  it 
was  proper  to  receive  and  consider  extrinsic  evidence  as  to  the 
facts  and  circumstances  surrounding  the  parties  at  the  time  of 
its  execution  in  order  to  arrive  at  its  proper  construction. 

2.  Where  such  agreement  on  the  one  hand  recited  that  the  grantors 

had  "ample  property"  to  pay  their  debts  if  it  weve  not  sacrificed, 
mentioned  the  "services  of  the  trustees"  as  part  of  the  bonsid- 
eration  of  the  transfer,  directed  that  the  trustees  continue  the 
business  until  a  certain  date  "unless  the  debts  be  sooner  paid," 
provided  for  an  annuity  to  be  paid  one  of  the  grantors  during 
the  closing  of  the  estate,  and  in  the  certificate  of  acknowledg- 
ment referred  to  the  trustees  as  "trustees  for  the  said  parties 
and  their  creditors;"  but  on  the  other  hand  called  said  trustees 
In  the  body  of  the  agreement  "trustees  for  the  creditors,"  ab- 
solutely discharged  the  personal  liability  of  the  debtors  in  con- 
sideration of  the  transfer,  provided  for  calling  a  meeting  of 
creditors  to  "realize  and  divide  the  estate,"  and  required  that  the 
books  and  accounts  of  the  trustees  should  be  at  all  times  open 
to  creditors,  not  mentioning  the  debtors,  it  is  held,  upon  ex- 
trinsic proof  showing  that  no  surplus  was  anticipated  by  at  least 
one  of  the  debtors  at  the  time  of  making  the  agreement,  and 
that  both  had  considered  the  subject  of  proTiding  in  the  agree- 
ment for  the  disposal  of  any  surplus  but  omitted  it  from  the 
final  draft,  that  the  trial  court  properly  found  the  conveyance 
to  be  absolute  for  the  benefit  of  the  creditors  alone,  and  that 
there  was  no  trust  for  the  grantors. 
8.  In  such  case  the  trustees  having,  for  lack  of  purchasers,  conveyed 
the  residuum  of  the  property  to  a  corporation  organized  by  the 
creditors  for  the  purpose  of  taking  title  thereto,  neither  the 
trustees  nor  such  corporation  was  under  obligation  to  account 
to  the  debtors  in  respect  to  the  property  so  conveyed,  although 
by  the  return  of  better  times  and  the  general  improvement  of 
business  it  increased  largely  in  value. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  James  O'Neill,  Judge.     Affi/rmed. 

This  is  an  action  in  equity  brought  by  the  administrators  of 
the  estate  of  Alexander  McMillan  to  charge  the  defendants 
John  M.  Holley,  E.  C.  Warner,  and  one  W.  W.  Cargill  (now 
deceased)  as  trustees  for  the  plaintiffs^  to  compel  an  aocount- 
ing  of  the  trust  property,  and  to  set  aside  conveyances  made 
by  said  defendants  to  the  McMillan  Company,  a  corporation, 
which  is  also  joined  as  a  defendant  The  answer  denied  the 
existence  of  any  trust.  The  action  was  referred  to  C.  L. 
Baldwin,  Esq.,  to  hear,  try,  and  determine.  The  facts  were 
not  seriously  disputed. 

Prior  to  December,  1896,  the  firm  of  D.  D.  McMillan  & 
Sons,  composed  of  D.  D.  McMillan,  John  H.  McMillan  and 
William  McMillan,  owned  and  operated  a  number  of  elevators 
in  Texas.  Alexander  McMillan  owned  considerable  real 
property  in  La  Crosse  and  elsewhere.  Both  Alexander  and 
the  firm  were  largely  in  debt,  Alexander's  individual  indebt- 
edness being  mostly  secured  by  mortgages  upon  real  estate. 
He  had  also  indorsed  the  notes  of  D.  D.  McMillan  &  Sons  to 
a  large  amount,  and  the  total  indebtedness,  secured  and  un- 
secured, amounted  to  about  $190,000.  In  November,  1898, 
the  parties  were  unable  to  proceed  in  business,  and  after  some 
negotiation  entered  into  an  agreement  with  all  of  their  cred- 
itors by  which  they  turned  over  all  of  their  property  to  Hol- 
ley, Warner,  and  Cargill  as  trustees,  which  agreement,  after 
the  preliminary  clause,  reads  as  follows : 

"Whereas,  the  said  firm  of  D.  D.  McMillan  ft  Sons  is 
largely  indebted  in  various  amounts  at  this  time  to  certain  of 
said  several  creditors,  and  said  D.  D.  McMillan  and  Alex- 
ander McMillan  are  indebted  to  others  of  said  several  cred- 
itors, and  have  also  become  contingently  liable  by  indorse- 
ment and  guarantee  for  debts  of  said  D.  D.  McMillan  &  Sons, 
and  said  firm  as  principal  debtor  and  said  D.  D.  McMillan 
and  said  Alexander  McMillan  as  principal  debtors,  and  as  in- 
dorsers  and  guarantors,  as  aforesaid^  are  not  able  at  this  time 
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to  pay  and  discharge  the  demands  of  said  creditors^  bid  have 
ample  siocJp  in  trade,  property  and  effects  for  thai  purpose  if 
the  same  can  he  converted  vnthout  sacrifice,  and  it  is  believed 
that  said  debts  can  be  paid  if  the  business  of  said  firm  can  be 
continued  with  free  use  of  the  property  and  resources  now  in 
the  hands  of  said  firm,  in  the  manner  hereinafter  provided. 
Kow  this  agreement  witnesseth  that  in  consideration  of  the 
forbearance  of  suit  by  each  of  the  creditors^  and  the  release 
on  their  part  hereinafter  contained  and  of  the  services  io  be 
performed  by  said  trustees  as  hereinafter  set  forth,  the  said 
firm  of  D.  D.  McMillan  &  Sons  and  each  and  every  member 
of  said  firm  hereby  assigns  and  transfers  in  trust  to  said 
trustees  all  personal  estate  of  every  kind  and  nature,  and  all 
notes,  claims,  demands,  book  accounts,  and  effects  of  every 
name  and  description  belonging  to  said  firm  wherever  situ- 
ated, and  the  business,  name  and  good  will  of  said  firm,  and 
authorize  and  empower  them,  forthwith  upon  and  after  the 
execution  of  this  agreement  to  take  possession  of  all  such  per- 
sonal property,  effects  and  business  and  to  continue  said  busi- 
ness voider  their  own  names  as  trustees  for  said  creditors  for 
the  length  of  time  and  subject  to  the  conditions  hereinafter  set 
forth,  and  for  the  same  considerations  aforesaid,  said  firm  of 
D.  D.  McMillan  &  Sons  will  forthwith  upon  and  after  the  ex- 
ecution of  this  agreement  convey  to  said  trustees  upon  the 
same  trusts  all  real  estate  and  interest  in  real  estate  wherever 
situate  belonging  to  and  used  by  said  firm  whether  held  in 
the  name  of  said  firm  or  in  the  name  of  any  member  thereof, 
and  for  the  same  considerations  aforesaid,  said  D.  D.  McMil- 
lan will  forthwith  upon  and  after  the  execution  of  this  agree- 
ment convey  and  transfer  to  said  trustees  upon  the  same  trusts 
all  the  following  described  real  estate  and  personal  property : 

[Description  of  property.] 

"D.  D.  McMillan  &  Sons'  property : 

[Description  of  property.] 

"And  for  the  same  consideration  aforesaid  said  Alexander 
McMillan  will  forthwith  upon  and  after  the  execution  of  this 
agreement,  convey  and  transfer  to  said  trustees,  upon  the 
same  trusts,  all  the  following  described  real  estate  and  per- 
sonal property : 

[Description  of  property.] 

"It  is  expressly  understood  and  agreed  that  this  agreement 
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shall 'be  of  no  force  and  effect  tinless  said  conveyances  and 
transfers  from  said  firm  and  from  D.  D.  McMillan  and  Alex- 
ander McMillan  shall  be  fully  executed  and  delivered  to  said 
trustees  on  or  before  the  10th  day  of  January,  1897. 

^'Scdd  trustees  shaM  hold,  manage  and  control  aM  of  said 
real  and  personal  property  so  to  be  conveyed  and  transferred 
to  them  with  power  to  lease  said  real  estate  and  collect  and  emr 
ploy  rents  as  hereinafter  provided,  and  shall  continue  the  busi- 
ness ^retof  ore  carried  on  by  the  said  firm  of  D,  D.  McMillan 
&  Sons  until  the  first  day  of  January,  A.  D,  1900,  unless  the 
•debts  of  said  firm  shall  be  sooner  fully  paid,  or  unless  the  said 
trust  shall  be  sooner  terminated  in  the  manner  hereinafter 
provided.  They  shall  keep  said  property  in  good  condition 
and  repairs,  keep  all  insurable  portions  thereof  insured 
against  fire  or  other  damage  to  the  extent^  at  least,  that  the 
same  is  now  insured,  or  more  in  their  discretion,  distribute 
and  pay  over  the  net  profits  of  said  business  and  net  proceeds 
of  rents  and  all  other  income  from  said  property  and  business 
among  and  to  said  creditors  pro  rata  according  to  the  amounts 
of  their  several  demands,  and  in  fixing  the  amount  of  said 
several  demands  for  purposes  of  such  distribuiion  they  shall 
add  to  the  face  of  each  claim  the  interest  thereon  accrued  and 
unpaid  up  to  Jammry  1st,  1897;  and  it  is  expressly  under- 
stood that  such  pro  rata  payments  of  net  proceeds  shall  be  ap- 
plied in  extinguishment  of  interest  accrued  up  to  the  date  of 
each  payment,  and  in  case  of  deficiency  in  the  amount  to  pay 
all  accrued  interest,  interest  accrued  upon  any  indebtedness 
secured  by  mortgage,  pledge  or  hypothecation  now  in  force, 
shall  be  first  paid  in  full,  and  if  there  should  be  any  deficiency 
in  the  amount  required  to  pay  such  mortgage  interest,  pay- 
ments shall  be  made  on  account  of  interest  upon  secured  in- 
debtedness pro  rata  according  to  the  several  principal  amounts. 

'^And  it  is  furtlier  hereby  agreed  and  declared,  thai  if  at 
any  time  prior  to  said  first  day  of  January,  1900,  the  said 
trustees  shall  be  of  the  opinion  that  having  regard  to  the  con- 
dition and  prospect  of  the  business  of  said  debtors  so  contin- 
ued by  them  it  would  be  expedient  forthwith  to  wind  up  the 
same  and  realize  and  divide  the  estate,  they  shall  call  a  meet- 
ing of  said  creditors  by  circular  letter,  stating  the  time,  place 
and  object  of  the  meeting,  and  sent  by  post  or  otherwise  to  the 
last  known  place  of  abode  or  business  of  such  creditors,  re- 
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spectively,  or  their  respective  agents,  in  time  to  give  tP  said 
creditors  or  agents  fifteen  clear  days'  notice  of  such  meeting ; 
and  if  at  such  meeting  a  majority  in  number  representing 
three  fourths  in  value  of  the  creditors  present  or  represented 
at  the  meeting  shall  resolve  that  the  said  business  and  estate- 
be  wound  up  and  realized,  then  the  trustees  shall,  with  all 
convenient  speed,  proceed  to  wind  up  the  said  business,  and 
to  sell,  collect,  and  realize  the  said  estate,  and  apply  the  net 
proceeds  thereof  first  in  the  payment  of  all  debts  secured  by 
mortgage  in  the  order  of  legal  preference,  and  the  remainder 
pro  rata  as  aforesaid  upon  vnsecvred  claims.  If  ail  the  said 
debts  shall  not  have  been  fully  paid  on  or  before  January  1st, 
1900,  and  the  said  creditors  shall  not  on  or  before  that  date 
have  consented  in  writing  to  a  further  extension  of  said  trust 
and  continuance  of  said  business  in  the  manner  and  for  the 
purpose  herein  provided,  it  shall  then  be  the  duty  of  the  said 
trufitees  to  proceed  as  aforesaid  to  wind  up  the  said  business 
and  to  sell,  collect  and  realize  said  estate  and  apply  the  net 
proceeds  as  hereinbefore  provided,  and  all  provisions  of  thi» 
agreement  as  to  control  and  management  and  power  of  sale  of 
and  over  all  the  property  of  said  estates  shall  be  continued  in 
force  for  such  length  of  time  after  January  1st,  1900,  as  may 
be  necessary  for  the  purpose  of  winding  up  the  estate.  Full 
power  and  authority  is  given  hereby  to  said  trustees  in  their 
discretion  to  sell  and  dispose  of  any  of  the  property,  real  or 
personal,  conveyed  and  to  be  conveyed  to  them  pursuant  to  the 
provisions  hereof,  tuhich  in  their  opinion  is  not  necessary  or 
useful  in  the  further  prosecuiion  of  the  business,  and  to  use 
wnd  apply  the  net  proceeds  thereof  in  the  same  manner  here- 
inbefore provided  for  the  use  and  application  of  the  net  prof- 
its of  said  business,  and  in  consideration  of  the  premises  the 
creditors  hereby  respectively  release  said  debtors,  their  heirs, 
executors  omd  administrators  from  the  said  debts  due  to  them 
respectively,  and  from  all  liability  as  indorsers  or  guarantors, 
and  from  all  actions,  proceedings,  claims  and  demands  in  re- 
spect thereof.  Provided,  however,  and  it  is  hereby  agreed 
and  declared,  that  these  presents,  and  the  release  hereinbe- 
fore contained,  shall  not  in  any  wise  prejudice  or  affect  the 
rights  or  remedies  of  any  of  the  said  creditors  against  any 
surety  or  sureties  other  than  said  Alexander  McMillan  and 
D.  D.  McMillan,  or  any  person  or  persons  other  than  the  debt- 
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ors,  their  heirs,  executors  or  administrators,  and  that  no 
pledges,  mortgage  or  hypothecation  of  any  of  the  property 
hereinbefore  mentioned  as  conveyed  and  transferred,  or  to  be 
conveyed  and  transferred  to  said  trustees  shall  be  deemed  to 
be  released  or  dischai^ged,  or  in  any  manner  impaired,  except 
by  payment  in  full  of  the  indebtedness  secured  by  said  pledge, 
mortgage,  or  hypothecation ;  and  at  and  after  the  time  of  the 
termination  of  the  trust  herein  provided  for  or  of  any  agreed 
extensions  thereof  or  of  its  termination  by  vote  of  three 
fourths  in  value  of  the  creditors  as  hereinbefore  provided  for, 
the  holder  of  any  such  pledge,  mortgage  or  hypothecation  may 
proceed  to  enforce  the  same  for  any  then  unpaid  portion  of 
the  indebtedness  secured  thereby.  And  it  is  further  agreed 
that  the  books  and  papers  of  said  business  to  be  continued  by 
said  trustees  and  all  books  and  accounts  of  and  relating  to  the 
management  of  said  entire  trust  estate  shall  be  open  at  all 
times  in  proper  business  hours  to  examination  by  any  of  said 
creditors,  or  by  any  coromittee  whom  they  may  appoint  for 
that  purpose. 

^^In  consideration  of  the  fact  that  said  Alexander  McMillan 
is  only  liable  contingently  and  as  an  indorser  for  the  indebt- 
edness of  said  firm  of  D.  D.  McMillan  &  Sons  and  that  this 
agreement  provides  for  the  conveyance  to  said  trustees  of  all 
the  productive  property  of  said  Alexander  McMillan,  it  is 
hereby  further  agreed  that  said  trustees  shall  and  may  pay 
over  from  tims  to  tim^  to  said  AUxa/nder  McMillan  out  of  the 
proceeds  of  rentals  or  other  income  derived  from  the  property 
conveyed  by  said  Alexander  McMillan  pursuant  hereto  a  sum 
or  sums  not  exceeding  in  the  aggregate  two  thousand  dollars 
{$2,000)  per  annum. 

"A  majority  of  said  trustees  shall  have  power  to  do  any  act 
required  to  be  done  in  the  execution  of  this  trust.'* 

This  agreement  was  duly  signed,  sealed,  and  acknowledged 
by  the  grantors,  the  trustees,  and  the  creditors. 

In  January,  1897,  the  trustees  took  possession  of  all  of  the 
property  and  commenced  its  administration.  They  sold  the 
Texas  elevators  and  some  other  property  and  made  payments 
upon  the  claims.  In  September,  1897,  they  were  threatened 
with  suit  by  the  receiver  of  the  National  Bank  of  Illinois^ 
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which  had  a  claim  of  $10,000  face  value,  and  the  trustees  pur- 
•chased  the  claim  for  one  third  of  its  face,  each  trustee  furnish- 
ing $1,111.11,  and  taking  an  assignment  of  one  third  of  the 
claim.  March  1,  1900,  the  outstanding  unsecured  claims 
with  interest  amoimted  to  more  than  $62,000,  held  by  eight 
'Claimants,  three  of  whom  were  the  trustees  and  held  the  fol- 
lowing amoimts,  respectively:  State  Bank  of  La  Crosse  (rep- 
resented by  John  M.  Holley),  $18,200;  W.  W.  Cargill, 
$13,100 ;  and  E.  C.  Warner,  $13,500.  The  balance  was  held 
in  smaller  sums  by  five  other  claimants.  There  were  also 
notes  outstanding  given  by  the  trustees  to  pay  off  mortgages 
and  to  defray  operating  expenses  of  $19,600,  unpaid  bills  for 
expenses  of  $2,153.65,  and  a  mortgage  indebtedness  on  the 
McMillan  building  in  La  Crosse  of  $25,000,  making  a  total 
•of  $109,103.65.  The  property  then  left  in  the  hands  of  the 
trustees  consisted  almost  entirely  of  real  estate  which  had 
been  owned  by  Alexander  McMillan  in  the  city  of  La  Crosse, 
including  the  McMillan  building,  together  with  some  acreage 
property  at  St.  Paul,  Minnesota,  and  it  was  arbitrarily  valued 
at  $109,103.65  in  order  to  equal  the  total  claims.  The 
trustees  then  attempted  to  dispose  of  the  property  and  close 
out  the  trust,  but  after  advertising  in  the  newspapers  and  em- 
ploying real-estate  men  for  some  time  without  success  they 
<5oncluded  that  the  best  and  perhaps  the  only  feasible  way  to 
close  out  the  matter  was  for  the  creditors  or  claimants  re- 
maining to  form  a  corporation  capitalized  at  $62,000,  and 
each  claimant  to  take  stock  to  the  amount  of  his  claim  and 
then  transfer  the  remaining  property  to  the  corporation. 
The  claimants  all  agreed  to  this  plan,  and  a  corporation  called 
the  McMillan  Company  (one  of  the  defendants)  was  formed 
and  the  plan  carried  out.  Under  the  view  taken  of  the  case 
by  the  court  it  is  unnecessary  to  go  into  the  facts  subsequently 
occurring. 

The  referee  found  that  the  trust  agreement  created  not 
merely  a  trust  for  the  creditors  but  a  trust  for  the  grantors,  in 
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that  in  legal  effect  it  provided  that  in  case  the  debts  were  fully 
paid  at  any  time  the  residuum  was  to  be  returned  to  the 
grantors.  Hence  he  concluded  that  the  trustees  could  not 
convey  the  property  to  the  McMillan  Company,  of  which  they 
owned  a  large  majority  of  the  stock,  and  that  such  conveyance 
must  be  set  aside  and  an  accounting  must  be  had  to  ascertain 
whether  or  not  there  was  any  surplus  of  property  in  the  hands 
of  the  trustees  after  the  payment  of  the  claims.  The  circuit 
court,  however,  came  to  the  conclusion  that  the  agreement  in 
question  created  no  trust  in  favor  of  the  grantors,  but  was  an 
absolute  conveyance  in  favor  of  the  creditors ;  that  the  sale  to 
the  McMillan  Company  was  a  valid  sale ;  and  that  the  plaint- 
iffs were  barred  from  relief  in  any  event  by  laches  and  ac- 
quiescence. The  complaint  was  thereupon  dismissed  on  the 
merits,  and  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  signed  by  A,  E.  Bleeh- 
m/in  and  Bunge  &  Bosshard,  and  oral  argument  by  Oeorge  W. 
Bunge  and  A.  E.  BUehman,  They  contended,  inter  alia, 
that  in  trusts  for  the  payment  of  debts  there  is  always  an  im- 
plied direction  to  the  trustee  to  return  any  surplus,  and  de- 
fendants were  liable  to  account.  Famsworth  v.  Doom,  22 
Ky.  Law  Eep.  1491,  60  S.  W.  712 ;  Atwater  v.  Manchester 
8av.  Bank,  45  Minn.  341,  12  L.  R.  A.  741 ;  Quimby  v.  Uhl, 
130  Mich.  198,  89  N.  W.  722;  Oeisse  v.  Beail,  8  Wis.  367; 
Nodine  v.  Wright,  37  Oreg.  411,  61  Pac  734.  The  sale  to 
the  McMillan  Company  was  in  fact  to  the  trustees  themselves, 
and  void  at  plaintiffs^  election.  Harrigan  v.  OUchrist,  121 
Wis.  127,  363,  99  N.  W.  909 ;  Rowell  v.  Rowell,  122  Wis.  1, 
13,  99  K  W.  473 ;  King  v.  Remington,  36  Minn.  15,  29  N. 
W.  S52;  Frazier  v.  Jeakins,  64  Kan.  615,  57  L.  R.  A.  578; 
Cook  V.  Berlin  W.  M.  Co.  43  Wis.  433 ;  Wing  v.  Hartupee, 
122  Fed.  897,  900;  Munson  v.  8.,  0.  &  C.  R.  Co.  103  N.  Y. 
58,  74;  Lvdington  v.  Paiton,  111  Wis.  208,  86  N.  W.  671; 
Hayes  v.  Hall,  188  Mass.  510,  74  N.  E.  935 ;  Michoud  v. 
Oirod,  4  How.  (45  U.  S.)  503. 
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For  the  respondents  there  was  a  brief  by  Woodward  &  Lees, 
and  oral  argument  by  (?.  M.  Woodward.  They  cited,  among 
other  cases,  Nevius  v.  Nevius,  117  App.  Div.  236,  101  N.  Y. 
Sixpp.  1091 ;  Selden  v.  Vermilya,  8  N.  Y.  525 ;  Cooke  v.  Smith, 
L.  R  46  Ch.  Div.  38,  1  App.  Cas.  [1891]  297 ;  Patterson's 
Appeal,  118  Pa.  St  571 ;  White  v.  Olover,  59  IlL  459 ;  Gib- 
son V.  Oains  (Ky.)  28  S.  W.  781;  Eackett  v.  Hackett,  67  N. 
H.  424;  Duval's  Appeal,  38  Pa.  St.  112;  Mansfield  v.  Dis- 
trict Agr.  Asso.  154  CaL  145,  97  Pac  150 ;  Stitzer  v.  Whitta- 
ker,  3  Neb.  (Unof.)  414,  91  N.  W.  713;  Lewis  v.  Welch,  47 
Minn.  193,  199 ;  Fleming  v.  McCvicheon,  85  Minn.  152,  88 
N.  W.  433. 

WiNSLOW,  C.  J.  The  fundamental  question  in  this  case  is 
the  question  as  to  the  proper  construction  of  the  agreement  of 
December  1,  1896.  Is  it  an  absolute  conveyance  in  trust  for 
the  benefit  of  ^e  creditors  alone,  or  is  there  a  trust  also  re- 
served in  favor  of  the  grantors  in  case  the  claims  of  creditors 
be  fuUy  paid  and  a  surplus  of  property  remain  in  the  hands 
of  the  trustees  ?  The  question  is  by  no  means  free  from  diffi- 
culty. There  is  no  clause  in  the  agreement  expressly  provid- 
ing that  in  case  there  be  a  residuum  of  property  it  shall  be  re- 
turned to  the  grantors,  but  the  argument  of  the  plaintiffs  is 
that  such  a  provision  is  necessarily  to  be  implied  from  other 
clauses,  and  this  conclusion  was  reached  by  the  referee  in  an 
able  opinion  which  is  returned  with  the  record. 

The  argument  in  this  behalf  starts  with  the  proposition 
that  if  a  grant  of  property  is  made  in  trust  for  a  specified  pui^ 
pose,  when  that  purpose  is  fully  accomplished  and  there  is 
property  remaining  undisposed  of  it  necessarily  belongs  to  the 
grantor.  Certain  clauses  in  the  agreement  are  there  cited 
and  relied  upon  as  showing  that  the  partios  contemplated  that 
there  would  be  a  residuum  of  property  after  all  claims  were 
paid  which  was  to  be  returned  to  the  grantors.  The  features 
of  the  trust  agreement  so  relied  upon  are  the  following: 

Vol.  145  —  40 
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(1)  the  recitation  that  the  grantors  have  "ample"  property 
to  pay  their  creditors  if  it  be  not  sacrificed  and  if  the  business 
can  be  continued  with  free  use  of  the  property;  (2)  the  state- 
ment that  "the  services  of  the  trustees"  form  a  part  of  the 
consideration  for  the  transfer,  the  argument  being  that  if  the 
transfer' be. absolute  and  in  trust  for  creditors  only,  then  the 
trustees  will  perform  no  services  for  the  grantors  whidi  could 
be  any  part  of  the  consideration;  (3)  the  direction  that  the 
business  shall  be  continued  until  January  1, 1900,  "unless  the 
debts  of  the  firm  be  sooner  paid,"  indicating  that  it  was  con- 
templated that  the  business  might  be  profitable  enough  to  pay 
the  debts,  thus  leaving  the  property  intact  and  involving  the 
absurdity  of  supposing  that  in  such  case  the  property  was 
expected  to  go  to  the  creditors  also;  (4)  the  fact  that  Alexan- 
der McMillan  was  given  an  annuity  to  continue  apparently 
only  during  the  closing  out  of  the  estate,  and  the  creditors 
were  at  the  same  time  given  power  to  close  ^ut  the  estate 
within  the  first  year,  thus  ending  the  annuity,  it  being  argued 
that  it  is  unreasonable  to  suppose  that  Alexander  McMiUan 
would  consent  to  any  such  arrangement  if  there  was  to  be  no 
surplus  to  be  returned  to  him  when  his  annuity  was  thus 
ended;  (5)  the  fact  that  in  the  certificate  of  acknowledgment 
the  oflScer  recites  that  there  appeared  before  him  the  grantors, 
naming  them,  "to  me  well  known  to  be  the  persons  named  in 
and  who  signed  and  executed  the  foregoing  agreement  for  the 
appointment  of  W.  W.  Cargill,  John  M.  HoUey,  and  E.  C- 
Wamer  as  trustees  for  the  said  parties  and  their  creditors*'  it 
being  argued  that  this  is  an  express  recognition  of  the  fact 
that  the  trustees  are  trustees  for  the  grantors  as  well  as  for 
their  creditors. 

On  the  other  hand,  the  defendants,  in  support  of  their  con- 
tention, rely  upon  the  following  features  of  the  agreement: 
(1)  that  there  is  no  express  provision  directing  the  return  of 
any  surplus  to  the  grantors,  or  even  recognizing  the  possibility 
of  the  existence  of  a  surplus;  (2)  that  the  trustees  are  called 
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"trustees  for  the  creditors"  in  the  agreement,  not  trustees  for 
all  parties;  (3)  that  the  debts  are  absolutely  discharged  by 
the  creditors,  thus  indicating  that  the  creditors  accepted  the 
property  not  as  collateral  security  but  in  payment  of  their 
debts;  (4)  that  in  the  clause  empowering  the  trustees  to  call 
a  meeting  of  creditors  prior  to  January  1,  1900,  to  consider 
"what  should  be  done,  the  words  "realize  and  divide  the  estate" 
are  used,  indicating  clearly  that  it  was  considered  the  estate  of 
the  creditors,  to  be  divided  among  them  if  they  chose,  and 
not  a  fund  to  be  applied  in  payment  of  debts  and  out  of  which 
there  might  be  a  balance  to  be  returned  to  the  grantors; 
(5)  the  books  and  accounts  of  the  trustees  were  to  be  open  ai 
all  times  to  the  inspection  of  the  creditors  but  not  to  the 
grantors. 

It  must  be  admitted  that  after  all  is  said  that  may 
be  said  concerning  the  various  provisions  of  the  agreement, 
the  fact  that  the  parties  made  absolutely  no  provision  for  the 
return  of  a  surplus  to  the  grantors  in  an  agreement  which 
quite  elaborately  provided  for  all  other  contingencies  is  very 
difficult  to  explain  upon  the  hypothesis  that  they  contemplated 
that  there  would  be  a  surplus  to  be  returned.  The  most  that 
can  be  said  in  appellants'  favor  from  the  wording  of  the 
various  provisions  of  the  agreement,  taken  in  connection  with 
the  entire  absence  of  any  special  provision  for  the  return  of 
any  surplus,  is  that  it  seems  doubtful  upon  the  face  of  the 
paper  what  the  intent  of  the  grantors  was  in  this  regard. 

If  this  be  the  situation,  then  a  case  is  presented  where  it 
becomes  proper  and  even  necessary  to  consider  the  facts  and 
circumstances  surrounding  the  parties  at  the  time  of  the  exe- 
cution of  the  agreement  in  order  to  arrive  at  its  proper  con- 
struction. Some  very  important  testimony  along  this  line 
was  received  by  the  referee,  and  was  rightly  considered  of 
great  significance  by  the  circuit  judge  in  the  very  helpful 
opinion  which  he  filed  when  deciding  the  case. 

Mr.  G.  M.  Woodward  of  La  Crosse  was  a  creditor  of  Mc- 
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Millan  &  Sons  to  the  amount  of  $4,000,  and  when  the  firm 
was  in  financial  straits  in  November,  1896,  D.  D.  McMillan 
and  his  son,  John  McMillan,  consulted  Mr.  Woodward  as  to 
the  best  arrangement  to  be  made  to  prevent  sacrifice  of  the 
property,  and  get  it  in  shape  so  that  creditors  might  be  paid. 
Mr.  Woodward  testifies  as  follows : 

"D.  D.  McMillan  and  I  never  talked  about  what  would  be 
done  in  case  there  was  a  surplus,  over  and  above  the  amount 
of  the  debts.  We  agreed  if  tibere  should  be  an  assignment  for 
the  benefit  of  the  creditors  and  the  estate  should  be  closed  out 
in  that  way  probably  the  creditors  would  not  get  more  than 
twenty  or  twenty-five  cents  on  the  dollar.  He  expected  if 
they  would  take  time  enough  the  property  might  pay  the 
debts.  He  and  I  discussed  that  somewhat,  but  I  never  could 
see  more  than  fifty  or  sixty  cents  in  it.  D.  D.  McMillan 
came  in  and  proposed  this  paper  to  me.  He  suggested  the 
outline,  and  asked  me  to  look  up  and  see  what  forms  there 
were  that  might  be  used.  I  took  Jones  on  Conveyances,  anJ 
a  form,  I  think  on  page  276,  seemed  to  be  the  one  that  would 
be  easiest  adapted  to  the  purposes  of  this  trust.  That  con- 
tained the  express  provision  that  after  the  payment  of  the 
debts,  the  surplus,  if  any,  should  be  returned  to  the  grantors. 
That  was  left  out  of  this  paper  because  there  was  no  idea,  no 
thought  for  a  moment  that  there  would  ever  be  anything  com- 
ing to  the  grantors.  I  was  satisfied  it  never  would  pay  and 
he  barely  convinced  himself  that  it  might  pay,  so  that  was  left 
out.  The  only  question  was  for  the  creditors  that  they  might 
get  as  much  as  possible  out  of  it,  and  that  the  McMillans 
should  be  discharged  and  free  from  their  obligations.  Xo- 
veinber  11th  I  wrote  out  a  draft  of  this  agreement  with  a  pen. 
I  didn't  have  it  typewritten,  because  we  wanted  to  keep  it  a 
secret.  I  mailed  it  to  D.  D.  McMillan,  The  first  draft  of 
this  agreement  provided  for  W.  W.  Cargill  as  sole  trustee. 
This  was  handed  to  D.  D.  McMillan.  Sometime  afterward 
he  came  back  and  said  they  wanted  three  trustees.  He  named 
Mr.  Holley  and  Mr.  Warner,  in  addition.  This  agreement 
was  rewritten,  putting  Holley,  Cargill  and  Warner  as  the 
trustees,  and  D.  D.  McMillan  went  off  with  it,  I  donH 
think  any  other  changes  were  made. 
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"He  brought  it  to  me  subsequently  after  it  bad  been  signed 
by  a  number  of  others.  I  signed  it.  I  don't  remember  what 
date.  I  understand  all  the  creditors  signed  it  except  Leonard 
Lottridge,  who  was  left  out  by  some  oversight.  He  had  a 
$500  claim  against  Alexander  McMillan,  and  threatened  to 
garnishee  the  trustees.  He  came  in  by  an  oral  agreement 
with  the  trustees.  I  do  not  know  of  any  agreement  to  pay 
back  the  surplus  in  case  there  was  one  after  the  payment  of 
the  debts.     I  only  talked  with  D.  D.  McMillan." 

Reference  to  Jones'  Forms  in  Conveyancing  (2d  ed.) 
pp.  276-279,  will  show  that  a  part  of  the  form  there  found 
contains  an  express  provision  of  reverter,  and  that  a  substan- 
tial part  of  the  form  was  used  by  Mr.  Woodward  in  the  prep- 
aration of  the  agreement  in  question,  but  that  the  reverter 
provision  was  not  incorporated.  This  testimony  is  certainly 
of  much  weight  and  seems  to  indicate  very  clearly  that  the  re- 
verter clause  was  purposely  excluded.  Mr.  Woodward,  how- 
ever, did  not  see  Alexander  McMillan,  who  owned  the  real 
estate  in  question  here  and  whose  representatives  are  bringing 
this  action,  and  it  is  quite  evident  that  the  testimony  quoted 
has  considerably  less  weight  as  against  Alexander  and  his 
representatives.  Here,  however,  another  very  significant  fact 
develops,  and  that  is  that  the  matter  of  a  reverter  was  in  the 
minds  of  Alexander,  D.  D.,  John,  and  Sam  McMillan  (the 
plaintiff)  before  the  execution  of  the  present  agreement,  and 
was  the  subject  of  discussion  with  Mr.  A.  E.  Bleekman  of 
La  Crosse,  who  was  the  legal  adviser  of  Alexander. 

This  is  demonstrated  by  the'' testimony  of  Sam  McMillan, 
himself  one  of  the  plaintiffs  and  son  of  Alexander  McMillan. 
He  identified  a  written  memorandum  entitled  "Outline  of 
Plan  of  Appointment  of  Trustee,"  which  was  shown  to  be  in 
the  handwriting  of  Jcihn  McMillan  and  which  he  saw  in  his 
father's  oflSce  before  the  execution  of  the  present  agreement. 
This  memorandum  provided  as  follows:  (1)  All  property  of 
Alexander  McMillan,  D.  D.  McMillan,  and  the  firm,  except 
exemptions,  to  be  transferred  to  trustee  to  manage  for  the 
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mutual  benefit  of  all  conoemed;  (2)  the  idea  is  to  present 
sacrifice  of  property,  pay  debts  as  rapidly  as  possible,  with 
the  idea  of  such  reorganization  of  the  affairs  of  each  as  may 
be  possible  and  satisfactory;  (3)  creditors  to  agree  to  extend 
time  until  expiration  of  trusteeship  and  consent  that  trustee 
may  run  the  business  as  before;  (4)  trustee  to  allow  Alexan- 
der a  proper  and  sufficient  income  to  be  agreed  on  later; 
(5)  at  the  expiration  of  trusteeship  all  remaining  property  to 
be  retransf  erred  to  Alexander  and  D.  D.  McMillan,  according 
to  original  ownership.  Sam  McMillan  further  testified  that 
he  conversed  with  his  father,  Alexander,  and  with  his  unde, 
D.  D.  McMillan,  about  the  paper  at  the  time,  that  they  told 
him  it  was  a  general  plan,  and  that  they  handed  it  to  him  and 
he  took  it  to  Mr.  Bleekman  and  asked  him  what  he  thou^t 
about  it. 

It  will  be  noticed  that  the  agreement  outlined  in  this  memo^ 
randum  is  radically  different  from  the  agreement  finally  made. 
It  contemplated  simply  a  temporary  placing  of  the  business 
in  the  hands  of  a  trustee,  with  merely  an  extension  of  time 
for  the  payment  of  debts  and  an  ultimate  return  of  the  re- 
maining property  intact  to  the  grantors.  Now  it  appears  that 
the  agreement  finally  made  was  considered  for  some  weeks 
after  the  first  draft  and  evidently  in  connection  with  the 
memorandum  just  referred  to,  but  it  differed  from  the  memo- 
randum in  many  ways  and  in  no  way  more  significantly  than 
in  its  absolute  silence  as  to  any  retransfer  of  property  at  the 
close  of  the  trusteeship.  We  cannot  escape  the  conclusion 
that  the  omission  was  deliberate  rather  than  accidental,  and 
that  it  means  that  all  the  grantors  had  abandoned  hope  of  sav- 
ing anything  out  of  the  wreck  and  were  content  to  absolutely 
transfer  their  property  to  their  creditors  in  consideration  of  a 
release  from  their  overwhelming  load  of  debt.  The  wide- 
spread depression  in  business  at  the  time  of  the  transfer  and 
for  some  years  thereafter  tends  to  make  this  conclusion  more 
reasonable,  as  well  as  the  fact  that  as  late  as  1900,  when  the 
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trustees  attempted  to  dispose  of  the  real  estate,  they  found  no 
market  for  it  and  were  practically  compelled  to  take  it  them- 
selves rather  than  allow  it  to  be  sacrificed.  It  is  common 
knowledge  that  real-estate  values  have  advanced  much  since 
that  time,  and  it  may  well  be  that  in  the  light  of  presentrday 
values  it  may  seem  that  the  creditors  made  a  good  bargain, 
but  the  matter  must  be  viewed  as  it  presented  itself  to  the 
minds  of  the  parties  in  1896  and  in  the  light  of  the  business 
conditions  and  property  values  then  prevailing. 

The  conclusion  which  we  reach  is  that  the  circuit  court  was 
right  in  holding  that  no  trust  for  the  benefit  of  the  grantors 
was  reserved  in  the  assigned  property  by  the  agreement  under 
consideration.  Upon  this  question  authorities  are  of  little 
assistance.  It  was  entirely  competent  for  the  grantors  and 
their  creditors  to  agree  that  the  property  should  be  absolutely 
transferred  to  the  trustees  in  consideration  of  a  release  of  in- 
debtedness, and  it  was  competent  for  them  to  agree  that  it 
should  be  transferred  subject  to  a  reversion  of  the  residue 
after  the  creditors  had  received  the  amount  of  their  claims. 
The  question  as  to  which  plan  was  adopted  depends  entirely 
on  the  language  used  in  the  agreement  when  given  its  proper 
construction,  and  upon  this  question  decided  cases  give  us  no 
help,  because  no  case  has  presented  this  agreement  executed 
under  like  circumstances.  The  English  case  of  Cooke  v. 
Smith,  L.  R.  46  Ch.  Div.  38,  and  1  App.  Cas.  [1891]  297, 
approaches  the  nearest  to  the  present  case  of  the  cases  cited  to 
our  attention,  but  we  have  not  considered  it  as  at  all  control- 
ling. Upon  the  language  of  the  agreement  here,  construed  in 
the  light  of  the  circumstances,  we  are  entirely  satisfied  that 
no  reverter  was  intended,  and  hence  the  defendants  were  not 
trustees  for  the  grantors,  and  not  subject  to  render  any  ac- 
count to  them  for  their  acts. 

By  the  Court. — Judgment  affirmed. 
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SoHWEiKERT,  by  guardian  ad  litem.  Respondent,  vs.  John 
K.  Davis  Lumbeb  Company,  Appellant 

February  23— March  15, 1911. 

Master  and  servant:  Personal  in  fury:  Unguarded  "gearing  f*  Statute 
construed:  Evidence:  Competency  of  expert:  Line  of  duty:  Con- 
tributory negligence:  Excessive  damages, 

1.  Upon  the  question  of  the  practicability  of  guarding  a  sprocket 

wheel  attached  to  the  front  end  of  a  resawing  machine,  a  fac- 
tory Inspector  who  had  had  much  experience  In  examining  simi- 
lar machinery  for  the  purpose  of  determining  its  safety,  had 
seen  such  machinery  guarded  in  factories,  and  had  ordered  it 
guarded  in  other  factories,  was  fully  qualified  to  testify  as  an 
expert 

2.  An  employee  in  a  sawmill,  hired  primarily  to  clean  up  around  a 

resawing  machine  and  assist  in  taking  away  material  from  It, 
having  been  directed  by  the  foreman  in  charge  of  the  mill  to  do 
the  work  of  feeding  the  machine  when  the  regular  feeder  wished 
him  to  and  needed  him,  was  engaged  In  the  line  of  his  duty 
when  injured  while  obeying  such  direction. 
8.  A  sprocket  wheel  and  chain  used  in  transmitting  power  from  a 
shaft  to  a  roller  In  a  resawing  machine  is  within  the  statute 
(sec.  1636/,  Stats.  189S)  requiring  "all  belting,  shafting  and 
gearing"  so  located  as  to  be  dangerous,  etc.,  to  be  securely 
guarded  or  fenced. 

4.  Proof  that  such  sprocket  wheel  was  located  just  at  one  side  and 

near  the  front  of  the  machine  and  right  above  the  table  on 
which  slabs  were  fed,  and  was  in  close  proximity  to  the  place 
where  the  feeder  worked,  was  sufficient  to  sustain  a  finding  by 
the  Jury  that  it  was  so  located  as  to  be  dangerous  to  employees 
in  the  discharge  of  their  duties. 

5.  Where  the  law  requires  some  particular  thing  to  be  done  by  a 

person  to  secure  the  personal  safety  of  others,  a  failure  to  per- 
form such  duty  constitutes  actionable  negligence  at  the  suit  of 
a  person  of  the  class  designated  who  Is  Injured  by  such  failure, 
without  contributory  negligence  on  his  part 
€L  Evidence  showing,  among  other  things,  that  plalntlft  was  only 
eighteen  years  of  age,  that  he  had  been  employed  but  a  short 
time  in  a  sawmill,  that  his  work  was  mainly  cleaning  up  around 
the  saw,  that  he  was  not  instructed  how  to  feed  the  machine 
and  had  paid  little  attention  to  the  way  others  did  it,  and  that 
having  taken  the  place  of  the  regular  feeder  he  tried  to  pull  a 
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slab  toward  the  machine,  bnt  the  slab  stuck,  and  when  he  pulled 
harder  It  came  fast  and  his  glove  came  In  contact  with  the 
sprocket  wheel  and  drew  his  hand  In, — is  held  to  sustain  a  find- 
ing by  the  jury  that  he  was  not  guilty  of  contributory  negli- 
gence. 
7.  An  award  of  $2,800  to  a  young  man  eighteen  years  old,  for  an 
Injury  resulting  In  the  loss  of  the  forefinger  and  partial  crip- 
pling of  the  middle  finger  of  the  left  hand,  though  regarded 
as  large,  is  sustained  on  appeal,  the  trial  court  having  refused 
to  reduce  It 

AppEAii  from  a  judgment  of  the  circuit  court  for  Price 
county:  James  Wiokham,  Judge.     Affirmed. 

This  action  was  brought  by  plaintiff,  a  minor,  to  recover 
damages  for  personal  injuries.  The  complaint  alleges  that 
plaintiff  was  a  minor  and  inexperienced,  and  that  a  sprocket 
wheel  and  chain  where  he  was  working  were  unguarded,  con- 
trary to  law  and  the  duty  of  the  defendant,  and  that  plaintiff 
was  not  warned  concerning  the  dangers  incident  to  his  work 
and  did  not  know  of  them. 

The  answer  puts  in  issue  the  allegations  of  the  complaint 
and  alleges  that  plaintiff  was  injured  while  engaged  volun- 
tarily in  work  outside  of  his  employment  and  contrary  to  or- 
ders; also  alleges  contributory  negligence  and  assumption  of 
risk.     The  jury  returned  the  following  verdict : 

"(1)  Was  the  sprocket  wheel  on  which  plp.intiff  was  in- 
jured so  located  as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duties  ?     A,  Yes. 

"(2)  Was  it  practicable,  in  the  efficient  operation  of  the 
resaw,  to  securely  guard  such  sprocket  wheel?     A,  Yes. 

"(3)  Would  such  a  guard  have  lessened  the  danger,  if  any, 
to  the  plaintiff  in  feeding  the  resaw  ?     A.  Yes. 

"(4)  Did  the  defendant  fail  to  exercise  ordinary  care  in 
failing  to  securely  guard  said  sprocket  wheel?     A,  Yes. 

"(6)  Was  the  failure  of  the  defendant  to  securely  guard 
said  sprocket  wheel  the  proximate  cause  of  plaintiff's  injury? 
A.  Yes. 

"(6)  Did  the  defendant's  foreman,  Oscar  Easmussen,  be- 
fore the  time  when  plaintiff  was  injured,  direct  the  plaintiff 
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to  feed  the  resaw  whenever  he  should  be  requested  to  do  so 
by  the  person  who  usually  fed  that  machine!     A.  Yes. 

"(7)  Was  the  plaintiff,  at  and  prior  to  the  time  of  his  in- 
jury, inexperienced  and  ignorant  of  the  dangers  incident  to 
the  work  of  feeding  the  resaw  ?     A.  Yes. 

"(8)  If  you  answer  question  number  6  'Yes'  and  also  an- 
swer question  number  Y  ^Yes,'  then  did  Oscar  Rasmussen,  at 
the  time  of  giving  such  instructions,  know  that  plaintiff  was 
inexperienced  and  ignorant  of  such  dangers  i     A.  Yes. 

"(9)  If  you  answer  question  number  8  'Yes,'  then  did 
Oscar  Rasmussen  fail  to  exercise  ordinary  care  in  failing  to 
warn  plaintiff  of  such  dangers?     A.  Y'es. 

"(10)  If  you  answer  question  number  9  'Yes,'  then  was 
such  failure  to  warn  plaintiff  of  such  dangers  the  proximate 
cause  of  plaintiff's  injury?     A.  Yea. 

"(11)  Was  the  plaintiff,  prior  to  the  time  of  his  injury, 
chargeable  with  notice  that  on  account  of  his  inexperience  he 
might  probably  be  injured  in  attempting  to  feed  the  resaw  t 
A.  No. 

"(12)  Did  any  want  of  ordinary  care  on  the  part  of  plaint- 
iff contribute  to  produce  his  injury  ?     A.  No. 

"(13)  If  the  court  should  determine  that  the  plaintiff  is 
entitled  to  judgment  on  this  verdict,  at  what  sum  do  you  assess 
the  plaintiff's  damages  ?     A.  $2,800." 

Motions  were  made  by  defendant  for  nonsuit,  directed 
verdict,  for  judgment  notwithstanding  the  verdict,  to  change 
the  answers  of  the  jury  in  'he  special  verdict  and  for  judg- 
ment in  its  favor  on  the  modified  verdict,  and  for  a  new 
trial.  These  motions  were  respectively  denied  and  judgment 
ordered  for  plaintiff  on  the  verdict,  which  was  entered,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Barry  &  Barry,  and 
oral  argument  by  J.  S.  Barry. 

For  the  respondent  there  was  a  brief  by  W.  H.  Frawley  & 
T,  F,  Frawley,  and  oral  argument  by  W.  H.  Frawley. 

Kebwtn,  J.  It  appears  from  the  record  that  the  plaintiff 
at  the  time  of  the  injury  was  eighteen  years  old  and  em- 
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ployed  at  work  feeding  material  into  a  resaw  machine  which 
was  operated  by  sprocket  chains ;  that  the  sprocket  wheel  on 
which  plaintiff  was  injured  was  operated  on  a  shaft  at  the 
front  of  the  machine,  and  in  feeding  the  machine  it  was  nec- 
essary to  push  the  slabs  which  were  being  resawed  under  the 
shaft  and  sprocket  wheel;  that  the  work  required  close  and 
constant  attention;  that  the  sprocket  wheel  was  unguarded; 
that  while  plaintiff  was  so  engaged  he  was  injured  by  having 
his  hand  caught  in  the  sprocket  wheel.  A  model  of  the  ma- 
chine was  put  in  evidence  and  is  before  us.  The  machine 
consisted  of  a  feed  table  about  two  and  one-half  feet  above 
the  floor,  in  which  were  live  rollers,  at  the  front  end  of  which 
a  dead  roller  was  located,  and  at  the  rear  end  of  which  was  a 
horizontal  handsaw.  A  heavy  press  roll  was  situate  over  the 
table  just  in  front  of  the  saw,  which  was  set  into  a  movable 
frame,  the  press  roll  working  up  and  down  to  accommodate 
the  thickness  of  the  slabs  which  were  being  fed  to  the  saw. 
This  press  roll  was  caused  to  revolve  by  means  of  sprocket 
wheels  and  chain,  one  sprocket  being  on  the  press  roll  and 
the  other  located  at  the  front  end  of  the  machine.  The 
power  came  directly  from  a  small  shaft  which  was  held  be- 
tween two  upright  posts  located  at  the  extreme  front  and  on 
either  side  of  the  feed  table.  The  shaft  was  set  in  boxes 
placed  at  the  end  of  the  framework  which  held  the  press  roll. 
The  front  sprocket  wheel,  being  the  one  on  which  plaintiff  was 
injured,  was  placed  at  the  left  side  of  the  machine,  directly 
above  the  dead  roller  and  at  the  front  end  of  the  feed  table. 
The  operator  stood  in  front  of  the  machine  in  a  space  about 
two  and  one-half  feet  between  the  feed  table  and  a  set  of  roll- 
ers  on  which  material  was  brought  to  the  resaw.  At  the  time 
of  the  injury  the  plaintiff  was  feeding  a  slab  to  the  resaw 
and  had  his  right  hand  below  and  his  left  on  the  top  of  the 
slab  and  was  pulling  the  slab  toward  the  machine.  The  slab 
came  rather  fast,  with  a  jerk,  and  caught  his  hand  between 
the  sprocket  wheel  and  slab.     He  had  gloves  on,  and  the 
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glove  caught  first  between  the  slab  and  sprocket  wheel  and 
his  hand  was  pulled  in. 

1.  Error  is  assigned  on  the  admission  of  the  evidence  of 
one  T.  A.  Walby  as  an  expert  witness  on  the  question  of  the 
practicability  of  guarding  the  sprocket  wheel,  and  it  is 
claimed  that  the  witness  had  not  shown  himself  qualified  to 
testify.  The  evidence  shows  that  Walby  was  a  factory  in- 
spector and  had  had  quite  large  experience  in  examination  of 
similar  machinery  with  a  view  of  determining  its  safety,  and 
testified  that  he  had  seen  similar  machinery  in  factories 
guarded,  and  that  such  machinery  could  be  guarded,  and 
that  he  had  ordered  it  guarded  in  other  factories.  His  knowl- 
edge  was  based  upon  actual  experience  in  the  inspection  of 
sprocket  wheels  and  shafting  similar  to  those  in  question  in 
factories  in  northwestern  Wisconsin.  He  was  fully  qualified 
to  testify  as  an  expert,  therefore  no  error  was  committed  in 
admitting  his  evidence.  Kath  v.  Wis.  Cent.  R.  Co.  121  Wis. 
503,  99  N.  W.  217 ;  Biu^her  v.  Wis.  Cent.  R.  Co.  139  Wis. 
597,  120  N.  W.  518;  Mishe  v.  Thorn,  144  Wis.  178,  128  N. 
W.  858. 

2.  It  is  daimed  that  the  plaintiff  was  not  engaged  in  the 
line  of  his  duty  when  injured ;  that  he  was  employed  to  clean 
up  around  the  resaw  and  assist  the  regular  man  in  taking 
away  material  from  it.  But  there  is  credible  evidence  that 
he  was  instructed  to  take  the  place  of  the  fellows  at  the  saw 
when  necessary,  and  that  the  foreman  saw  him  feeding  the 
machine  about  two  hours  before  he  was  injured;  that  the 
foreman  told  him  to  do  the  work  of  feeding  when  the  feeder 
wanted  him  to  and  needed  him.  The  plaintiff  was  corrobo- 
rated by  other  evidence,  so  there  is  sufficient  evidence  that  at 
the  time  of  the  injury  plaintiff  was  engaged  in  the  line  of 
his  duty.  The  foreman  who  directed  him  had  charge  of  the 
mill  and  his  orders  were  binding  upon  the  defendant.  John- 
son V.  Ashland  W.  Co.  71  Wis.  553,  37  N.  W.  823;  Button 
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V.  C,  M.  <&  St.  P.  B.  Co.  87  Wis.  63,  57  N.  W.  1100 ;  Wag- 
ner V.  Piano  Mfg.  Co.  110  Wis.  48,  51,  85  N.  W.  643. 

3.  As  to  necessity  of  guarding  the  sprocket  wheel,  if  we 
understand  the  argument  of  counsel  for  appellant  correctly 
they  contend  that  the  evidence  does  not  show  a  case  requir- 
ing the  defendant  to  guard  the  sprocket  wheel  in  question, 
and  yet  they  seem  to  concede  that  this  court  has  so  held  under 
similar  facts.  They  say,  "The  question  first  arises  as  to 
whether  a  sprocket  wheel,  having  a  chain  running  over  it,  is 
included  within  the  classification  set  forth  in  the  statute," 
and  after  discussing  the  definition  of  "gear''  and  "gearing" 
they  say,  "In  fairness,  we  would  add  that  in  two  cases  that 
have  come  to  our  attention  the  court  has,  without  dispute, 
regarded  chain  wheels  as  coming  within  the  statute,"  citing 
Klatt  V.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N.  W.  563 ; 
Berg  v.  U.  8.  L.  Co.  125  Wis.  262, 104  N.  W.  60. 

The  statute  (sec  1636;,  Stats.  1898)  requires  that  "all 
belting,  shafting,  gearing,  .  .  .  which  are  so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their  duties 
shall  be  securely  guarded  or  fenced."  Under  the  provisions 
of  this  statute  and  the  decisions  of  this  court  we  think  it  clear 
that  the  sprocket  wheel  and  chain  in  question  came  within 
the  classification  designated  by  the  statute,  and  if  so  located 
as  to  be  dangerous  to  employees  in  the  discharge  of  their  du- 
ties should  be  securely  guarded  or  fenced.  Klait  v.  N.  C. 
Foster  L.  Co.,  supra;  Berg  v.  U.  8.  L.  Co.,  supra. 

This  court  has  held  that,  where  the  law  requires  some  par- 
ticular thing  to  be  done  by  a  person  to  guard  the  personal 
safety  of  others,  a  failure  to  perform  such  duty  constitutes 
actionable  negligence  at  the  suit  of  the  person  of  that  class 
injured  by  such  failure  of  duty  without  contributory  negli- 
gence on  his  part  8haron  v.  Winnebago  F.  Mfg,  Co.  141 
Wis.  185, 124  N.  W.  299 ;  8mith  v.  Milwaukee  B.  &  T.  Exch. 
91  Wis.  360,  64  N.  W.  1041;  8tajford  v.  Chippewa  VaUey 
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E.  B.  Co.  110  Wis.  831,  359,  86  K  W.  1036;  Van  de  Bogart 
V.  Marinette  <&  M.  P.  Co.  132  Wis.  367,  112  K  W.  443 
Hoffman  v.  Rib  Lake  L.  Co.  136  Wis.  388,  117  K  W.  789 
Miller  v.  Kimberly  &  C.  Co.  137  Wis.  138,  118  N.  W.  636 
sec  1636;,  Stats.  (1898). 

The  jury  found  that  the  sprocket  wheel  in  question  was  so 
located  as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duties,  and  that  the  plaintiff  was  injured  by  it  without 
contributory  negligence  while  engaged  in  the  line  of  his  duty. 
These  findings  are  supported  by  the  evidence  and  make  a  case 
against  the  defendant. 

4.  It  is  further  insisted  by  counsel  for  appellant  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  The  element  of  assumption  of  risk  having  been  re- 
moved from  the  case  under  the  statute,  sec  1636;;,  Stats. 
(Supp.*1906:  Laws  of  1905,  ch.  303),  which  provides  in 
effect  that  if  it  appear  that  the  injury  was  caused  by  the  neg- 
ligent omission  of  the  employer  to  guard  or  protect  his  ma- 
chinery or  appliances  the  fact  that  the  employee  continued  in 
such  employment  with  knowledge  of  such  omission  does  not 
operate  as  a  defense  (Monaghan  v.  Northwestern  F.  Co.  140 
Wis.  457,  122  N.  W.  1066 ;  Miller  v.  Kimberly  <6  C.  Co., 
supra;  Klotz  v.  Power  &  M.  M.  Co.  136  Wis.  107, 116  N.  W. 
770),  the  only  remaining  question  under  this  head  is  whether 
the  plaintiff  was  guilty  of  contributory  negligence.  The 
jury  found  that  he  was  not,  and  we  are  convinced  that  there 
is  ample  evidence  to  support  the  finding.  There  is  evidence 
that  plaintiff's  first  employment  in  a  sawmill  was  the  time  he 
went  to  work  for  the  defendant  in  July  previous  to  the  in- 
jury, and  that  his  work  was  mainly  cleaning  up  around  the 
saw ;  that  he  was  not  instructed  how  to  feed  the  machine,  and 
that  he  paid  little  attention  as  to  how  it  was  done  while  others 
were  feeding.  Moreover,  at  the  time  of  the  injury  he  tried 
to  pull  the  slab  which  he  was  about  to  feed  into  the  machine, 
but  it  stuck,  and  when  he  pulled  it  harder  it  came  fast  and 
his  hand  was  caught.     In  view  of  the  boy's  age,  experience, 
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and  lack  of  instructions,  which  there  is  evidence  tending  to 
show,  the  question  of  contributory  negligence  was  for  the 
jury.  Eeena  v.  Am.  B.  T.  Co.  144  Wis.  231,  128  N.  W. 
858 ;  Schumacher  v.  Tuttle  P.  Co.  142  Wis.  631,  126  N.  W. 
46 ;  Oierczah  v.  Northwestern  F.  Co.  142  Wis.  207,  125  N. 
W.  436;  Novak  v.  Nordberg  Mfg.  Co.  141  Wis.  298,  124  N. 
W.  282 ;  Wankowshi  v.  Crivitz  P.  &  P.  Co.  137  Wis.  123, 
118  K  W.  643;  Chopin  v.  Badger  P.  Co.  83  Wis.  192,  53 
ItT.  W.  452. 

6.  It  is  lastly  argued  by  counsel  for  appellant  that  the  dam- 
ages found  by  the  jury  are  excessive.  It  is  true  they  are 
large  in  view  of  the  extent  of  the  injuries  as  appears  from  the 
evidenca  As  we  view  the  evidence  we  would  be  better  satis- 
fied with  a  smaller  verdict  However,  the  court  below  on 
motion  for  new  trial  refused  to  reduce  the  damages,  and  after 
a  careful  examination  of  the  record  we  do  not  feel  justified  in 
disturbing  the  verdict.  We  think  that  the  findings  of  the 
jury  have  support  in  the  evidence  and  that  no  prejudicial 
«rror  was  committed  on  the  trial  below. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Shaw,  Eespondent,  vs.  Crandon  State  Bank  and  another, 

imp..  Appellants. 

January  12— April  5,  1911. 

Mortgage  securing  several  notes:  Priority  of  lien:  Equities:  Fidu- 
ciary relations:  Constructive  fraud:  Officers  of  corporations: 
Banks  and  hanking:  Validity  of  acts:  Ratification:  Foreclosure: 
Judgment:  Disposition  of  proceeds  of  sale:  Appeal:  Review: 
Findings  of  fact. 

1.  Where  a  fiduciary  acts,  In  the  same  transaction,  both  for  himself 
and  for  those  whom  he  represents,  either  as  vendor  and  vendee, 
obligor  and  obligee,  or  releasor  and  releasee,  his  acts  are  void- 
able at  the  election  of  the  persons  whom  he  undertakes  so  to 
represent,  and  neither  good  faith  nor  fair  purpose  on  his  part, 
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nor  Yalnable  consideration  paid  oat  by  him,  will  aTaO  to  8ai>- 
port  the  transaction  against  snch  election. 

2.  But  where  the  fiduciary  deals  in  good  faith  with  those  whom  he 

represents  in  that  capacity,  each  acting  for  liimself,  and  parts 
with  a  Yaloable  and  snfflcient  consideration,  the  transaction 
may  sometimes  he  upheld  notwithstanding  the  fiduciary  rela- 
tion. 

3.  A  finding  by  the  trial  court  tliat  a  fiduciary  acted  in  good  faitb 

and  was  guilty  of  no  actual  fraud*  is  a  finding  of  f^ct;  but  a 
finding,  upon  undisputed  tBCts,  that  he  was  guilty  of  no  eon- 
structlTe  fraud*  is  a  mere  conclusion  of  law. 

4.  So,  also,  a  finding  upon  undisputed  facts  that  transactions  by  a 

fiduciary  were  ratified  by  those  whom  he  represented,  is  a  con- 
clusion of  law. 
6.  The  president,  vice-president,  and  cashier  of  a  bank,  being  three 
of  its  four  directors,  were  also  members  of  a  board  of  six  di- 
rectors of  a  manufacturing  company,  and  the  yice-president  and 
assistant  cashier  of  the  bank  were  members  of  the  finance  com- 
mittee of  said  company.  The  company  owed  the  bank  ftums 
aggregating  more  than  half  the  capital  of  the  bank»  partly  se- 
cured on  two  tracts  of  land  owned  by  the  company  by  deeds  to 
the  bank  and  by  a  trusteeship  In  which  the  yice-president  of 
the  bank  was  trustee.  »Said  vice-president  individually  loaned 
to  the  company  a  large  sum  of  money,  and  with  the  other  di- 
rectors of  the  bank  consented  that  the  bank  release  to  the  com- 
pany its  existing  securities,  and  that  the  company  execute  a 
mortgage  by  which  said  vice-president  and  also  the  president 
of  the  bank  should  have  liens  prior  to  that  of  the  bank  on  all 
the  property  of  the  company,  including  that  so  released.  HeldU 
that  the  transaction  so  far  as  it  concerned  the  released  property 
is  voidable  at  the  election  of  the  bank  and  cannot  be  upheld  by 
proof  of  good  faith  or  the  payment  of  a  valuable  consideration 
by  said  vice-president  to  the  company;  but  as  to  the  other  prop- 
erty, upon  which  the  bank  had  no  lien,  the  priority  given  by 
the  mortgage  in  favor  of  the  vice-president  advancing  the  cash 
may  be  upheld  upon  proof  of  the  good  faith  and  honest  purpose 
of  the  transaction. 

6.  The  directors  of  the  bank  who  were  interested  in  the  manufac- 

turing company  were  not  competent  to  ratify  the  transaction 
on  behalf  of  the  bank  so  far  as  the  bank  thereby  released  its 
prior  securities  and  subordinated  its  lien  under  the  mortgage  to 
the  liens  of  the  other  mortgagees. 

7.  No  ratification  of  such  priority  of  the  liens  of  the  other  mort- 

gagees over  that  of  the  bank  can  be  inferred  from  a  pleading. 
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on  behalf  of  the  bank  seeking  foreclosure  of  the  mortgage  but 
densring  such  priority. 

8.  Nor  can  ratification  be  predicated  upon  the  fact  that  the  money 

loaned  to  the  manufacturing  company  by  the  yice-presldent  of 
the  bank  was  deposited  in  the  company's  checking  account  at 
the  bank. 

9.  Where  the  respectlye  holders  of  several  notes  secured  by  a  single 

mortgage  running  to  them  Jointly  do  not  stand  equal  in  equity 
with  reference  to  the  manner  of  acquisition  of  security  or  with 
reference  to  one  another,  the  rule  of  Wood  v.  Truak,  7  Wis.  566, 
and  other  cases  following  that  case,  does  not  confer  priority  of 
lien  upon  the  holder  of  the  note  first  falling  due. 

10.  Thus,  in  the  case  above  stated,  a  claim  of  the  president  of  the 

bank  to  priority  of  lien,  on  the  ground  that  his  note  fell  due 
before  that  of  the  bank,  cannot  be  upheld  where  he  advanced 
no  money  but  merely  guaranteed  the  payment  of  certain  debts 
of  the  manufacturing  company. 

11.  But,  as  between  said  president  and  the  vice-president  who  ad- 

vanced money  to  the  company,  their  equities  being  otherwise 
equal,  and  the  note  of  the  vice-president  by  agreement  falling 
due  first,  the  latter  may  have  priority  under  the  rule  above  re- 
ferred to. 

12.  Where  one  mortgage  runs  to  the  payees  in  three  several  notes  se- 

cured thereby,  and  one  of  said  payees  advanced  cash  for  his 
note,  the  second  undertook  to  pay  certain  other  notes  of  the 
mortgagor  for  his  note,  and  the  third  secured  a  pre-existing  in- 
debtedness of  the  mortgagor  by  its  note,  and  the  mortgagor,  by 
agreement  to  which  the  third  payee  was  not  a  party,  consented 
that  the  second  might,  instead  of  paying  said  other  notes,  guar- 
antee payment  thereof,  and,  acting  thereon,  the  second  payee 
did  not  pay  said  other  notes,  it  was  error  to  provide  in  the  de- 
cree of  foreclosure  that  the  sherlft  should  deposit  part  of  the 
proceeds  of  the  sale  with  the  clerk  of  the  court,  there  to  re- 
main until  said  second  payee  should  deposit  with  the  clerk  the 
notes  of  the  mortgagor  guaranteed  by  him,  since  this  might  tie 
up  the  proceeds  of  sale  for  an  indefinite  time. 

13.  Properly,  under  the  circumstances  stated,  the  second  payee  should 

be  given  a  short  time  within  which  to  pay  and  discharge  said 
other  notes  of  the  mortgagor,  and  should  have  his  proportion  of 
the  proceeds  of  sale  only  in  case  he  dli  discharge  said  notes 
within  such  time. 

14.  The  claim  to  priority  of  lien  by  a  plaintiff  in  foreclosure  may  be 

contested  on  equitable  grounds  by  a  mortgagee  whose  debt  is 
not  due,  as  well  as  by  one  whose  debt  is  due. 

Vol.  145  —  41 
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Appeals  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Reversed. 

The  defendant  Crandon  State  Bank  appealed  from  the 
whole  of  the  judgment  of  foreclosure.  The  defendant  Keith 
appealed  from  that  portion  of  the  judgment  which  gave 
plaintiff,  Shaw,  a  priority  over  him,  and  also  that  portion 
which  required  him  to  deposit  the  notes  therein  mentioned 
as  a  condition  of  receiving  any  part  of  the  proceeds  of  the 
foreclosure  safe. 

For  the  appellant  Crandon  State  Bank  there  were  briefs  by 
Henry  Hay,  attorney,  and  Ooodrick  <§  Ooodrick,  of  counsel, 
and  oral  argument  by  Mr,  Hay  and  Mr.  E.  J.  Goodrick. 

For  the  appellant  Keith  there  was  a  brief  by  0.  H.  Dawson 
and  Kreutzer,  Bird,  Bosenberry  <&  Okoneski;  for  Mr.  Keith 
as  respondent  there  was  a  separate  brief  by  Krevizer,  Bird, 
Bosenberry  &  Okoneski;  and  the  cause  was  argued  orally  by 
C.  B.  Bird. 

For  the  respondent  Shaw  there  was  a  brief  by  Samtuel 
Shaw,  in  person,  and  a  separate  brief  by  Barbers  dc  Beglin^er, 
of  counsel,  and  the  cause  was  argued  orally  by  Mr.  Shaw  and 
Mr.  Charles  Barber. 

The  following  opinion  was  filed  January  31,  1911 : 

Timlin,  J.  This  is  an  action  to  foreclose  a  mortgage  ex- 
ecuted by  the  Crandon  Manufacturing  Company  on  Decem- 
ber 9,  1907,  to  Samuel  Shaw,  M.  D.  Keith,  and  the  Crandon 
State  Bank  jointly  to  secure  three  promissory  notes  bearing 
even  date  with  said  mortgage,  one  in  the  sum  of  $10,000  pay- 
able to  Soffmuel  Shaw  and  due  one  year  after  date,  one  in  the 
sum  of  $8,000  payable  to  M.  D.  Keith  and  due  two  years 
after  date,  and  one  in  the  sum  of  $14,000  payable  to  the 
Crandon  State  Bank  and  due  three  years  after  date. 

The  respondent,  Samuel  Shaw,  commenced  this  suit  for 
foreclosure  on  December  31,  1908,  claiming  priority  of  lien 
under  said  mortgage  because  his  note  feU  due  first,  and  mak- 
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ing  the  mortgagor  a  defendant  and  Keith  and  the  Crandon 
State  Bank  defendants  as  subsequent  lienholders.  The  mort- 
gage contained  a  provision  that  in  case  of  nonpayment  of  any 
sum  of  money,  either  principal,  interest,  insurance  premiums, 
or  taxes,  etc.,  the  whole  amount  secured  by  the  mortgage 
should,  at  the  option  of  Shaw,  Keith,  and  the  Crandon  State 
Bank,  their  representatives  or  assigns,  to  be  exercised  at  the 
time  of  such  default  or  any  time  thereafter,  be  deemed  to 
have  become  due,  etc  Purporting  to  act  under  this  power, 
Keith  and  the  Crandon  State  Bank,  because  of  interest  in  de- 
fault upon  each  of  their  respective  notes,  each  served  a  no- 
tice in  writing  of  option  to  declare  the  whole  sum  secured  by 
said  mortgage  due  and  payable.  Keith  and  the  bank  each  an- 
swered Shawns  complaint,  denying  his  claim  to  priority  of 
lien  and  counterclaiming  for  foreclosure,  Keith  claiming  a 
pro  rata  distribution  of  the  proceeds  of  sale  of  the  mortgaged 
property  and  the  bank  claiming  priority  of  lien  over  Shaw, 
The  circuit  judge  gave  judgment  of  foreclosure  and  sale, 
but  giving  the  plaintiff,  Shaw,  priority  of  payment  out  of 
the  proceeds  of  such  sale  to  the  amount  of  his  said  note,  in- 
terest, and  costs. 

The  mortgagor,  Crandon  Manufacturing  Company,  is  a 
corporation  organized  in  the  year  1903,  situate  and  doing 
business  at  Crandon  in  Forest  county  in  this  state,  and  en- 
gaged in  manufacture.  It  had  a  board  of  six  directors, 
among  \vhom  were  Keith,  Shaw,  and  Haile.  It  had  an  au- 
thorized capital  of  400  shares  of  $100  each,  of  which  only 
270  shares  had  been  issued,  and  its  officers  were  P.  Shay 
president  and  W.  W.  Waite  secretary.  Shay  did  not  reside 
at  Crandon  or  administer  the  business  of  the  corporation. 
It  had  a  finance  committee  consisting  of  Samuel  Shaw, 
W.  W.  Waite,  and  Almon  Smith.  On  the  day  on  which  the 
mortgage  was  given  it  owed  the  Crandon  State  Bank  $14,000, 
evidenced  by  notes,  and  had  an  overdraft  in  said  bank  of 
$2,248.43.     It  also  owed  $6,000  on  notes  to  the  First  ^^- 
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tional  Bank  of  Xew  London,  of  which  bank  Keilh  was  presi- 
dent, and  $1,500  to  the  AUenton  State  Bank  on  a  note,  and 
$500  to  one  Tieman,  also  evidenced  by  a  note.  The  trial 
court  found  that  the  manufacturing  company  was  not  then 
insolvent,  but  the  undisputed  evidence  shows  that  it  was  in- 
solvent in  the  sense  that  it  could  not  meet  its  liabilities  in  the 
ordruary  course  of  business  as  they  matured,  but  perhaps  not 
insolvent  in  the  sense  that  all  its  assets  at  a  fair  market  value 
would  not  equal  its  liabilities  to  creditors,  and  the  undisputed 
evidence  shows  that  it  was  in  a  precarious  financial  condition. 
The  Crandon  State  Bank  was  organized  in  the  year  1903 
as  a  banking  corporation  under  the  laws  of  Wisconsin,  sit- 
uated and  doing  business  at  Crandon,  with  an  authorized  cap- 
ital of  $25,000,  and  at  the  time  of  making  the  mortgage  in 
question*  it  had  four  directors.  Said  Keith  was  a  stock- 
holder, director,  and  president  of  this  bank ;  Haile  was  a  di- 
rector and  the  cashier  of  the  bank ;  Samuel  Shaw  was  director 
and  vice-president  of  the  bank ;  and  Almon  Smith  was  assist- 
ant  cashier.  The  other  bank  director  was  a  traveling  man 
named  Crabtree,  who  took  little  part  in  the  proceedings  rela- 
tive to  the  taking  of  the  mortgage.  The  plaintifP,  Shaw,  was 
an  attorney  and  drew  up  or  dictated  the  papers  and  resolu- 
tions relative  to  the  mortgage  and  notes  in  question  as  well 
as  the  mortgage  and  notes.  The  bank  president,  Keith,  tes- 
tifies that  Shaw  in  doing  so  was  acting  as  attorney  for  the 
bank  and  that  he  relied  on  Shaw.  This  is  denied  by  Shaw, 
and  the  court  finds  that  in  doing  so  Shaw  did  not  attempt  or 
pretend  to  act  as  attorney  for  the  bank.  Shawns  interest,  to- 
gether with  that  of  his  wife  and  daughter,  in  the  bank 
amounted  to  fifty  shares  out  of  250  shares,  and  his  like  inter- 
est in  the  manufacturing  company  amounted  to  forty  shares 
out  of  270  shares.  The  bank  was  not  represented  by  attor- 
ney or  by  any  person  not  interested  in  the  manufacturing 
company.  The  bank  held  as  security  for  this  indebtedness  a 
deed  of  about  four  acres  of  land  in  the  city  of  Crandon  worth 
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about  $2,500,  and  a  deed  from  F.  W-  Marquardt  and  wife  of 
land  known  as  the  "Marquardt  eighty''  suitable  for  platting 
and  worth  about  $5,000.  August  18,  1906,  the  directors  of 
the  manufacturing  company  "resolved  that  as  there  was  no 
record  made  upon  the  minutes  as  to  the  deeding  of  the  Mar- 
quardt eighty  to  the  Crandon  State  Bank,  said  deed  was  not 
legal  because  not  authorized;  resolved  that  said  Crandon 
State  Bank  re-deed  said  eighty  acres  of  land  to  the  Crandon 
Manufacturing  Company,  and  that  Samuel  Shaw  be  ap- 
pointed trustee  and  receive  all  moneys  and  securities  taken 
in  from  the  sale  of  lots,  blocks,  and  outlets  in  the  Marquardt 
eighty,  and  turn  the  same  over  to  the  Crandon  State  Bank 
toward  the  liquidation  of  the  debts  of  said  Crandon  Manu- 
facturing Company  to  the  Crandon  State  Bank/'  On  the 
same  day  the  directors  of  the  Crandon  State  Bank  held  a 
meeting  at  which  there  were  present  directors  Keith,  Shaw, 
Crabtree,  and  Haile. 

"It  was  moved  by  Mr.  Shaw  and  seconded  by  Mr.  Crabtree 
and  duly  carried  that  the  Marquardt  eighty,  the  title  of  which 
rested  in  the  Crandon  State  Bank  as  security  for  loans,  be 
transferred  to  the  Crandon  Manufacturing  Company." 

The  land  was  platted,  and  Shaw  accepted  the  trust  because 
he  reported  sales  as  trustee,  his  last  report  being  Decem- 
ber 16,  1907,  a  week  after  the  giving  of  the  mortgage  in  ques- 
tion, on  which  date  the  record  book  of  the  manufacturing 
company  shows  the  following: 

"Samwel  Shaw,  trustee,  reports  the  sale  by  C.  H.  Weast  as 
agent  of  lots  3  and  4  of  block  9  of  Page's  addition  to  Crandon, 
for  $160,  of  which  $50  has  been  paid,  Weast  reserving  $8  of 
same  for  his  commission,  and  Saamiel  Shaw  having  turned 
over  the  balance  of  $40  to  the  treasurer  of  said  Crandon 
Manufacturing  Company,  said  trustee  also  reports  that  no 
other  sale  of  the  real  estate  of  the  company  has  been  made 
since  his  last  report." 

This  treasurer  of  the  Crandon  Manufacturing  Company,  it 
will  be  remembered,  was  also  cashier  of  the  bank.     The  mortr 
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gage  in  question  covers  these  two  pieces  of  property,  although 
the  title  to  the  foui>acre  tract  remained  in  the  bank. 

It  thus  appears  that  the  aflFairs  of  the  bank  were  thoroughly 
in  the  hands  and  tinder  the  control  of  the  directors  and  offi- 
cers of  the  manufacturing  company,  and  the  affairs  of  the 
manufacturing  company  were  to  the  same  extent  under  the 
control  of  the  directors  and  officers  of  the  bank.  And  the 
admission  of  the  plaintiff,  Shaw,  in  a  letter  written  after  his 
note  became  due  is  fully  justified  by  the  undisputed  facts: 
'^The  management  is  substantially  the  same  things  as  that 
which  we  have  in  the  bank,  that  is  the  controlling  influence  in 
the  management."  At  a  stockholders^  meeting  of  the  manu- 
facturing company  on  December  7,  1907,  the  following  reso- 
lution was  unanimously  adopted : 

'^Resolved  by  the  stockholders  of  the  Crandon  Manufacture 
ing  Company  that  the  board  of  directors  are  hereby  author- 
ized and  empoT7ered  to  mortgage  all  the  real  property  of  said 
Crandon  Manufacturing  Company  to  the  amount  of  $32,000, 
bearing  seven  per  cent,  interest  per  annum,  payable  annually, 
$10,000  of  such  sum  to  become  due  and  payable  on  or  before 
one  year  from  date,  $8,000  of  such  sum  to  become  due  and 
payable  on  or  before  two  years  from  date,  and  $14,000  to  be- 
come due  and  payable  on  or  before  three  years  from  date 
hereof,  and  to  authorize  and  empower  said  board  of  directors 
to  execute  and  deliver  with  said  mortgage  promissory  notes 
of  even  date  with  the  mortgage  aggregating  in  amount  the 
said  sum  of  $32,000  and  conforming  as  to  rate  of  interest 
and  time  of  maturity,  and  any  other  matter  stated,  to  the  con- 
ditions above  set  forth,  the  proceeds  of  said  mortgage  and 
promissory  notes  to  be  used  by  said  board  of  directors  in  pay- 
ing the  present  indebtedness  of  said  Crandon  Manufacturing 
Company  and  paying  for  stock  to  be  manufactured  into  hubs 
and  heading  during  the  year  1908." 

The  directors  of  this  company  on  December  9,  1907, 

"Resolved  that  the  board  of  directors  of  the  Crandon  Man- 
ufacturing Company  do  exercise  and  use  the  power  vested  in 
them  by  the  stockholders  of  said  company  at  a  legal  meeting 
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of  the  same,  held  on  December  7,  1907,  and  do  mortgage  the 
real  estate  and  appurtenances  of  said  company  as  follows: 

"Said  mortgage  shall  be  a  first  mortgage  on  said  property 
in  the  sum  of  $32,000,  and  three  several  notes  shall  be  exe- 
cuted and  delivered  with  said  mortgage  as  follows:  A  note 
payable  on  or  before  one  year  from  date,  to  be  called  note 
Ko.  1,  to  Sam/uel  Shaw  in  the  sum  of  $10,000,  and  said  sum 
to  be  advanced  to  the  secretary  -of  this  corporation  as  called 
for  on  the  written  order  of  said  secretary  and  the  president 
or  vice-president  of  this  corporation,  and  such  moneys  to  be 
used  to  purchase  stock  for  this  corporation  to  be  manufac- 
tured in  the  year  1908.  A  note  payable  on  or  before  two 
years  from  date,  to  be  called  No.  2,  to  M.  D.  Keith,  and  a 
note  payable  three  years  from  date,  called  No.  3,  to  Crandon 
State  Bank,  No.  2  to  be  in  the  sum  of  $8,000  and  No.  3  in 
the  sum  of  $14,000,  said  notes  Nos.  2  and  3  being  executed  to 
pay  up  and  extinguish  indebtedness  of  this  corporation,  all 
of  said  notes  to  bear  seven  per  cent,  interest,  payable  annu- 
ally, and  the  president  and  secretary  of  this  corporation  are 
hereby  authorized,  empowered  and  instructed  to  execute  and 
deliver  said  notes,  and  to  execute,  acknowledge  and  deliver 
said  mortgage,  as  above  set  forth,  said  notes  and  mortgage  to 
bear  even  date  herewith." 

The  directors  present  at  this  meeting  were  Keith,  Shaw, 
Haile,  GifFord,  Waite,  and  Shay.  The  mortgage  and  notes 
were  accordingly  executed  and  delivered,  the  mortgage  to 
Smith,  assistant  cashier  of  the  bank,  and  each  note  to  the 
payee  named  therein.  The  notes  aggregating  $14,000  held 
by  the  bank  were  surrendered  and  delivered  up  to  the  manu- 
facturing company  and  the  back  interest  on  the  same  ad- 
justed, and  thereafter  this  note  of  $14,000  was  entered  on 
the  books  of  the  bank  as  part  of  its  bills  receivable  and  con- 
tinued as  such.  Shaw  knew  at  the  time  of  taking  his  mort- 
gage that  the  manufacturing  company,  outside  of  his  loan, 
owed  at  least  $22,000  bills  payable.  Indeed  the  very  mort- 
gage to  which  he  was  a  party  informed  him  of  this,  but  he  had 
other  means  of  knowledge  also.     The  overdrafts  of  the  manu- 
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facturing  company  in  its  checking  account  at  the  bank  are 
considered  relevant  because  it  is  said  that  Shaw's  money  was 
applied  on  these  overdrafts.     In  the  meeting  of  November  29, 

1907,  when  the  mortgage  in  question  and  the  loan  from  Shaw 
were  discussed,  Shaw,  in  anticipation  of  the  receipt  of  this 
note  and  mortgage,  agreed  to  and  on  the  next  day  advanced 
to  the  manufacturing  company  $1,500,  which  the  manufae- 
turing  company  deposited  in  its  bank  account,  thus  leducing 
its  overdraft  to  that  extent  and  leaving  less  than  $1,000  over- 
draft On  December  9th  Shaw  advanced  $2,000  more,  which 
the  manufacturing  company  also  deposited  in  its  bank  ac- 
count, and  in  the  same  way  on  December  31st  $3,000,  on  Jan- 
uary 1,  1908,  $1,000,  and  on  February  15,  1908,  $2,500. 
The  manufacturing  company  was  continually  drawing  checks 
on  this  account,  and  the  second  payment  by  Shaw  left  the 
manufacturing  company  a  credit  in  this  accoimt,  but  the 
same  men  were  managing  the  affairs  of  both  sides  and  au- 
thorizing and  drawing  checks  against  this  account,  and  the 
mere  fact  that  the  instalments  paid  in  by  Shaw  on  his  loan 
were  deposited  in  the  checking  account  of  the  manufacturing 
company  at  the  bank  has  no  particular  legal  significance. 
Sixty-six  days  after  giving  the  mortgage  and  on  February  15, 

1908,  the  directors  of  the  manufacturing  company  passed  a 
resolution  to  shut  down  unless  business  is  taken  to  warrant 
further  running  of  the  mill,  and  also  to  notify  all  parties  who 
were  hauling  timber  to  the  manufacturing  company  not  to 
cut  any  more  stock.  Some  time  later  the  manufacturing  com- 
pany suspended  operations  with  a  considerable  amount  of  raw 
material  on  hand  which  was  worked  up  and  sold  and  iJie  pro- 
ceeds used  in  paying  operating  expenses  and  debts  incurred 
after  the  giving  of  the  mortgage  in  suit.  The  manufacture 
ing  company  is  now  doubtless  insolvent. 

Parol  evidence  is  offered  by  Shaw  to  show  an  oral  agree- 
ment that  he  was  to  have  priority  of  payment,  and  on  the  part 
of  Keith  to  show  an  oral  agreement  that  the  three  notes 
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ehould  prorate  in  the  mortgage  security.  The  court,  how- 
ever, excluded  this  last  parol  evidence  as  tending  to  modify 
or  contradict  the  legal  eflFect  of  the  writings.  The  mortgage 
contained  a  recital  that 

''Said  notes  !N'os.  2  and  8  being  given  to  extinguish  and 
pay  in  full  the  present  indebtedness  of  the  said  Crandon  Man- 
ufacturing Company." 

On  January  17,  1908,  the  stockholders  of  the  manufacture 
ing  company  in  meeting  'TElesolved  that  note  No.  2,  given  to 
3f.  D.  Keith  on  December  9,  1907,  with  the  first  mortgage 
on  the  property  of  this  company,  has  been  so  given  to  him 
with  the  express  understanding  and  agreement  on  his  part 
that  he  has  received  the  same  to  protect  this  company  from 
outstanding  indebtedness  in  notes  to  the  amount  of  $8,000." 
Keith  never  paid  or  discharged  any  of  these  notes,  although 
he  contends  he  made  himself  liable  for  payment  thereof  by  all 
the  writings  hereinbefore  referred  to  and  by  oral  statement 
to  some  or  all  of  the  holders  of  the  notes.  After  the  taking 
of  said  mortgage  a  controlling  interest  in  the  shares  of  stock 
of  the  bank  passed  to  purchasers  not  interested  in  the  manu- 
facturing company,  and  the  8taie  Bank  was  furnished  with 
new  or  additional  capital  and  organized  as  a  national  bank. 
The  persons  interested  in  the  manufacturing  company  did 
not  at  any  time  own  all  the  stock  of  the  Crandon  State  Bank. 
The  circuit  court  also  found  that  the  manufacturing  company 
would  have  been  unable  to  secure  material  with  which  to  op- 
erate or  to  borrow  money  had  not  8hav7  advanced  this 
$10,000 ;  "that  the  loan  of  Shaw  to  the  manufacturing  com- 
pany was  made  at  the  earnest  solicitation  of  both  officers  of 
the  bank  and  of  the  manufacturing  company  .  .  .  and  upon 
the  express  promise  and  expectation  that  the  same  would  be 
repaid  promptly  when  due  .  .  .  and  that  other  persons  in- 
terested in  the  bank  and  manufacturing  company  would  help 
the  situation  and  lend  the  company  financial  aid.  That  the 
transaction  was  in  all  respects  a  fair  one  and  was  thought  to 
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be  at  the  time  by  all  concerned  and  was  in  fact  for  the  best 
interests  both  of  the  bank  and  of  the  manufacturing  company, 
and  that  a  failure  of  the  manufacturing  company  would  have 
seriously  affected  and  impaired  the  credit  of  the  bank. 
That  the  said  plaintiff,  Shaw,  was  guilty  of  no  violation  of 
trust  and  was  guilty  of  no  fraud,  actual  or  constructive.'* 
"That  Shaw  and  his  family  ceased  to  be  stockholders  of  the 
bank  in  September,  1908,  when  his  interests  were  taken  by 
the  new  stockholders."  "The  new  stockholders  were  fully  in- 
formed of  the  default  on  the  mortgage  and  of  the  existence 
of  the  mortgage  and  of  the  value  of  the  properties  and  gener- 
ally of  all  the  material  facts." 

"That  with  full  knowledge  of  all  the  facts  necessary  to  pro- 
tect any  of  its  rights  in  the  matter  the  said  bank  has  deliber- 
ately and  unqualifiedly  ratified,  confirmed  and  affirmed  the 
transaction  and  all  of  it.  That  at  no  time  has  the  bank  of- 
fered or  placed  any  of  the  parties  in  statu  quo.  That  it  has 
from  the  outset  accepted  the  mortgage  and  notes  as  given,  re- 
ceived the  benefits  of  the  transaction,  and  in  this  action  has 
asked  a  foreclosure  of  the  same.  It  is  found  that  the  bank 
fully  and  completely  ratified  the  transaction,  and  especially 
the  making  and  giving  of  the  mortgage,  and  has  always  in- 
tended to  rely  upon  and  take  the  benefits  thereof." 

These  findings  of  fact  put  the  case  in  the  strongest  light 
for  the  plaintiff,  Shaw.  So  far  as  they  find  the  good  faith  of 
Mr.  Shaw,  the  distress  of  the  manufacturing  company,  the 
good  intentions  in  his  loan  to  the  company,  and  that  Shaw 
was  guilty  of  no  fraud,  they  are  supported  by  evidence  and 
must  stand.  But  the  finding  that  Shaw  was  guilty  of  no  con- 
structive fraud  is  not  a  finding  of  fact  but  a  conclusion  of 
law  drawn  from  undisputed  facts.  The  same  is  true  of  the 
finding  that  the  bank  ratified  and  confirmed  the  transaction. 
The  only  ratification  of  the  bank  is  either  through  Shaw  and 
his  associate  directors  who  were  interested  in  the  manufactur- 
ing company,  or  by  a  counterclaim  for  foreclosure  of  the 


5]  JANUARY  TERM,  1911.  651 

Shaw  V.  Craodon  State  Bank,  145  Wis.  639. 

mortgage  herein,  or  by  permitting  the  manufacturing  com- 
pany to  deposit  in  its  checking  account  with  the  bank  the 
money  received  from  Shaw.  This  is  no  ratification,  because 
the  directors  were  incompetent  to  ratify  it;  because  the  coun- 
terclaim for  foreclosure  challenges  Shaw's  priority  instead  of 
approving  it;  and  because  a  deposit  by  the  manufacturing 
company  of  the  proceeds  of  the  loan  from  Shaw  in  its  check- 
ing account  with  the  bank  is  in  no  sense  a  ratification  of 
Shaw's  priority.  Shaw  was  interested  in  the  manufacturing 
company  and  a  director  thereof  interested  in  its  prosperity,  a 
director  of  and  interested  in  the  prosperity  of  the  bank,  and 
also  interested  in  the  prosperity  of  the  village  of  Crandon  as 
a  real-estate  dealer  and  property  holder.  He  advanced  his 
money  as  a  loan  to  his  own  corporation,  the  manufacturing 
company,  under  the  expectation  that  he  would  be  paid  out 
of  the  proceeds  of  the  operation  of  the  mill  upon  the  raw  ma- 
terial purchased  with  the  avails  of  his  loan,  and  took  the 
mortgage  as  security,  and  we  may  assume  that  he  had  the 
welfare  of  the  bank  in  mind,  but  as  things  turned  out  he  was 
mistaken;  his  loan  brought  no  profit  to  the  manufacturing 
company  wherewith  to  pay  him  or  to  pay  the.  bank  or  to 
pay  any  of  the  debts  of  the  manufacturing  company  out- 
standing at  the  time  he  made  his  loan. 

Upon  this  showing  a  decree  of  foreclosure  and  sale  was  en- 
tered giving  Shaw  priority  of  lien  on  all  the  property  covered 
by  the  mortgage  and  in  the  proceeds  of  the  sale  of  this  prop- 
erty. It  was  also  provided  that  Keith  was  entitled  to  judg- 
ment of  foreclosure  with  costs,  but  no  payment  of  the 
proceeds  of  foreclosure  should  be  made  to  Keith  except  on 
condition  that  he  deposit  with  the  clerk  of  the  court  the 
$8,000  of  notes  of  the  manufacturing  company  assumed  and 
guaranteed  by  him,  and  that  until  such  condition  is  com- 
plied with  the  sheriff  deposit  the  amount  of  such  money  with 
the  clerk  of  the  court.     Subject  to  the  prior  lien  of  ShaWj, 
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Keith  and  the  bank  prorate  in  the  surplus,  if  any,  received 
from  the  foreclosure  sale  after  Shaw  has  been  paid  in  fall 
with  interest  and  costs. 

The  decree  rests  upon  Wood  v.  Trask,  7  Wis.  566 ;  Marine 
Batik  V.  International  Bank,  9  Wis.  67;  Lyman  v.  Smith,  21 
Wis.  674 ;  Pierce  v.  Shaw,  51  Wis.  316,  8  K  W.  209 ;  Mo 
Lean  v.  Hoehle,  98  Wis.  359,  74  N.  W.  120.  In  each  of  the 
cases  above  quoted  the  rule  that  where  several  notes  falling 
due  at  different  times  are  secured  by  the  same  mortgage  that 
which  falls  due  first  is  entitled  to  priority  in  the  security  is 
stated  with  the  qualification  that  this  is  a  general  rule  which 
must  prevail  unless  some  special  equity  intervenes  to  give  a 
precedence  to  some  other  claim.  In  Marine  Bank  v.  Inter- 
national Bank,  supra,  the  court  said: 

"We  were  well  aware  that  in  some  of  our  sister  states  a 
contrary  doctrine  had  obtained,  and  that  it  had  been  held  that 
the  fund  arising  from  the  sale  of  mortgaged  premises,  in  case 
of  a  deficiency,  should  be  ratably  applied  among  the  holders 
of  the  different  notes  or  instruments;  but  when  no  special 
equities  intervened  to  vary  the  rule,  we  thought  the  note  or 
instrument  first  becoming  due  was  entitled  to  priority  in 
payment.  And,  without  enlarging  upon  the  reasons  that  led 
us  to  this  conclusion,  it  appeared  to  us  that  this  priority  must 
exist,  under  our  statute,  as  the  notes  were  the  principal  and 
the  mortgage  but  an  accessory,  and  the  holder  of  the  first  note, 
upon  default  in  its  payment,  had  the  right  to  commence  his 
action,  and  subject  the  mortgaged  premises  to  foreclosure  and 
sale  for  the  satisfaction  of  his  debt.  It  seemed  to  us,  there- 
fore, that  the  maxim  of  prior  in  tempore,  potior  in  jure, 
rightly  applied,  in  the  absence  of  all  equitable  considerations 
between  the  assignors  and  assignees,  to  change  this  rule,  or 
principle  of  law."     See,  also,  1  Ponu  Eq.  Jur.  §  414. 

This  rule  applies  only  where  the  parties  owning  the  re- 
spective notes  stand  equal  in  equity  with  reference  to  the 
manner  of  acquisition  of  security  and  with  reference  to  one 
another.  Trustees  or  fiduciaries  acting  for  others  and  in 
the  same  transactions  for  themselves;  consenting  for  the  bank 
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to  release  its  existing  securities  and  put  the  property  on  which 
these  securities  rested  into  a  common  group  with  other  prop- 
erty of  the  mortgagor,  covering  this  common  group  of  prop- 
erty by  a  mortgage  running  to  the  directors  and  to  the  bank 
jointly,  and  at  the  same  time  consenting  for  the  mortgagor 
to  make  the  notes  secured  by  the  same  mortgage  payable  in 
such  order  that  the  notes  given  to  the  fiduciaries  come  due 
first  and  that  of  the  beneficiary  last,  and  consenting  for  them- 
selves to  thus  take  priority  and  for  their  beneficiary  to  thus 
give  them  priority  over  that  beneficiary,  cannot  hold  priority 
under  the  rule  of  the  cases  cited.  Mr.  Shaw  as  director  of 
the  bank  and  director  of  the  manufacturing  company  occu- 
pied a  fiduciary  relation  to  each  of  these  corporations.  He 
also  was  trustee  of  an  express  trust  with  reference  to  the  Mai^ 
quardt  tract  The  mortgage  covered  this  tract  and  the  four- 
acre  tract  upon  which  the  bank  had  a  prior  security,  and  the 
legal  effect  now  claimed  by  Shaw  and  given  him  by  the  decree 
below  of  the  mortgage  is  to  release  the  security  of  the  bank  on 
this  four-acre  tract  and  to  release  Mr,  Shaw's  trusteeship  on 
the  Marquardt  tract  and  put  Mr.  Shaw's  loan  in  as  a  prior 
lien  on  both.  It  is  immaterial  whether  the  security  of  the 
bank  on  the  Marquardt  tract  was  valid  or  invalid  as  to  other 
creditors.  It  is  the  relation  of  Mr.  Shaw  to  that  security 
rather  than  the  validity  of  the  security  which  determines  the 
question  here. 

The  circuit  court  as  to  these  two  tracts  on  which  the  bank 
had  security  applied  the  wrong  rule,  as  shown  by  2  Pom.  Eq. 
Jur.  §  957,  where  two  classes  of  cases  are  recognized:  one 
where  the  fiduciary  is  dealing  with  his  beneficiary,  each 
contracting  for  himself;  the  other  where  the  fiduciary  in 
the  transaction  as  representative  of  his  beneficiary  contracts 
or  deals  with  himself  in  his  personal  or  individual  capacity, 
thus  being  both  vendor  and  vendee,  obligor  and  obligee,  re- 
leasor and  releasee.  In  the  first  class  of  cases  the  transac- 
tion may  sometimes  be  upheld  upon  a  showing  of  good  faith. 
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valuable  consideration,  and  that  the  transaction  was  not  in- 
equitable. In  the  second  class  of  cases  this  showing  will  not 
avail. 

"The  second  class  includes  all  those  instances  in  which  one 
party,  purporting  to  act  in  his  fiduciary  character,  deals  with 
himself  in  his  private  and  personal  character,  without  the 
knowledge  of  his  beneficiary,  as  where  a  trustee  or  agent  to 
sell  sells  the  property  to  himself.  Such  transactions  are  void- 
able at  the  suit  of  the  beneficiary,  and  not  merely  presump- 
tively or  prima  facie  invalid.  .  •  .  The  circumstances  show 
that  there  could  not  possibly  be  the  good  faith,  knowledge, 
and  free  consent  required  by  the  principle,  and  therefore  the 
result  which  is  a  rebuttable  presumption  in  the  first  class  of 
transactions  becomes  a  conclusive  presumption  in  the  second." 
2  Pom.  Eq.  Jur.  §  957. 

This  is  the  rule  in  Wisconsin,  as  shown  by  the  Taylor  Or- 
phan Asyhmi  Case,  36  Wis.  534,  and  Cook  v.  Berlin  W.  if. 
Co.  43  Wis.  433.  As  was  said  in  Huison  v.  Jenson,  110  Wis- 
26  (86  N.  W.  689),  at  page  40: 

"The  rule  of  these  cases  is  that  no  dealing  by  one  in  fidu- 
ciary capacity  with  himself  individually  can  prejudicially 
change  the  situation  of  the  beneficiaries  or  their  property. 
The  application  of  this  rule  is  not  dependent  upon  the  ex- 
istence either  of  fraud  or  mismanagement;  for  its  foundation 
is  in  a  sound  public  policy,  which  would  exclude  all  necessity 
of  investigation  of  either  the  honesty  or  the  wisdom  of  such 
dealings  in  a  dual  capacity." 

The  effect  of  the  findings  and  decree  is  that  a  fiduciary  and 
trustee  acting  with  other  disqualified  fiduciaries  may  take 
property  upon  which  their  beneficiaries  had  security,  turn  it 
back  to  the  debtor  corporation  which  they  also  control,  and 
then  take  a  mortgage  on  all  the  property  of  the  latter  corpora- 
tion, including  the  property  so  turned  back,  and  make  the 
several  notes  secured  by  this  mortgage  due  at  such  times  that 
the  trustee's  note  will  first  fall  due,  and  so  obtain  priority  of 
lien  on  the  property  returned  to  the  debtor  by  them  acting  for 
their  beneficiary.     This  cannot  be  done.     Neither  good  faith 
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nor  benevolent  purposes,  nor  acquiescence  by  the  bank  while 
under  their  control,  nor  the  attempted  foreclosure  of  the  mort- 
gage by  the  bank  (the  bank  in  such  foreclosure  claiming  prior- 
ity), will  avail  to  prevent  the  bank  reasserting  as  against  such 
fiduciary  its  prior  lien  on  the  property  which  it  once  held  as 
security.  Public  policy  forbids  us  to  uphold  any  such  decree 
if  we  were  otherwise  disposed  to  do  so.  But  the  rule  is  a 
salutary  one  and  should  be  strictly  adhered  to  under  all  cii^ 
•cumstances.  It  will  not  do  for  a  fiduciary,  who  in  contract- 
ing acts  for  himself  and  for  his  beneficiary,  to  escape  the 
invalid  consequences  of  such  act  by  mere  proof  that  he  acted 
in  good  faith  and  paid  a  valuable  consideration.  The  decree 
cannot  be  supported  on  the  ground  that  Mr.  Shaw  paid  in 
-cash  while  the  other  parties  merely  secured  pre-existing  debts. 
He  paid  in  cash  to  his  own  manufacturing  company  and  not 
to  the  bank.  'And  he  was  obliged  to  consent  for  the  bank, 
both  that  the  bank  release  its  prior  securities  and  that  the 
bank  accept  the  third  note  or  the  note  last  due.  He  was 
aided  in  this  by  the  other  oflScers  of  the  bank  sustaining  the 
flame  relation  to  both  corporations  that  Shaw  did.  His 
money,  while  it  might  improve  the  chances  of  the  mortgagor 
to  pay  out  of  its  business  operations,  brought  in  no  security 
under  the  mortgage.  Further,  the  transaction  on  the  part  of 
Shaw  not  only  subordinated  the  bank  to  Shaw's  lien  and  took 
:from  the  bank  security  it  already  possessed,  but  also  at- 
tempted to  postpone  the  bank  to  Keith's  lien  under  the  mort- 
gage. Keith  also  consented  to  the  release  by  the  bank  of  the 
securities  and  that  they  be  thrown  into  a  common  fund  with 
other  property  of  the  mortgagor  and  this  all  covered  by  a  new 
mortgage  in  which  he  or  the  other  bank  in  which  he  was  in- 
terested should  have  priority  over  the  CrUndon  State  Bank  by 
reason  of  Keith's  note  coming  due  before  that  of  the  Crandon 
Bank,  Shaw  consented  to  this  and  Keith  consented  to  it. 
Keith  did  not  pay  up  the  notes  of  $8,000,  as  it  was  first  in- 
tended he  should,  and  the  directors  of  the  manufacturing  com- 
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pany  appear  to  have  later  consented  that  lie  need  not,  but 
merely  asLve  the  manufacturing  company  harmless  thereon. 
This  could  not  affect  the  bank.  As  to  the  bank,  he  has  not 
paid  as  he  agreed  to  in  the  mortgage  in  which  he  and  the 
bank  and  Shaw  were  mortgagees.  With  reference  to  this 
four-acre  tract  and  the  Marquardt  eighty,  Shaw  and  Keith 
are  equal  in  their  disabilities,  equal  in  equities  or  in  lack  of 
equity.  Shaw  put  in  cash;  Keith  did  not.  Shaw's  note 
falls  due  before  Keith's.  Keith  has  no  equity  to  displace  the 
priority  which  Shaw  would  have  from  this  circumstance 
alone.  Bather  the  contrary.  Therefore  in  the  four-acre 
tract  and  in  the  Marquardt  eighty  the  order  of  priority  will 
be  first  the  Crandon  State  Batik,  second  Shaw,  and  third 
KeUh. 

With  ref ePMice  to  the  remainder  of  the  mortgaged  property 
the  case  rests  upon  different  rules  of  law.  Upon  this  the  bank 
had  no  security  prior  to  the  making  of  the  mortgage  in  ques- 
tion. The  bank  paid  out  nothing  and  parted  with  nothing. 
It  received  only  the  additional  security  furnished  by  the  third 
note  secured  by  this  mortgage.  There  was  no  consent  neces- 
sary on  the  part  of  the  bank  except  the  consent  to  receive  the 
new  security.  This  the  directors  were  not  so  absolutely  dis- 
qualified to  give.  The  rule  resting  in  public  policy  herein- 
before applied  did  not  obtain  because  there  was  no  contractual 
relation  by  which  the  disqualified  directors  represented  the 
bank  in  parting  with  anything  or  in  undertaking  any  obliga- 
tion. They  were  not  as  to  this  on  both  sides  of  the  transac- 
tion, buyer  and  seller.  Nevertheless  they  were  fiduciaries 
and  disqualified  to  obtain  any  advantage  over  their  bene- 
ficiary. But  the  disqualification  as  stated  was  not  so  abso- 
lute. The  transaction  might  be  supported  in  equity  if  made 
in  absolute  good  faith  and  apparently  for  the  best  interests  of 
the  bank  as  it  appeared  at  the  time  and  to  induce  Mr.  Shaw  to 
part  with  his  $10,000.  On  this  branch  of  the  case  the  find- 
ings of  the  court  herein  referred  to  establishing  the  good  faith 
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and  fair  purposes  of  Mr.  Shaw  and  the  manner  in  which  he 
parted  with  his  cash  have  great  force  and  significance.  So 
far  as  the  manufacturing  company  is  concerned  he  in  effect 
made  it  a  condition  of  loaning  this  $10^000  to  it  that  he 
should  be  first  paid  and  have  priority,  according  to  the  find- 
ings of  the  court.  The  pre-existing  debt  to  the  bank  was  not 
increased.  Of  the  three  persons  secured  by  the  mortgage 
Shaw  was  the  only  one  who  paid  money  to  the  mortgagor  for 
his  note.  The  other  two,  the  Crandon  State  Bank  and  Mr. 
Keith,  merely  had  secured  to  them,  as  the  thing  turned  out, 
existing  claims  against  the  manufacturing  company.  It  ap- 
peared to  all  concerned,  according  to  the  findings,  that  this 
disposition  and  this  mode  of  security  was  for  the  best  inter- 
ests of  the  manufacturing  company  and  its  creditors,  includ- 
ing the  Crandon  State  Bank.  It  placed  the  Crandon  State 
Bank  in  no  worse  position  than  it  was  before  the  mortgage 
was  made  and  might  have  bettered  its  condition.  According 
to  the  findings  Mr.  Keith  agreed  that  Mr.  Shaw's  notes  should 
come  due  first,  and  as  to  this  part  of  the  mortgaged  property 
he,  to  say  the  least,  has  no  superior  equity  to  displace  the 
priority  which  the  law  would  give  to  Shaw  under  such  circum- 
stances. If  the  Crandon  State  Bank  had  prayed  that  its  lien 
on  this  remainder  of  the  mortgaged  property  be  declared  para- 
mount to  that  of  Keith,  the  bank  would  be  entitled  to  such 
relief.  That  part  of  the  decree  which  provides  that  the 
sheriff  shall  deposit  part  of  the  proceeds  of  the  sale  with  the 
derk  of  the  court,  there  to  remain  until  Mr.  Keith  deposit 
with  the  said  clerk  the  $8,000  of  notes  of  the  Crandon  Manu- 
facturing Company  assumed  and  guaranteed  by  him,  cannot 
be  approved.  This  might  tie  up  that  money  for  an  indefinite 
time.  That  should  be  changed  so  that  Mr.  Keith  should  be 
given  a  short  time,  say  sixty  days,  within  which  to  pay  up 
those  notes  and  make  a  supplemental  report  to  the  court,  filing 
the  paid  and  discharged  notes  therewith,  and  in  default  of  his 
80  doing  that  he  have  no  part  of  the  proceeds  of  sale.     But 
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subject  to  this  requirement  the  order  of  priority  in  this  re- 
mainder of  the  mortgaged  premises  should  be  first  Shaw,  sec- 
ond the  Crandon  State  Bavk  in  the  event  that  Keith  does  not 
pay  up  the  notes.  But  in  the  event  that  Keith  pay  up  these 
notes  and  make  proof  thereof  as  aforesaid  the  priority  should 
be  first  Shaw,  second  the  Crandon  State  Bank  and  Keith  pro 
rata  on  the  original  amounts  awarded  by  the  decree  appealed 
from,  as  asked  in  the  pleading  of  the  bank,  until  their  re- 
spective claims  are  discharged  and  paid;  the  surplus,  if  any, 
to  be  brought  into  court.  The  validity  of  the  notices  of  op- 
tion served  by  the  bank  and  by  Keith  declaring  the  whole 
amount  due  is  a  matter  of  no  concern  here.  Their  attempt  to 
foreclose  their  interest  in  the  mortgage  is  a  matter  of  no  es- 
toppel. The  plaintiff  comes  into  court  claiming  priority. 
The  bank  and  Keith  have  conceded  liens  due  or  not  due  and 
deny  his  priority.  They  may  as  effectually  contest  Shaw's 
claim  to  priority  upon  liens  securing  sums  not  due  as  upon 
liens  securing  sums  due.  The  manufacturing  company  hav- 
ing defaulted,  the  sums  sectired  by  the  liens  may  be  all  con- 
sidered due  for  the  purpose  of  foreclosure  and  sale  except  in 
the  case  of  Keith,  ISo  sum  will  be  due  to  him  unless  and 
until  he  discharges  the  notes  to  the  amoimt  of  $8,000  to  se- 
cure payment  or  discharge  of  which  his  interest  in  the  mort- 
gage was  given  by  the  manufacturing  company. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion. 

By  the  Covrt. — It  is  so  ordered. 

A  motion  for  a  rehearing  was  denied  April  S,  1911* 
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QoTFBKDSOW  Sbothebs  Compawt,  Appellant,  vs.  Dusino 

and  another,  Kespondents. 

January  IB — April  5,  1911. 

Mortgages:  Homestead:  Reformation. 

The  description  In  a  mortgage  cannot  be  corrected,  In  an  action  to 
reform  the  instrument,  so  as  to  include  the  homestead  of  the 
mortgagors,  who  were  husband  and  wife  at  the  time  of  its  exe- 
cution. Sec.  2257,  Stats.  (1898),  does  not  relate  to  an  action 
for  reformation,  and  the  amendment  of  sec.  2203  by  ch.  45,  Laws 
of  1905,  did  not  alter  the  rule. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

Action  for  the  reformation  and  foreclosure  of  a  mortgage. 
August  16,  1906,  the  defendants  Charles  J.  Busing  and  his 
wife,  Amanda  Busing,  for  the  purpose  of  securing  a  pre- 
existing indebtedness  due  from  Charles  J.  Busing  to  the  plaint- 
iff, executed  a  mortgage  intended  and  supposed  to  cover  their 
homestead.  By  mistake  of  all  parties,  other  lands,  and  not 
the  homestead,  were  described  in  the  mortgage.  The  wife, 
who  was  not  possessed  of  any  separate  estate,  appeared  and 
objected  to  a  reformation  of  the  mortgage  and  sale  of  the 
homestead.  From  a  judgment  refusing  reformation  and  dis- 
missing  the  complaint  as  to  the  wife  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Minahan  <&  Minor 
han,  and  oral  argument  by  "F.  /.  Minahan. 

For  the  respondents  there  was  a  brief  by  Nash  <&  Nash, 
and  oral  argument  by  E.  J.  Nash. 

The  following  opinion  was  filed  January  81,  1911 : 

ViwJE,  J.  The  question  presented  by  this  appeal  is.  Can 
a  description  in  a  mortgage  be  corrected  in  an  action  to  re- 
form the  instrument  so  as  to  include  the  homestead  of  the 
mortgagors,  who  were  husband  and  wife  at  the  time  of  the 
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execution  thereof  f  In  the  cases  of  Petesch  v.  Hambach,  48 
Wis.  443,  4  K  W.  565 ;  O'Malley  v.  Ruddy,  79  Wis.  147,  48 
N.  W.  116;  and  Cumps  v.  Kiyo,  104  Wis.  656,  80  N.  W. 
937,  this  court  held  that  it  could  not.  We  are  urged  to  over- 
rule these  decisions  because  they  were  made  without  reference 
to  sec  2257,  Stats.  (1898),  which  it  is  claimed  gives  the 
court  such  power.     That  section  provides: 

"The  circuit  court  of  any  county  in  which  a  conveyance  of 
real  estate  shall  have  been  recorded  may  make  an  order  cor- 
recting the  description  in  such  conveyance  on  proof  being 
made  to  the  satisfaction  of  the  court  that  such  conveyance  con- 
tains an  erroneous  description,  not  intended  by  the  parties 
thereto;  or  when  the  description  is  ambiguous  and  does  not 
clearly  or  fully  describe  the  premises  intended  to  be  conveyed, 
if  the  grantor  therein  is  dead  or  a  nonresident  of  the  state  and 
the  person  to  whom  it  was  made,  his  heirs,  legal  representa- 
tives or  assigns  have  been  in  the  quiet,  undisturbed  and  peace- 
able possession  of  the  premises  intended  to  be  conveyed  for 
the  term  of  ten  years  or  more ;  but  this  section  shall  not  pre- 
vent an  action  for  the  reformation  of  any  conveyance,  and  if 
in  any  doubt  the  court  shall  direct  such  action  to  be  brought." 

It  is  clear  that  the  conditions  under  which  the  order  therein 
provided  for  may  be  made  do  not  apply  to  this  case.  Here 
the  grantors  are  neither  dead  nor  nonresidents  of  the  state, 
and  the  grantee  has  never  been  in  possession  of  the  premises 
conveyed.  Moreover,  the  statute  was  in  existence  when  the 
cases  mentioned  were  decided,  and  the  reason  it  was  not 
therein  referred  to  was  no  doubt  because  it  in  no  way  relates 
to  an  action  for  reformation. 

The  policy  of  the  law  and  the  reasons  for  refusing  reforma- 
tion are  so  fully  set  forth  in  the  cases  above  referred  to  that 
a  restatement  thereof  is  not  deemed  necessary.  In  the  case  of 
O'Malley  v,  Rvddy,  supra,  the  court  refused  reformation  even 
thou^  the  wife  by  her  answer  consented  thereto,  on  the 
ground  that  the  statute  had  provided  for  no  such  mode  of 
alienation  of  a  homestead ;  that  nothing  less  than  her  signa- 
ture on  the  instrument  of  conveyance  was  effectuaL     No 
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valid  reason  has  been  called  to  our  attention  why  we  should 
overrule  those  cases,  and  we  must  decline  to  do  so. 

But  it  is  urged  that  the  amendment  of  sec.  2203,  Stats. 
(1898),  by  ch.  45,  Laws  of  1905,  destroys  the  reasons  for 
the  rule  laid  down  in  the  cases  cited,  and  therefore  destroys 
the  rule,  inasmuch  as  the  nature  of  the  homestead  estate  in 
the  wife  is  changed.     Sec  2203  reads  as  follows: 

"Conveyances  of  land  or  of  any  estate  or  interest  therein 
may  be  made  by  deed,  signed  and  sealed  by  the  person  from 
whom  the  estate  or  interest  is  intended  to  pass,  being  of  law- 
ful age,  or  by  his  lawful  agent  or  attorney,  and  acknowledged 
or  proved  as  directed  in  this  chapter,  without  any  other  act  or 
ceremony  whatever ;  but  no  mortgage  or  other  alienation  by  a 
married  man  of  his  homestead,  exempt  by  law  from  execution, 
shall  be  valid  or  of  any  effect  as  to  sudi  homestead  without 
the  signature  of  his  wife  to  the  same." 

It  was  enacted  in  1858  and  remained  unchanged  until  the 
amendment  of  1906.  It  was  therefore  in  force  when  the 
above  mentioned  cases  were  decided.  By  the  amendment  of 
1905  it  was  changed  to  read  as  follows : 

"Conveyances  of  land  or  any  estate  or  interest  therein  may 
be  made  by  deed  signed  and  sealed  by  the  person  from  whom 
the  estate  or  interest  is  intended  to  pass,  being  of  lawful  age, 
or  by  his  lawful  agent  or  attorney,  and  acknowledged  or 
proved  as  directed  in  this  chapter,  without  any  other  act  or 
ceremony  whatever ;  but  no  mortgage  or  other  alienation  by  a 
married  man  of  his  homestead,  exempt  by  law  from  execution, 
or  any  interest  therein,  legal  or  equitable,  present  or  future, 
by  deed  or  otherwise,  without  his  wife's  consent,  evidenced  by 
her  act  of  joining  in  the  deed,  mortgage  or  other  conveyance, 
shall  be  valid  or  of  any  effect  whatever." 

It  will  be  perceived  that  no  attempt  was  made  by  the  amend- 
ment to  change  the  nature  of  the  homestead  estate,  but  only 
to  strengthen  the  protective  efficacy  of  the  statute,  which,  as 
stated  by  this  court  in  Wilbum  v.  Land,  138  Wis.  36,  119  N. 
W.  803,  had  been  somewhat  emasculated  by  the  construction 
given  it  in  Conrad  v.  Schwamb,  53  Wis.  372,  10  N.  W.  395 ; 
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Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W.  420 ;  and  /enfee 
V.  Fvrbush,  115  Wis.  277,  91  N.  W.  661.  Indeed,  die 
amendment  was  passed  as  a  direct  result  of  the  decision  in 
Jerdee  v.  Furhush  and  of  the  suggestion  therein  contained,  id 
order  to  more  completely  protect  the  homestead  estate  and  to 
render  any  alienation  thereof  by  the  husband,  without  the 
signature  of  the  wife,  void.  The  phrase  in  the  amendment, 
"evidenced  by  her  act  of  joining  in  the  deed,  mortgage  or 
other  conveyance,^'  is  equivalent  to  the  phrase  "without  the 
signature  of  the  wife  to  the  same"  in  the  law  as  it  stood  be- 
fore. Only  by  affixing  her  signature  to  the  conveyance  can 
a  wife  join  therein.  If  it  was  the  policy  of  the  law  to  refuse 
a  reformation  under  the  statute  as  it  stood  before  the  amend- 
ment, it  should  be  all  the  more  its  policy  to  refuse  it  under 
the  statute  as  amended. 

It  is  also  urged  that  no  reformation  is  necessary ;  that  the 
court  can  give  such  a  construction  to  the  erroneous  description 
as  to  make  it  cover  the  right  one,  and  foreclose  upon  the  ac- 
tual homestead  with  the  description  so  corrected  by  construc- 
tion. This  contention  was  aptly  answered  by  the  trial  judge 
in  his  opinion,  where  he  said : 

"It  makes  no  difference,  I  take  it,  whether  we  call  it  a 
'reformation'  or  a  'correction.'  Both  mean  the  same  thing  as 
applied  to  the  present  question.  The  stubborn  fact  remains 
that  the  plaintiff  cannot  have  a  foreclosure  on  his  homestead 
without  the  court  putting  in  a  description  entirely  different 
from  what  the  parties  have  put  into  the  instrument." 

The  statute  prohibits  an  alienation  by  correction  as  mudi 
as  it  does  by  reformation,  for  the  one  would  comply  with  it  no 
more  than  the  other.  In  either  case  there  would  be  no  con- 
veyance with  the  signature  of  the  wife  to  the  same,  or  with  her 
consent  evidenced  by  her  act  of  joining  therein.  The  latter 
is  now  necessary  to  a  valid  mortgage  upon  the  homestead  of  a 
married  man. 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  April  5,  1911. 
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Waltebmait,  Eespondent,  vs.  Village  of  Kobwalk,  Appel- 
lant 

January  13— April  5,  1911. 

Municipal  corporations:  Streets:  Property  rights  of  ahutting  ovmers: 
Transfer  to  municipality:  When  binding  oh  successor  in  title: 
Notice:  Right  to  have  toay  unobstructed:  Injunction:  Public  pol- 
icy: Consideration:  Sealed  instrument:  License^  when  revocable: 
Grant  of  easement:  Construction  of  deed:  Nuisance:  Estoppel. 

1.  The  owner  of  a  lot  abutting  on  a  public  street  may  sell  or  give 

away  his  mere  private  property  right  to  the  use  of  that  part  of 
his  premises  within  the  boundaries  of  the  street,  Including  his 
right  to  have  the  way  unobstructed;  and  may  bind  his  suc- 
cessor in  title,  provided  he  alienates  said  property  right  in  such 
a  way  as  to  charge  such  successor  with  notice  of  the  incum* 
brance. 

2.  An  Instrument  in  writing,  duly  witnessed  and  under  seal»  exe- 

cuted by  an  abutting  owner  to  the  municipality,  "on  behalf  of 
himself,  his  heirs,  executors,  and  assigns,"  releasing  all  de- 
mands, actions,  or  causes  of  action  which  might  result  from 
the  construction  of  a  building  for  municipal  purposes  in  the 
street  In  front  of  his  premises,  is  binding  upon  him  and  upon 
his  subsequent  grantee  who  bought  the  land  with  full  knowl- 
edge of  the  situation. 

3.  Such  an  agreement  Is  not  contrary  to  public  policy  as  being  a 

contract  not  to  sue  to  vindicate  the  public  right  in  the  street 

4.  One  who  has  thus  parted  with  his  private  property  right  in  the 

adjoining  street  cannot  thereafter  maintain  a  private  action 
against  the  municipality  for  a  mandatory  Injunction  to  compel 
the  way  to  be  kept  open  and  unobstructed. 

5.  An  Instrument  formally  executed  under  seal  Imports  a  consider- 

ation sufficient  to  support  It. 

6.  A  written  license  by  the  owner  of  land  to  another,  privileging 

such  other  to  use  the  licensor's  land  for  some  purpose,  after 
being  acted  upon  so  that  a  loss  would  be  Inflicted  upon  the  li- 
censee by  its  withdrawal,  is  Irrevocable.  In  this  state  only 
oral  licenses  are  revocable  under  such  circumstances. 

7.  The  use  of  the  words  "remise,  release  and  forever  discharge,"  in 

a  sealed  Instrument  authorizing  the  construction  of  a  building 
for  municipal  purposes  In  a  public  street  adjacent  to  the  grant- 
or's premises,  Indicates  an  intention  to  give  something  more 
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than  a  mere  license,  and  may  fairly  be  construed  as  grantlngr 
an  easement  in  the  land. 

8*  Instruments  formally  executed  under  seal,  though  not  containing 
technical  words  of  grant,  should  be  construed  as  such  when  nec- 
essary to  effect  their  manifest  purpose. 

9.  An  action  by  a  priyate  abutter  to  enforce  his  private  right  in  the 
adjacent  street,  with  which  he  has  parted  by  formal  conyeyanoe 
In  writing,  does  not  raise  the  question  of  public  nuisance  or  the 
question  of  estoppel  as  against  public  rlghta 

Affeax  from  a  judgment  of  the  circuit  court  for  Monroe^ 
county :  Chestbe  A.  Fowleb,  Judge.     Reversed. 

Action  for  a  mandatory  injunction.  The  findings  of  fact 
indicate  the  issues  presented  for  determination.  The  sub- 
stance thereof  is  as  follows:  In  1895,  Eugene  Sullivan  owned 
and  possessed  lots  7,  8,  9,  and  10  of  block  3  of  the  village  of 
Norwalk,  Plaintiff  acquired  title  thereto  sometime  before 
commencement  of  this  action  and  ever  since  has  continued  to 
be  the  owner  thereof.  While  Sullivan  owned  the  lots  the  vil- 
lage board  caused  a  building  to  be  constructed  for  municipal 
purposes  in  the  street  in  front  thereof.  Plaintiff  was  then  a 
member  of  the  board  and  participated  in  the  proceedings  in 
respect  to  the  matter  and  consented  thereto.  Before  con- 
structing the  building  the  board  obtained  from  Sullivan  a 
writing,  duly  witnessed  and  executed  under  seal,  but  not  ex- 
pressing any  consideration,  releasing,  on  behalf  of  himself 
and  all  persons  who  might  claim  under  him,  all  demands,  ac- 
tions, or  causes  of  action  which  might  result  from  construct- 
ing the  building  as  proposed.  The  paper  was  executed  to  af- 
ford the  village  authority,  as  regards  the  land  owned  by  Sulli- 
van, to  obstruct  the  street  by  placing  the  building  thereon. 
About  eleven  years  after  the  building  was  constructed  the  vil- 
lage board  passed  a  resolution  to  remove  it  from  the  street. 
Two  days  thereafter  it  rescinded  the  resolution.  Some  time 
'thereafter  plaintiff  constructed  a  building  on  his  land. 
Plaintiff  demanded  removal  of  the  building  from  the  street 
.and  it  was  refused.     Thereafter  this  action  was  commenced. 
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Plaintiff  has  been  damaged  to  the  extent  of  $2  per  month  from 
the  1st  day  of  January,  1907,  or  a  total  of  $72,  by  reason  of 
defendant's  conduct. 

Upon  such  facts  the  court  decided  that  the  instrument 
given  by  plaintiff's  predecessor  in  title  was  void  and  no  de- 
fense to  the  action ;  that  plaintiff  was  not  estopped  by  the  acts 
of  such  predecessor,  nor  by  his  own  participation  in  locating 
the  building  in  the  street,  from  equitably  and  rightfully  der 
znanding  removal  of  the  same;  and  that  he  was  entitled  to 
judgment  requiring  such  removal  and  for  $72  damages  be- 
sides  taxable  costs.  Judgment  was  entered  accordingly  in 
«uch  form  as  the  court  directed. 

For  the  appellant  there  was  a  brief  by  Masters,  Ortwes  & 
Masters  and  C.  W.  Graves,  and  oral  argument  by  jB.  B. 
Chaves, 

Daniel  H.  Orady,  of  counsel,  for  the  respondent,  con- 
tended, inter  alia,  that  a  municipality  has  no  right  to  the  use 
of  streets  for  the  erection  of  municipal  buildings.  27  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  151 ;  First  Nat.  Bank  v.  Tyson, 
133  Ala.  459,  91  Am.  St  Eep.  46;  State  v.  Mobile,  5  Porter, 
279,  30  Am.  Dec.  564 ;  Lutterloh  v.  Cedar  Keys,  16  Fla.  306 ; 
State  ex  reh  St.  Lovis  U.  S.  Co.  v.  Mwrphy,  184  Mo.  548,  56 
Am.  St.  Eep.  515 ;  Savannah  v.  Wilson,  49  Qa.  476 ;  Pettit 
V.  Grand  Junction,  119  Iowa,  352,  93  IT.  W.  881 ;  Cooper  v. 
Alden,  Harr.  (Mich.)  72 ;  Ait'y  Gen.  ex  rel.  HoUzv.  Heishon, 
18  N.  J.  Eq.  410;  Harrishwrg^s  Appeal  (Pa.)  10  Atl.  787; 
O'Neal  V.  Sherman,  77  Tex.  182,  19  Am.  St  Eep.  743,  746 ; 
Barrows  v.  Sycamore,  150  HI.  588,  41  Am.  St.  Eep.  400. 
The  street  having  been  platted  and  dedicated  to  the  use  of 
public  travel,  the  village  of  Norwalk  had  no  power  to  devote 
it  to  a  different  public  use.  Fort  Wayne  v.  L.  S.  <&  M.  8.  R. 
Co.  132  Ind.  558,  82  Am.  St  Eep.  277,  283 ;  20  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  1188;  Kimhall  v.  Kenosha,  4  Wis. 
321,  330;  Hibbard,  S.,  B.  it  Co.  v.  Chicago,  173  111.  91,  40 
X.  E.  A.  621^  622.     The  municipality  cannot  authorize  the 
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construction  of  a  building  within  the  limits  of  the  highway 
which  in  any  manner  interferes  with  the  access  or  beneficial 
enjoyment  of  the  abutting  lotowner.  Elliott,  Beads  &  Streets 
(2d  ed.)  §  653 ;  27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  149, 
150.  A  street  cannot  be  vacated  or  abandoned  by  a  proceed- 
ing of  this  character.  27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
117 ;  Denver  v.  Qirard,  21  Colo.  447.  The  so-called  release 
is  nothing  more  than  a  release  of  damages  accruing  to  tlie 
grantor,  and  could  only  bind  the  party  executing  the  same. 
To  give  it  any  other  effect  would  be  to  say  that  an  abutting 
owner  could  legalize  the  maintenance  of  a  nuisance  in  the 
highway.  Tilly  v.  Mitchell  £  L,  Co.  121  Wis.  1,  6 ;  Donohoo 
V.  Murray,  62  Wis.  100,  103 ;  McFa/rland  v.  Lindehugel,  107 
Wis.  474,  477,  478 ;  Grand  Rapids  &  I,  R.  Co.  v.  Heisel  47 
Mich.  393;  Kimball  v.  Kenosha,  4  Wis.  321,  330.  The 
agreement  permitting  the  municipality  to  maintain  a  public 
nuisance  is  in  violation  of  statute  and  is  void  as  against  pub- 
lic policy.  Sees.  904,  1326,  Stats.  (1898) ;  James  v.  Dar- 
lington, 71  Wis.  173 ;  Ashland  v.  C.  <6  N.  W.  R.  Co.  106  Wis. 
398,  404;  Johnston  v.  Lonstorf,  128  Wis.  17.  The  doctrine 
of  estoppel  cannot  be  invoked  to  sustain  an  unlawful  act. 
Kingman  v.  Oraham,  51  Wis.  232 ;  Nevhauer  v.  Gabriel,  86 
Wis.  200 ;  Prieme  v.  Wis.  8.  L.  <fi  7.  Co.  103  Wis.  537.  The 
doctrine  of  estoppel  is  not  applicable  when  public  rights  are 
concerned.  Elliott,  Elements  of  Mun.  Corp.  §  102 ;  Webb  v. 
Demopolis,  95  Ala.  116,  21  L.  E.  A.  62,  63,  71.  Is'o  estop- 
pel can  arise  from  an  act  of  a  municipal  corporation  or  its 
officers  in  violation  of  or  without  authority  of  law,  or  even 
uUra  vires  acts.  Hibbard,  8.,  B,  &  Co.  v.  Chicago,  173  111. 
91,  40  L.  R.  A.  621 ;  8tevens  v.  8t.  Mary's  T.  8chool,  144  IlL 
336, 18  L.  R.  A.  832,  838 ;  Eichenlaub  v.  St.  Joseph,  113  Mo. 
395, 18  L.  R.  A.  590,  593 ;  Baldwin  v.  Shill,  3  Ind.  App.  291, 
29  N.  E.  619 ;  8nyder  v.  Mt,  Pulashi,  176  111.  397,  44  L.  R. 
A.  407,  409;  16  Cyc.  781;  Webb  v.  Demopolis,  95  Ala.  116, 
21  L.  R.  A.  62. 
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The  following  opinion  was  filed  January  31,  1911: 

Mabshatx,  J.  Assuming,  for  the  moment,  that  the  person 
under  whom  respondent  claims  title  by  grant  or  license  in 
writing,  privileged  appellant  to  place  the  building  on  his 
land  within  the  boundaries  of  the  street,  and  that  respondent 
subsequently,  as  the  fact  is,  with  full  knowledge  of  the  situ- 
ation, came  to  the  ownership  of  the  premises,  it  is  very  diflS- 
cult,  if  not  impossible,  to  perceive  any  efficient  reason  why  the 
surrender  of  the  mere  private  right,  which  is  the  only  one  in- 
volved in  this  case,  is  not  binding  on  him.  We  know  of  no 
law,  written  or  unwritten,  nor  any  established  public  policy 
precluding  a  person  from  selling  or  giving  away  his  mere  pri- 
vate  property  right  to  the  use  of  his  premises  within  the 
boundaries  of  a  street.  If  there  be  no  incompetency  in  that 
regard,  nor  infirmity  in  our  assumption,  it  seems  that  the 
learned  trial  court  erred  in  rendering  the  judgment  com- 
plained of. 

In  view  of  the  foregoing  we  turn  to  respondent's  brief  and 
argument  in  support  of  the  judgment.  The  greater  part 
thereof,  as  well  as  the  opinion  of  the  trial  court,  we  must  say, 
has  little  or  nothing  to  do  with  the  precise  question  involved ; 
that  of  whether  one  may  efficiently  part  with  his  mere  private 
property  right  in  lands  as  an  abutting  owner  on  a  street,  in- 
cluding the  right  to  have  the  way  unobstructed.  We  will  re- 
fer briefly  to  the  salient  features  of  counsel's  logic.  Most  of 
the  contentions,  as  will  be  seen,  may  be  admitted  without  af- 
fecting the  final  result. 

It  is  said  that  estoppel  cannot  operate  to  evade  statutory  re- 
quirements. There  is  no  question  of  estoppel,  vital  to  this 
case. 

Again  it  is  suggested:  The  release  is  only  binding  on  the 
one  who  made  it.  Why  so?  If  one  can  grant  to  another 
the  right  to  make  some  use  of  his  land,  necessarily  he  can  bind 
his  successor  in  title  if  he  chooses  to  and  executes  his  will  so 
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as  to  charge  such  successor  with  notice  of  the  incumbrance. 
What  was  the  intent  in  this  case?  There  can  be  no  doubt 
about  that.  The  language  of  the  instrument,  under  which 
appellant  claims,  is  about  as  free  from  ambiguity  as  could 
well  be.  The  owner  of  the  land  at  the  time  the  privil^e  in 
question  was  given  declared  in  the  instrument  executed  to  thiat 
end  that  it  was  on  behalf  of  himself,  his  heirs,  executors,  and 
assigns.  It  seems  too  dear  for  discussion  that  such  language 
includes  and  is  as  binding  on  respondent,  who  is  admitted  to 
have  bought  with  a  full  knowledge  of  the  situation,  as  on  thie 
person  who  signed  it. 

One  who  buys  a  lot  abutting  on  a  street,  it  is  said,  is  en- 
titled to  judicial  remedies  to  vindicate  his  private  right  to 
have  the  way  kept  open  and  unobstructed.  Certainly,  in  the 
same  sense  that  one  is  entitled  to  such  a  remedy  to  vindicate 
any  violated  remedial  property  right  But  if  a  person  sees 
fit  to  sell  or  give  away  such  right  and  executes  his  purpose,  he 
no  longer  possesses  the  requisite  thing  for  the  remedy  to  act 
upon.  There  can  be  no  violated  right  originating  after  it  has 
been  parted  with. 

Next  it  is  suggested  that  the  instrument  under  which  appel- 
lant claims  is  not  binding  because  the  essential  of  considera- 
tion is  wanting.  There  are  at  least  two  efficient  difficulties 
in  the  way  of  that  cutting  any  figure.  First,  the  instrument 
was  formally  executed  under  seal,  and  that  imports  a  consid- 
eration sufficient  to  support  it.  Second,  a  written  license  by 
one  to  another  privileging  the  latter  to  use  the  former's  land 
for  some  purpose,  after  having  been  acted  upon  by  the  former 
so  that  a  subsequent  loss  would  be  inflicted  upon  him  by  its 
withdrawal,  is  irrevocable.  Mere  privileges  which  are  revo- 
cable after  having  been  acted  upon,  are,  in  this  jurisdiction, 
•confined  to  oral  licenses.  Thoemke  v.  Fiedler,  91  Wis.  386, 
«4  N.  W.  1030;  Ruber  v.  Stark,  124  Wis.  359,  102  N.  W. 
12.  Moreover,  the  use  in  the  instrument  of  the  words,  "re- 
mise, release,  and  forever  discharge,"  etc,  indicates  pretty 
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clearly  an  intention  to  give  something  more  than  a  mere  li- 
cense; to  grant  an  easement  in  the  land.  Courts  elsewhere 
have,  so  far  as  language  would  reasonably  permit^  construed 
instruments,  formally  executed  under  seal  though  not  con- 
taining technical  words  of  grant,  as  having  been  so  intended 
when  necessary  to  effect  the  manifest  purpose.  Adee  v.  Nas- 
sau E.  B.  Co.  66  App.  Div.  529,  72  N.  Y.  Supp.  992.  The 
drastic  rule  in  New  York  was  thus  softened,  which  makes  any 
mere  license  by  a  landowner  to  another  to  enjoy  some  privi- 
lege to  use  his  premises,  whether  in  writing  or  not,  revocable 
at  pleasure. 

'Next  it  is  said  an  agreement  respecting  the  maintenance  of 
a  public  nuisance  is  void.  Granted,  but  this  action  concerns 
private  rights  only. 

!^ext  it  is  contended  that  the  doctrine  of  estoppel  is  not  ap- 
plicable to  public  rights.  As  said  before,  the  doctrine  of 
estoppel  is  not  vital  to  this  case.  This  may  be  taken  as  a 
sufficient  answer  to  several  contentions  on  this  subject  of 
estoppel. 

Some  other  suggestions  are  made  in  the  brief  on  the  part 
of  respondent  which  do  not  seem  to  call  for  more  than  passing 
recognition.  No  principle  is  invoked  or  judicial  illustration 
of  any  principle  which,  when  examined,  impeaches  or  even 
questions,  so  far  as  we  can  see,  the  right  of  any  one  to  grant 
away  or  part  with  by  irrevocable  license  or  lease  his  mere  pri- 
vate rights,  as  was  done  in  this  case,  and  burden  his  property 
so  that  it  will  pass  thus  burdened  to  his  vendee  who  takes  with 
notice. 

The  learned  circuit  judge  seems  to  have  placed  great  re- 
liance on  authority  that  mere  acquiescence  in  the  creation  of 
an  obstruction  in  a  street  will  not  estop  an  abutting  owner 
from  successfully  invoking  the  court  to  secure  an  abatement. 
That  may  be,  and  yet  the  abutter  have  no  private  right  of  ac- 
tion, especially  in  equity,  where  the  obstruction  is  on  his  own 
land  and  was  erected  under  a  license  or  grant  in  writing.     It 
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seems  it  was  thought  that  the  principle  that  one  cannot  make 
a  binding  contract  as  to  judicial  proceedings  involving  the 
public  as  a  party  interested,  applies  in  plaintiffs  favor.  We 
<io  not  perceive  any  sudi  connection.  The  public  was  in  no 
way  prejudiced  by  the  contractual  transition  of  the  mere 
property  right.  Had  no  contract  with  reference  to  the  mat- 
ter been  made  and  an  action  been  brought  to  vindicate  the  pri- 
vate right,  the  public  would  not,  in  any  sense,  have  been  a 
party  to  the  action  so  as  to  preclude  plaintiff  from  contract- 
ually disposing  of  the  action  as  he  might  see  fit  There  could 
be  no  moral  turpitude  in  such  a  matter  as  in  the  instances 
found  in  the  books  illustrative  of  the  principle  invoked, — 
such  as  a  champertous  contract,  an  agreement  not  to  make  any 
defense  in  a  divorce  action,  and  the  like.  Moreover,  the  con- 
tract here  had  no  reference  to  an  action  pending  or  impend- 
ing, or  threatened  or  proposed.  We  apprehend  that  if  a  per- 
son should  make  a  contract,  which  would  be  binding  under 
ordinary  circumstances,  privileging  another  to  locate  a  weigh- 
ing scales  or  a  fruit  or  news  stand  on  his  properly  within  the 
boundaries  of  a  street,  he  could  not  in  face  thereof  success- 
fully prosecute  such  other  for  trespassing  upon  his  premises. 
A  person's  mere  property  right  in  the  street  is  his  to  enjoy  or 
part  with  as  freely  as  any  other  such  right. 

The  trial  judge  evidently  relied  on  Amestoy  v.  Electric  R. 
T.  Co.  96  Cal.  311,  30  Pac.  560,  and  was  misled  thereby. 
That  was  an  action  to  recover  the  promised  compensation  for 
not  prosecuting  defendant  for  an  unlawful  obstruction  of  the 
street.  The  judgment  below  went  in  favor  of  defendant  for 
insufficiency  of  the  complaint  It  was  affirmed  upon  appeal 
solely  upon  the  ground  that  the  pleading  failed  to  show  plaint- 
iff had  such  special  interest  as  to  render  him  competent  to  sue 
the  defendant  for  a  private  wrong,  and,  therefore,  the  case 
was  to  be  viewed  upon  the  theory  that  the  agreement  was  not 
to  sue  to  vindicate  the  public  right  and  that  such  an  agree- 
ment is  against  public  policy.     Inferentially,  the  court  held 
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that  if  the  pleading  disclosed  that  plaintiff  contracted  with 
reference  to  his  mere  private  right  as  an  abutter  on  the  street 
the  suit  would  be  maintainable.  That  must  be  so,  it  seems, 
in  case  of  an  executed  contract,  and  especially  must  the  doors 
of  equity  be  closed  against  a  person  who  seeks  to  use  its  juris- 
diction to  enable  him  to  successfully  repudiate  his  having  sur- 
rendered or  burdened  his  mere  private  right 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
xemanded  with  directions  to  dismiss  the  complaint  with  costs. 

SiEBECKEB  and  TiMUN,  JJ.,  dissent 

A  motion  for  a  rehearing  was  denied  April  6, 1911, 


17rLL  OF  PowEES  I  PowEES,  Appellant,  vs.  Powees  and  oth- 
ers, Hespondents. 

March  H—ApHl  5, 1911. 
Appeal  from  county  court:  "Person  aggrieved.^*  Lost  ioitl. 

1.  Only  those  persons  authorized  by  sec.  4031,  Stats.  (Laws  of  1907, 

eh.  693 ) ,  may  appeal  from  the  county  court. 

2.  One  who  claims  that  she  was  named  as  executrix  in  a  lost  will 

but  fails  to  show  that  she  was  so  named  is  not  merely  by  rea- 
son of  such  claim,  a  "person  aggrieved"  by  the  judgment  refus- 
ing to  admit  such  will  to  probate,  so  as  to  entitle  her  to  appeal 
therefrom. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
•county :  Chestee  A.  Fowler,  Circuit  Judge.     Dismissed. 

The  appeal  is  from  a  judgment  refusing  to  admit  to  pro- 
bate a  will  of  Patrick  Powers,  deceased,  alleged  to  have  been 
lost     The  trial  court  found  as  facts : 

"1.  That  Patrick  Powers,  a  resident  of  the  town  of  Elba, 
Dodge  county,  Wisconsin,  died  at  said  town  on  January  24. 
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1908,  owning  estate  to  be  administered  therein ;  that  he  wa& 
a  bachelor,  about  seventy-five  years  of  age,  and  had  long  re- 
sided in  said  town ;  that  he  left  surviving  his  next  of  kin  and 
heirs  at  law  three  brothers  and  two  sisters,  viz.:  Michael,. 
Thomas,  and  James  Powers  and  Mary  HoUihan  and  Anas^ 
tasia  Booney,  and  the  children  of  three  deceased  brothers^ 
viz. :  William  N.,  Christopher  C,  and  Margaret  Ann  Powers^ 
children  of  Nicholas  Powers,  deceased,  who  was  a  brother  of 
said  Patrick  Powers;  and  Esther  Cotter,  Margaret,  Winni- 
fred,  William,  Thomas,  John,  James,  Stephen  and  Nicholas- 
Powers,  children  of  Morris  Powers,  deceased,  who  was  a 
brother  of  said  Patrick  Powers;  and  Margaret  and  Nellie- 
Powers,  children  of  William  Powers,  deceased,  who  was  & 
brother  of  said  Patrick  Powers. 

"2.  That  said  Sarah  G.  Powers,  widow  of  said  Nicholas^ 
Powers,  deceased,  and  the  mother  of  his  said  children,  in 
April,  1908,  presented  her  petition  to  the  connty  court  of 
Dodge  county,  wherein  she  prayed  the  court  to  take  proof  of 
the  execution  and  validity  of  a  will  of  the  decedent  alleged  to 
be  lost  or  destroyed,  by  accident  or  design,  and  for  the  ad- 
mission of  said  VTill  to  probate  as  the  last  will  and  testament 
of  Patrick  Powers,  deceased;  that  the  contestants  herein  ap> 
peared  in  opposition  thereto;  that  at  the  conclusion  of  the 
trial  of  said  issues,  said  court  found  adversely  to  the  peti- 
tioner  and  entered  judgment  denying  her  petition. 

"8.  That  the  said  Sarah  0.  Powers  appealed  from  said  de- 
cision and  judgment  to  the  circuit  court  of  said  county  on  the* 
ground  that  she  is  the  executrix  named  in  said  lost  will  and 
was  aggrieved  by  said  judgment;  that  thereafter  said  Sarah 
C.  Powers  filed  an  affidavit  of  prejudice  on  the'  part  of  the 
presiding  judge  of  the  circuit  court  for  Dodge  county,  and 
thereupon,  and  by  order  of  said  court,  the  place  of  trial  of 
this  action  was  duly  changed  to  the  circuit  court  in  and  for 
Columbia  county. 

"4.  That  said  Patrick  Powers,  deceased,  did  on  or  about 
the  18th  day  of  December,  1888,  make,  execute  and  publish 
his  will ;  that  he  was  then  ill  at  the  home  of  Sarah  G.  Powers^ 
but  was  competent  to  make  a  will. 

"6.  That  Henry  A.  Hills,  a  farmer  and  next-door  neighbor,, 
acted  as  scrivener  in  the  making  of  said  will,  and  it  was  witn 
nessed  by  him  and  by  James  Powers,  a  brother  of  the  de- 
cedent. 
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"6.  ITiat  said  will  contained  a  legacy  to  the  testator's 
brother,  James  Powers,  but  that  the  amount  and  terms  of 
said  legacy  are  uncertain.  There  was  a  bequest  made  to  the 
church  of  Elba,  or  to  some  priest,  it  does  not  appear  to  which, 
but  the  amount  of  said  legacy  is  wholly  unproved;  that  the 
children  of  said  Sarah  0.  Pouters  were  made  residuary  lega- 
tees and  devisees  with  some  provision,  which  is  wholly  undis- 
closed, regarding  the  time  when  they  should  take;  that  the 
contents  of  said  will  are  not  proved  or  established  with  suffi- 
cient certainty  to  enable  the  court  to  determine  what  its  terms 
and  conditions  actually  were;  that  it  cannot  be  determined 
with  reasonable  certainty  if  any  one  was  named  as  executrix 
in  the  will. 

"7.  That,  at  the  time  of  its  execution,  said  will  was  not  left 
in  the  custody  of  said  Mr.  Hills,  nor  was  it  ever  thereafter  in 
his  custody ;  that  the  decedent,  Patrick  Powers,  kept  the  will 
in  his  own  possession  at  the  time  of  its  execution,  and  that  it 
was  never  thereafter  in  the  possession  of  any  other  person. 

"8.  That  the  testator,  the  said  Patrick  Powers,  destroyed 
said  will  with  intention  to  revoke  the  same." 

From  a  judgment  affirming  that  of  the  county  court  of 
Dodge  county,  the  proponent,  Sarah  C,  Powers,  appealed. 

William  N.  Powers,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  E.  E.  Brossard,  at- 
torney, and  F.  J.  Colignon,  of  counsel,  and  oral  argument  by 
Mr.  Brossard. 

ViNjB,  J.  At  the  threshold  of  the  case  wo  are  met  with 
the  contention  of  the  respondents  that  the  appellant  has  no 
appealable  interest  and  therefore  her  appeal  to  the  circuit 
court  should  have  been  dismissed,  as  should  be  the  appeal  to 
this  court  The  grounds  upon  which  such  contention  is 
based  are  that  the  right  of  appeal  is  governed  by  sec.  4031, 
Stats.  (1898),  as  amended  by  ch.  693,  laws  of  1907,  provid- 
ing that  "any  executor,  administrator,  guardian,  trustee  or 
any  person  aggrieved  by  any  order,  judgment,  decree,  deter- 
mination or  denial  of  the  county  court  may  appeal  therefrom 
to  the  circuit  court ;"  that  since  she  has  not  only  not  been  ap- 
VoL.  145-43 
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pointed  executrix,  but  the  will  has  not  been  admitted  to  pro- 
bate, she  cannot  appeal  as  executrix,  and  as  she  is  not  an  heir 
or  legatee  she  is  not  a  person  aggrieved  by  the  judgment 
sought  to  be  appealed  from.  That  she  cannot  appeal  as 
executrix  must  be  conceded,  for  upon  the  record  as  it  stands 
she  has  not  been  appointed  such,  the  proposed  will  has  been 
refused  probate,  and  the  trial  court  found  that  it  could  not 
be  determined  with  reasonable  certainty  that  any  one  was 
named  as  executrix  in  the  wilL  It  therefore  remains  to  con- 
sider whether  or  not  she  is  a  person  aggrieved  by  the  judg- 
ment within  the  meaning  of  the  statute  cited,  as  that  has 
been  held  to  be  exclusive  on  the  question  as  to  who  may  ap- 
peal from  the  county  court  to  the  circuit  court  In  re  Guard- 
ianship of  McLaughlin,  101  Wis.  672,  78  K  W.  144;  San- 
bom  V.  Carpenier,  140  Wis.  672,  123  N.  W.  144.  It  has 
likewise  been  held  that  the  right  of  appeal,  irrespective  of 
statute,  is  not  in  every  party  to  a  judgment,  but  is  confined  to 
parties  aggrieved  in  some  appreciable  manner  thereby.  Lar- 
son  V.  Oisefos,  118  Wis.  368,  95  N.  W.  399.  And  if  the  ap- 
pellant cannot  show  his  right  to  prosecute  the  appeal  by  statu- 
tory provisions  or  by  the  fact  that  he  is  aggrieved  by  the  de- 
cision involved,  the  proper  practice  is  to  dismiss  the  appeal. 
Amory  v.  Amory,  26  Wis.  152;  Larson  v.  Oisefos,  supra.  It 
is  not  necessary  in  this  case  to  determine  whether  or  not  one 
actually  named  as  executor  in  a  will  that  is  refused  probate  is 
a  person  "aggrieved"  within  the  meaning  of  the  statute  and 
entitled  to  an  appeal.  Here  the  appellant  has  failed  to  show 
that  she  was  named  as  executrix,  and  the  only  ground  upon 
which  she  bases  her  right  to  appeal  is  the  fact  that  she  claims 
she  was  so  named.  Such  a  claim  does  not  bring  her  within 
the  statute.  It  does  not  appear  from  the  record  that  she  is 
now  anything  more  than  a  stranger  to  the  proceedings,  or  that 
any  legal  right  of  hers  has  been  adversely  affected  by  the 
judgment.  The  mere  fact  that  she  may  have  a  strong  nat- 
ural desire  to  reverse  it,  or  that  she  has  been  affronted  or  in- 
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jured  in  her  feelings  by  the  rendition  thereof,  is  not  suffi- 
cient. Sanborn  v.  Carpenter,  140  Wis.  572,  123  N.  W.  144. 
Nor  does  the  fact  that  she  conld  properly  arouse  the  jurisdic- 
tion of  the  county  court  in  the  first  instance  entitle  her  to  ap- 
peal. Ibid.  The  appeal  must  therefore  be  dismissed  on  the 
ground  that  the  appellant  has  no  appealable  interest 

By  the  Court. — ^Appeal  dismissed,  and  cause  remanded 
with  directions  to  dismiss  the  appeal  from  the  county  court. 
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Abuse  of  DiscsEnoir.    See  Appeal,  19.    Diyobgb,  2,  3.    Judomeut,  11. 
WniTESSss,  1,  11. 

ABurrmo  Ownzbb.    See  Munioipal  Cobpobationb^  80-87. 

AcoEPTANOE.    See  Sales,  6. 

Accident.    See  Masteb  and  Sebtant,  4-47. 

Accident  Insxjbanoe.    See  Insitbance. 

AccoTTNTiNO.    See  Pabtnebship,  4,  6.    Tbusts  and  Tbustees,  8. 

Action. 
By  whom  maintained.    See  Municipal  Cobpobations,  28,  29. 
At  law  or  in  equity?    See  Boundabies,  4,  6.    Pabtnebship,  4,  6. 

Pleading,  6. 
Joinder  of  causes  of  action.    See  Boundabies,  8-6. 
Removal  of  causes.    See  Removal  of  Causes. 

Adequate  Remedy  at  Law.    See  Boundabies,  6«    Pabtnebship,  4,  6. 

Aoenot.    See  Pbincipal  and  Agent. 

Alienation:  Suspension  of  power.    See  Wnxs,  2. 

Alimont.    See  Divoboe,  1-8. 

Amendment. 
Of  pleadings.    See  Pleading,  2. 
Of  statutes.    See  Mobtoages,  16.    Municipal  Gobpobations,  11,  29. 

Railroads,  1,  2,  14.    Rape,  5. 
Of  undertaking.    See  Appeal,  7. 

ANIMALS. 

Trespass:  lAaUUty  of  owner.    See  Damages,  4,  5. 

1.  The  common-law  absolute  liability  of  the  owner  for  trespasses  of 

cattle  escaping  from  his  field  is  in  force  in  this  stat^i  modified 
by  statute.    Metropolitan  Casualty  Ins.  Co.  v.  Clark,  181 

2.  This  absolute  liability  for  trespass  of  such  animals  does  not  exist 

where,  being  lawfully  driven  along  the  highway,  they  escape 
from  the  custody  of  the  owner.  In  such  a  case  the  owner  is  li- 
able only  if  negligent  lt>id, 

Answeb.    See  Pleading,  6. 

APPEAL  AND  ERROR. 

Jurisdiction. 

1.  Where  in  a  condemnation  action  to  which  receivers  of  the  rail- 
road company  had  been  made  parties  defendant  judgment  was 
rendered  in  terms  against  the  defendant  company,  a  notice  of 
appeal  by  the  receivers,  properly  entitled  in  the  action  and  giv- 
ing the  date  and  amount  of  the  judgment  but  referring  to  It 
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as  being  against  the  "defendants,"  and  an  undertaking  on  ap- 
peal describing  the  judgment  as  one  against  the  receivers,  were 
sufficient  to  give  the  appellate  court  jurisdiction.  Jelfery  v. 
Os}>ome,  351 

Decisions  reviewable:  Appealable  orders.    See  Ns  E«xsat,  2. 

Right  to  review:  Persons  entitled. 

2.  Where  interests  have  been  acquired  in  the  subject  of  controversy 

by  legal  succession,  as  in  the  case  of  administrators,  assignees 
in  bankruptcy,  or  receivers,  the  persons  acquiring  such  inter- 
ests, on  being  made  parties  to  the  action,  may  prosecute  an  ap- 
peal from  a  judgment  therein  adverse  to  the  interests  they  rep- 
resent   Jelfery  v.  Osborne^  351 

3.  Only  those  persons  authorized  by  sec.  4031,  Stats.  (Laws  of  1907, 

ch.  693),  may  appeal  from  the  county  court    Powers  v.  Powers^ 

671 

4.  One  who  claims  that  she  was  named  as  executrix  in  a  lost  will 

but  fails  to  show  that  she  was  so  named  is  not,  merely  by  rea- 
son of  such  claim,  a  "person  aggrieved"  by  the  judgment  refus- 
ing to  admit  such  will  to  probate,  so  as  to  entitle  her  to  appeal 
therefrom.  IJnd. 

Presentation  and  reservation  in  lower  court  of  grounds  of  review: 
Exceptions, 

6.  Exceptions  to  rulings  of  the  trial  court  admitting  evidence  are 
not  available  on  appeal  if  no  exception  was  taken  to  the  refusal 
to  grant  a  new  trial.    KoppUn  v,  Quade,  454 

6.  The  ruling  denying  a  motion  for  directed  verdict,  if  excepted  to, 

may  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial 
was  made  or  although  a  refusal  to  grant  a  new  trial  was  not 
excepted  to.  Ibid. 

Requisites  and  proceedings  for  transfer  of  cause:  Notice  of  appeal. 
See  Appeal,  1. 

Same:  Undertaking.    See  Appeal,  1. 

Same:  Amendment. 

7.  An  undertaking  on  appeal,  defective  because  of  insufficient  justi- 

fication of  the  sureties,  may  be  amended  in  that  particular  after 
a  motion  to  dismiss  and  even  after  the  time  has  expired  within 
which  an  appeal  could  be  taken.    Kuehn  v.  Nero,  256 

Assignment  of  errors.    See  Instructions  to  Juby,  6. 

Review:  Questions  considered. 

8.  On  an  appeal  only  matters  to  some  degree  involved  in  the  issues 

closed  by  the  determination  appealed  from  will  be  considered. 
State  ex  rel.  Kenosha  G.  &  E.  Co.  v.  Kenosha  E.  R.  Co.  337 

Same:  Questions  of  fact:  Necessity  of  specific  findings. 

9.  Failure  of  the  trial  court  to  make  such  findings  of  fact  as  are  re- 

quired by  sec.  2863,  Stats.  (1898),  is  error,  but  does  not  neces- 
sarily lead  to  reversal.    Damman  v.  Damman,  122 

10.  General  findings  of  the  trial  court  are  not  within  the  rule  that  the 

decision  of  such  court  with  respect  to  disputed  matters  of  fact 
will  not  be  disturbed  on  appeal  unless  against  the  clear  pre- 
ponderance of  the  evidence.  Itnd. 

11.  In  the  case  of  general  findings  the  appellate  court  may  affirm  the 

judgment  if  clearly  supported  by  preponderance  of  the  evidence; 


Wis.]  index  679 


reverse  it  if  not  so  supported,  ordering  judgment  in  accordance 
with  what  appears  to  be  the  preponderance;  or,  if  that  course 
seems  to  present  peril  of  injustice,  may  remand  for  further  trial 
and  findings.  lUd. 

12.  A  divorce  action  in  which  many  witnesses  testified  on  each  side 

and  the  conflict  in  their  testimony  was  such  as  hardly  to  be  ac- 
counted for  except  on  the  theory  that  those  on  the  one  side  or 
the  other  were  lying,  is  held  to  be  a  case  in  which  this  court 
should  have  the  full  benefit  of  specific  findings  by  the  trial 
court,  and  should  not  attempt  to  determine,  in  the  first  instance, 
from  the  printed  record  whether  or  not  the  preponderance  of 
evidence  sustains  the  judgment.  IJM. 

Same:  Findings,  when  disturhed.  See  Appe.il»  10-12.  Cbimhtal 
Law,  5,  6,  8. 

13.  If,  in  any  reasonable  view  of  the  evidence  in  any  case,  the  jury 

could  honestly  have  come  to  the  conclusion  complained  of,  the 
judgment  cannot  properly  be  disturbed  on  appeal,  even  though 
from  the  record  alone  the  major  probabilities  may  appear  other- 
wise to  the  reviewing  court.    Holtoay  v.  Sanborn,  151 

14.  A  verdict  will  not  be  disturbed  on  appeal  for  lack  of  evidence  if 

there  is  any  credible  evidence  to  support  it.  Smith  v.  Peter- 
son, 284 

Same:  AfHrmance  and  reversal:  Material  and  immaterial  errors.  See 
Appeal,  9.  Bouitdabieb,  3.  Criminal  Law,  2-9.  Damages,  13. 
Eminent  Domain,  2.  Injunction.  Instructions  to  Jury,  2-5, 
7,  8.  Jl^y,  3,  4.  Master  and  Servant,  40,  41,  46,  47.  Mort- 
gages, 12.  Prohibition.  Rape,  2-4.  Trial,  1,  5,  6,  10,  12. 
Waters  and  Watercourses,  2.    Witnesses,  10. 

15.  A  Judgment  upon  a  directed  verdict,  though  not  sustainable  upon 

the  precise  ground  upon  which  the  trial  court  rested  it,  will  be 
affirmed  if  it  appears  from  the  record  that  the  evidence  would 
not  have  warranted  a  difTerent  verdict.  Falkenstem  v.  Green- 
field, 232 

Same:  Subsequent  appeals:  Law  of  the  case. 

16.  Legal  propositions  upon  which  the  decision  of  the  supreme  court 

was  based  in  the  opinion  on  a  former  appeal  are,  whether  right 
or  wrong,  the  law  of  the  case  upon  subsequent  trials  or  appeals. 
Jeffery  v.  Osborne,  351 

17.  It  seems,  as  an  original  proposition,  that  if  lack  of  opportunity 

for  expansion  be  a  proper  element  to  consider  in  estimating 
damages  to  a  manufacturing  plant  a  part  of  whose  land  is  taken 
for  railroad  purposes,  evidence  that  other  adjoining  land  was 
readily  purchasable,  or  was  in  fact  purchased,  at  moderate  cost, 
upon  which  the  plant  could  be  enlarged,  would  be  admissible 
and  proper  to  be  considered  by  the  Jury  to  mitigate  such  dam- 
ages. Ibid. 

18.  But  where,  upon  a  former  trial,  the  railroad  company  procured 

an  option  upon  adjoining  land  and  tendered  it  to  the  owner  of 
the  plant  to  replace  the  land  taken,  and  the  supreme  court  on 
appeal  from  the  judgment  sustained  the  trial  court's  rejection 
of  the  ofTer  on  the  ground  that  it  was  not  material  that  plaintiff 
could  move  his  plant  to  other  land,  or,  in  effect,  swap  land  for 
the  accommodation  of  the  railroad  company,  the  question  was 
foreclosed  on  the  second  trial,  and  proof  of  the  availability  and 
price  of  adjoining  land  was  not  admissible.  Ibid. 
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Determination  and  diipoHtian  of  cause:  Dismissai  of  appeaL 

19.  An  appeal  from  a  discretionary  order  will  be  dismissed  if  there 

was  no  abuse  of  discretion.  Herring  v.  E,  L  Du  Pont  de  I^e- 
moura  P.  Co.  521 

Borne:  When  new  trial  ordered.    See  Apfeal,  11. 

20.  On  reversal  of  a  Judgment  the  cause  is  to  be  remanded  for  a  new 

trial  only  in  case  justice  requires  it,  otherwise  the  court,  in  har- 
mony with  the  spirit  of  the  Code,  will,  if  practicable,  make  such 
disposition  of  the  case  as  to  terminate  the  litigation.  Willette 
V.  Rhinelander  Paper  Co.  537 

Appeal  from  county  court.    See  Appeal,  3,  4. 

Appealable  Obdebb.    See  Ne  Exeat,  2. 

Application  or  PATMEirrs.    See  Patmsnt,  8. 

Abbiokment  or  Oontbact.    See  MuinciPAL  Cobpobationb,  22. 

ASSIGNlfENT  FOR  BENEFIT  OF  CREDITORS. 

Void  conditional  sale:  Rights  of  assignee. 

Where  a  contract  of  conditional  sale  of  goods  by  which  the  vendor 
retains  title  is  void  under  sec  2317,  Stats.  (1898),  as  to  the 
creditors  of  the  vendee,  it  is  void  as  to  his  assignee  for  the  bene- 
fit of  creditors  under  sec.  1693c,  Stats.  (Supp.  1906:  Laws  of 
1901,  ch.  207),  and  such  assignee  is  entitled  to  possession  of  the 
property  as  against  the  vendor.  Mishavxika  Woolen  Mfg,  Co. 
V.  Teasdale,  73 

AssuMpnoH  or  Ribk.    See  Masteb  akd  Sebvant,  7, 11, 18, 19,  37. 

Attachment.    See  Shebots,  2-6. 

Attobnets'  Fees.    See  Regeivebs,  4,  5. 

Authentication.    See  Judgment,  13,  14. 

Bagoaoeman.    See  Railboads,  17,  18. 

BAILMENT. 

L  The  i>08session  of  a  bailee  and  his  duty  to  account  for  the  prop- 
erty need  not  be  based  upon  a  contract  inter  partes,  but  may 
result  from  the  operation  of  law.    Bums  v.  State,  373 

2.  A  constable  who,  ui>on  taking  an  insane  man  in  charge  after  a 
pursuit,  received  from  one  of  the  pursuers  a  roll  of  money 
which  had  been  thrown  away  by  the  man  in'  his  flight,  became 
thereby  a  bailee  of  such  money;  and  where  such  facts  were  un- 
disputed upon  tbe  trial  of  the  constable  for  larceny  of  the  money 
under  sec.  4415,  Stats.  (1898),  the  court  properly  instructed  the 
Jury  that  if  the  accused  converted  any  of  such  money  to  his  own 
use  he  did  so  as  bailee.  Ibid. 

8.  Sec.  4415,  Stats.  (1898),  abolishes  the  distinction  between  con- 
version by  a  bailee  of  an  entire  thing  and  the  unlawful  break- 
ing of  a  package  and  conversion  of  part  or  all  of  the  contents, 
each  of  such  acts  difTering  from  ordinary  larcenies  by  tbe  ab- 
sence of  the  element  of  trespass  in  gaining  original  possession; 
so  that  where  the  evidence  shows  the  breaking  of  a  package  of 
money  and  the  extracting  therefrom  of  a  part  of  the  contents, 
acquittal  of  the  accused  under  a  count  charging  larceny  of  the 
money  is  not  inconsistent  with  his  conviction,  under  another 
count,  of  the  statutory  ofTense  of  larceny  by  a  bailee.         Ibid, 
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BANKRUPTCY. 

Although  the  federal  rule,  when  unaffected  by  statute,  is  that  a 
trustee  In  bankruptcy  takes  only  the  title  and  rights  of  the 
bankrupt,  yet  where  by  state  law  a  transfer  or  incumbrance  is 
Toid  as  to  the  creditors  the  trustee  succeeds  to  the  rights  of 
any  creditor  qualified  to  avoid  such  transfer  or  incumbrance, 
the  federal  courts  being  controlled  In  such  cases  by  the  state 
statute  and  the  interpretation  given  it  by  the  highest  court  of 
the  state,  unless  affected  by  the  peculiar  provisions  of  the  bank- 
ruptcy act  Itself.    Mishatoaka  Woolen  Mfg.  Co.  v.  Teasdale,     73 

Banks  and  Bankinq.    See  Mobtgages,  &-14. 

BILLS  AND  NOTES. 

Liability  of  one  signing  after  maturity, 

1.  One  wlho,  after  maturity  of  a  note  executed  by  another  person  and 

in  consideration  of  the  extension  of  the  time  for  payment,  signs 
the  same  as  maker,  thereby  adopts  the  terms  of  the  note  and 
becomes  bound  by  it, — the  recital  in  the  note,  "for  value  re- 
ceived," being  a  sufficient  compliance  with  the  statute  of  frauds 
(sec.  2307,  Stats.  1898)  as  to  expressing  the  consideration.  Jan- 
sen  V.  Kuenzie,  473 

Indorser,    See  Judgment,  8. 

Collateral  security:  Liatility  of  indorser  of  collateral, 

2.  The  Indorsement  and  delivery  of  a  note,  by  the  payee  to  a  third 

person,  before  maturity,  as  collateral  security,  with  waiver  of 
demand  and  notice  of  nonpayment,  amounts  to  an  absolute 
agreement  on  his  part  to  pay  the  note  at  maturity  if  the  maker 
fails  to  do  so.    Bryden  v,  Caimcross,  478 

3.  Where  a  note  is  so  indorsed  and  delivered  as  collateral  security 

to  a  debt  of  the  indorser,  it  is  no  defense  to  an  action  upon  the 
principal  debt  that  the  plaintiff  failed  to  enforce  collection  of 
such  collateral  note,  since  defendant  was  under  contract  to  pay 
it  and  might  then  enforce  it  himself.  Jhid. 

4.  Where  a  debt  ot  |2,000  was  secured  by  mortgage  of  real  estate 

worth  $11,600,  Including  a  homestead  worth  $9,000,  and  also  by 
a  note  for  $500  subsequently  given  as  collateral,  on  which  the 
mortgagor  was  liable  as  indorser, — ^the  mortgaged  land  being 
thus  ample  to  pay  the  judgment  on  foreclosure  and  still  leave 
the  $5,000  homestead  exemption  intact, — there  was  no  reason 
why  the  mortgagee,  seeking  to  foreclose,  should  be  compelled 
to  exhaust  first  his  remedy  against  the  maker  of  the  collateral 
note,  either  to  exonerate  the  realty  as  a  whole  or  to  save  the 
homestead.  Jbid. 

5.  The  fact  that  the  homestead  had  been  conveyed  by  the  mortgagor 

to  his  wife  subsequent  to  the  mortgage  furnished  no  reason  for 
compelling  the  mortgagee  to  exhaust  his  remedy  on  the  collat- 
eral note  in  order  to  preserve  her  rights,  especially  where  she 
not  only  signed  the  mortgage,  but  afterwards,  when  plaintiff 
purchased  it,  signed  a  declaration  stating  the  amount  due 
thereon  and  that  it  was  a  valid  lien  on  the  property,  and  in  hei 
answer  alleged  that  said  collateral  note  was  her  separate  prop- 
erty. Ibid, 
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6.  If  the  maker  of  the  collateral  note  had  a  defense  thereto  which 
waa  not  available  against  the  indorsee  as  a  bona  fide  holder, 
that  would  furnish  an  additional  reason  why  the  latter  should 
not  and  perhaps  could  not  be  compelled  to  enforce  collection  of 
it  until  the  remedy  on  the  mortgage  was  exhausted.  Ibid. 

Payment.    See  Evidence,  5. 

BOUNDARIES. 

1.  Evidence  of  early  landmarks,  blazed  lines,  and  bearing  trees  now 

destroyed  is  held  to  sustain  the  location  of  a  quarter-section 
corner  in  accordance  therewith,  and  not  as  a  lost  comer,  al- 
though the  quarter-post  itself  had  disappeared  and  such  loca- 
tion resulted  in  throwing  into  the  west  half  of  the  section 
nearly  the  whole  of  an  overrun  or  surplus  of  about  five  chains 
in  the  south  line  of  the  section.    Buring  v,  Rollmant  490 

2.  Where  plaintiff  owned  lands  adjoining  a  certain  quarter-section 

line  on  the  west,  and  defendants  made  and  recorded  a  plat  of 
lands  purporting  to  adjoin  the  same  line  on  the  east,  but  In 
fact,  owing  to  a  dispute  as  to  the  true  location  of  the  quarter- 
section  corner,  the  plat  as  located  and  staked  out  on  the  ground 
encroached  upon  plaintiff's  land,  and  defendants  were  claiming 
title  to  the  strip  in  question  and  were  selling  parts  of  it  to 
others,  an  action  would  lie  under  sec.  3186,  Stats.  (1898),  to 
remove  a  cloud  from  plaintiff's  title,  if  such  disputed  strip  was 
either  in  his  actual  possession  or  vacant.  Jbid, 

3.  Even  if  there  was  a  misjoinder  of  causes  of  action  in  a  complaint 

quia  timet  against  one  defendant  not  in  possession  and  another 
in  possession  of  a  part  only  of  the  land  in  dispute,  the  error  In 
overruling  a  demurrer  on  that  ground  will  not,  under  sec.  3072m, 
Stats.  (Laws  of  1909,  ch.  192),  be  cause  for  reversal  after  a  trial 
on  the  merits,  unless  some  substantial  right  of  the  appealing 
defendants  has  been  affected  thereby.  Ibid, 

4.  Under  the  circumstances  above  stated  there  is  a  good  cause  of 

action  in  equity,  independent  of  sec.  3186,  Stats.  (1898),  to  re- 
move the  cloud  upon  plaintiff's  title  caused  by  the  recording  of 
defendant's  plat.  Though  such  plat  purports  to  cover  only  land 
east  of  plaintiff's  line,  yet  its  effect  as  a  claim  of  title,  when 
construed  in  connection  with  its  accompanying  survey,  extends 
to  the  corners  and  boundary  lines  actually  established  and 
marked  on  the  ground.  Ibid. 

6.  In  such  case  the  plat,  being  an  entirety,  can  and  should  be  at- 
tacked as  a  whole,  and  all  persons  interested  in  the  result  of  the 
attack  should  be  made  parties,  even  though  their  claims  be  sev- 
eral. Ibid. 

6.  The  remedy  at  law  in  such  a  case  is  not  adequate,  since  the  only 
real  and  effective  relief  would  be  the  cancellation  of  that  part 
of  the  plat  actually  located  upon  the  plaintiff's  land  and  of  the 
conveyances  of  lots  according  to  the  plat  so  far  as  they  affect 
such  land.  Ibid. 

BRIDGES. 

See  Evidence,  7. 

Under  sec.  1319,  Stats.  (1898).  the  county  board  has  no  power  to 
levy  a  general  county  tax  to  pay  one  half  of  the  cost  of  a  town 
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bridge,  upon  a  petition  filed  by  the  town  board  after  the  bridge 
has  been  constructed,  even  though  two  members  of  the  county 
board,  theretofore  appointed  by  the  chairman,  acted  with  the 
town  board  in  the  letting.  Inspecting,  and  acceptance  of  the 
work.    State  ex  reh  Hamburg  v.  Vernon  County,  191 

BROKERa 

Middlemen:  Commissions  from  toth  parties. 

1.  A  broker  who  undertakes  merely  to  procure  a  purchaser  for  land 

at  a  price  fixed  by  the  seller  is  in  reality  only  a  middleman  and 
is  entitled  to  the  agreed  commission  for  such  senrlce  even 
though,  by  an  agreement  unknown  to  the  seller,  he  is  also  to 
receive  a  commission  from  the  purchaser.    Tassc  v.  Kindt,    115 

2.  Brokers  who,  in  procuring  a  purchaser  for  land,  acted  as  mid- 

dlemen only  and  not  as  agents  of  the  vendor,  are  entitled  to  the 
agreed  commission  for  such  service,  even  though  they  were 
also  employed  by  and  received  a  commission  from  the  pur- 
chaser.   Litts  V.  Morse,  47^ 

Burden  of  Peoof.    See  Instbuctions  to  Jury,  5-8.    Master  ani> 
Servant,  39-41.    Trial,  14. 

Cancellation  of  Instruments.    See  Boundaries,  6.    Qudbtinq  Title* 

Canvass  of  Votes.    See  Elections. 

CARRIERS. 
Rates:  Regulation. 

1.  Until  the  state  sees  fit  to  interpose,  a  carrier  may  ordinarily  ex- 

ercise a  free  hand  in  fixing  rates,  subject  to  the  qualification 
that  such  rates  must  not  be  unreasonably  high  nor  unjustly  dis- 
criminatory, and  may  enter  into  a  binding  contract  on  the  sub- 
ject with  the  municipality  from  which  it  receives  a  franchise. 
Manitowoc  v.  Manitowoc  d  Northern  T.  Co.  13 

2.  Statutes  granting  to  cities  the  right  to  make  long-time  contracts 

binding  on  the  public  and  fixing  rates  to  be  charged  by  public- 
service  corporations  are  not  looked  upon  with  favor  and  will 
be  strictly  construed.  Ihid. 

3.  Where  no  specific  authority  had  been  conferred  upon  a  city  to 

make  such  a  contract,  the  contract  will  remain  valid  between 
the  parties  until  the  state  sees  fit  to  exercise  its  paramount 
power  to  fix  the  rates,  and  no  longer.  Ibid. 

4.  The  governmental  power  of  the  state  to  fix  rates  was  not  surren- 

dered by  the  enactment  of  sec.  1862,  Stats.  (1898),  or  sec.  1863, 
Stats.  (Supp.  1906:  Laws  of  1901,  ch.  425).  Ibid. 

5.  The  right  conferred  on  a  railway  corporation  to  use  the  public 

streets,  under  either  of  said  sections,  becomes  one  of  the  corpo- 
rate  franchises  of  the  corporation,  the  city  acting  as  the  dele- 
gated agent  of  the  state  in  granting  it;  and,  this  being  so,  sec.  1, 
art.  XI,  Const.,  would  seem  to  empower  the  legislature  to  mod- 
ify the  conditions  on  which  such  franchise  was  given,  as  well 
as  to  repeal  or  amend  the  franchise  itself.  Ihid. 

6.  Ch.  362,  Laws  of  1905,  which  is  applicable  to  interurban  railways, 

did  not  of  its  own  force  work  any  change  in  existing  rates,  and 
hence  did  not  supersede  an  ordinance  contract  by  which  an 
interurban  railway  company  was  given  the  right  to  use  the  pub- 
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lie  streets  of  a  city  upon  condition  that  a  certain  rate  be 
charged;  though  under  said  statute  such  rate  might  be  super- 
seded by  a  determination  by  the  railroad  commlBsion.         Il>id. 

7.  A  rate  which  is  unreasonably  low  can  be  corrected  in  such  a  case 
as  well  as  one  which  is  unreasonably  high;  but  until  affirma- 
tive action  is  taken  by  the  railroad  commission  the  courts  can- 
not relieve  a  carrier  from  an  improvident  contract.  Jhid. 

Carriage  of  goods:  OamisTiment.    See  Gabnishmekt.  2. 

CJattlb.    See  Aiomals. 

Cattlb-Quards.    See  Railboads,  15. 

CEBTIFICATIOlf.      ScO  JUZH3HSNT,  14. 

CHATTEL  MORTGAGES. 

Validity,    See  Ck>BPOBATioi7s,  2. 
foreclosure:  Sales.    See  Cobpobations,  2. 

1.  Sec.  2316a,  Stats.  (1898),  which  prohibits  a  sale  of  property  taken 

under  a  chattel  mortgage  before  the  expiration  of  five  days  from 
the  time  of  taking,  does  not  apply  where  the  mortgagor  consents 
to  an  earlier  sale,  such  a  case  being  expressly  excepted.  F.  A. 
Patrick  d  Co,  v,  Deschamp,  224 

2.  The  requirement  of  sec.  2316c,  Stats.  (Supp.  1906:  Laws  of  1903, 

ch.  122),  that  when  property  is  taken  and  sold  under  a  chattel 
mortgage  the  mortgagee  shall  within  ten  days  after  the  sale  file 
in  the  town  clerk's  office  an  affidavit  giving  the  particulars  of 
the  sale,  applies  only  where  the  property  has  been  taken  in 
invitum  and  not  where  the  mortgagor  consents  to  the  taking. 

Ibid. 

3.  A  chattel  mortgagee  may,  after  taking  the  property,  restore  it  to 

the  possession  of  the  mortgagor  under  an  agreement  that  the 
proceeds  of  sales  thereof  shall  first  be  applied  upon  an  unse- 
cured debt;  and  such  arrangement  is  not  invalid  because  the 
mortgagee  is  a  foreign  corporation  and  has  not  complied  with 
sec.  17705,  Stats.  (1898),  if  the  agreement  was  made  in  a  bona 
fide  attempt  to  give  on  the  one  side,  and  receive  on  the  other, 
security  for  the  payment  of  an  indebtedness  resulting  from  in- 
terstate sales  of  goods.  Ibid. 

OlBCTJMSTANTIAL  EVIDENCE.      See  EVIDBNOE,  1,  2. 

'Cities.    See  MuiaciPAL  Ck)BPOBATiONS. 
Cloud  on  Title.    See  Boundabixs,  2-6. 
Cognovit.    See  Judgment,  1-11. 

COLLATEBAL  ATTACK.      See  JUDGMENT,  5,  9. 
COLLATEBAL  SeCUBITT.      SOO  BILLS  AND  NOTBS,  2-6* 

CoMiTT.    See  Judgment,  13,  14. 

CoMMEBCE.    See  Chattel  Mobtoages,  8.    Cobpobations,  1,  2. 
Commebcial  Pafeb.   See  Bills  and  Notes.   Evidence,  6.  Judgment,  8. 
Commissions.    See  Bbokebs.    Masteb  and  Sebvant,  2. 

COMMON  LAW. 

See  Animals,  1.    Judgment,  1,  2.    Nuisance,  1.    Payment,  2. 

Tiewed  objectively  and  at  large  as  a  system  of  principles  deducing 
from  litigated  Instances  just,  reasonable,  and  consistent  rules  of 
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decision  suitable  to  the  genius  of  the  people  and  to  their  politi- 
cal, social,  and  economic  conditions,  the  common  law  never 
changes;  but  the  rules  so  deduced  are  subject  to  change  in  de- 
tail to  conform  with  progress  and  change  in  such  conditions. 
Metropolitan  Casualty  Ins.  Co,  v,  Clark,  181 

Comparative  Negligence.    See  Railroads,  23. 

Compensation.    See  Receivers,  2-4. 

Competency.  See  Insurance,  3.  Jury,  1-3.  Partnership,  2.  Pay- 
ment, 7.  Railroads,  25.  Sales,  4.  Trusts  and  Trustees,  1. 
Witnesses,  1-10. 

Complaint.  See  Boundaries,  3-6.  Municipal  Corporations,  28,  29. 
NxTiSANCE,  2.    Pleading,  1,  2,  6,  6.    States,  3. 

Condemnation.  See  Appeal,  1.  Eminent  Domain.  Instructions  to 
Jury,  9.    Witnesses,  2. 

Conditional  Sales.    See  Assignment  for  Benefit  of  Creditors. 

Conductor.    See  Railroads,  17,  19. 

Confession  of  Judgment    See  Judgment,  1-11. 

Consideration.  See  Bills  and  Notes,  !•  Municipal  Corporations, 
34. 

Constables.    See  Bailment,  2. 

constitutional  law. 

Leffislative  powers:  Delegation,    See  Carriers,  5.    Railroads,  3,  14. 

1.  An  option  law,  to  be  valid,  must  be  a  complete  enactment  in  it- 

self when  it  leaves  the  legislature  and  require  nothing  to  per- 
fect it  as  a  law,  the  only  thing  left  to  the  people  to  determine 
being  whether  they  will  avail  themselves  of  its  provisions. 
Holt  Lumber  Co.  v.  Oconto,  500 

2.  The  general  city  charter  is  an  option  law  in  that  any  city  may 

adopt  it  or  a  part  of  it,  but  there  is  no  option  in  the  adminis- 
tration of  the  law  after  its  adoption.  Where  a  city  has  adopted 
a  particular  subchapter,  it  is  bound  thereby  and  cannot  abro- 
gate it  or  any  of  its  provisions.  IJ>id, 

Taxation.    See  Municipal  Corporations,  27. 

Police  power.    See  Railroads,  14. 

Personal  rights:  Trial  hy  jury, 

3.  Ch.  218,  Laws  of  1899,  accords  to  the  accused  the  privilege  of  a 

trial  by  a  lawful  jury  and  does  not  deny  to  him  any  constitu- 
tional right  in  respect  thereto.  State  ex  rel.  Sullivan  v.  Dis- 
trict Court,  138 

4.  The  fact  that  said  act  provides  that  the  fees  of  Jurors  shall  be 

taxed  as  costs  in  the  action,  and  in  case  of  conviction  taxed 
against  the  accused,  does  not  invalidate  it,  the  subject  of  costs 
and  the  items  thereof  being  largely  a  matter  of  legislative  dis- 
cretion. Ihid, 

Vested  rights.    See  Injunction. 

Cruel  and  unusual  punishments.    See  Rape,  (L 

Contempt.    See  Jury,  5. 
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0>NTKACT8. 

Requisites  and  yalidlty.    See  Mabtkb  and  Sebvaht*  1-3.    Muiria- 

PAI.  COBPORATIOHS,  22-36. 

Construction.    See  Mii^es  and  MnnnuLS.    Sales,  1^  2. 
Assignment    See  Municipal  Corporations,  22. 

Contributory  Negligencs.    See  Master  and  Sertant,  8»  18,  19,  23, 
37-39,  41,  45-47.    Railroads,  22,  23. 

Conversion.    See  PLSADiNe,  1,  2. 

Copt.    See  Judgment,  14. 

CORPORATIONS. 

Public-service  corporations.    See  Carriers.    Railroads,  1-14. 

Foreign  corporations.    See  Chattel  Mortgages,  3.    Garnishment,  1. 

1.  Sec.  17706,  Stats.  (1898),  has  no  application  to  transactions  of 

interstate  commerce,  the  exclusive  power  to  resmlate  which  is 
vested  in  Congress.    F.  A.  Patrick  d  Co.  v.  Deschamp,         224 

2.  If  a  foreign  corporation  sells  goods  and  delivers  them  from  its 

place  of  business  outeide  of  the  state  to  a  customer  within  the 
state,  the  subsequent  taking  of  a  chattel  mortgage  on  property 
within  the  state,  to  secure  payment  of  the  purchase  price  of 
such  goods,  and  the  sale  on  foreclosure  of  the  mortgaged  prop- 
erty, are  incidents  of  the  transaction  and  included  in  the  scope 
of  the  term  "interstate  commerce."  Ibid. 

3.  A  conveyance  of  land  in  this  state  to  a  foreign  corporation  which 

has  not  complied  with  sec.  1770Z»,  State.  (1898),  is  not  merely 
voidable  at  the  election  of  the  state,  but  is  absolutely  Toid  and 
a  nullity;  and  any  party  in  interest  may  teke  advantage  of  that 
fact    Hanna  v.  KeUey  Realty  Co.  276 

4.  A  foreign  corporation  which  has  no  right  to  acquire  property  in 

this  stete  cannot  have  the  benefit  of  our  recording  stetute  (sec. 
2241,  State.  1898);  and  although  a  mortgage  was  unrecorded, 
the  failure  or  delay  of  the  mortgagee  to  teke  steps  to  give  no- 
tice of  his  rlghte  to  persons  who  might  purchase  the  land  does 
not  estop  him  to  assert  the  invalidity  of  a  conveyance  to  a  for- 
eign corporation  which  had  not,  at  the  time  of  such  conveyance, 
complied  with  sec.  1770&,  Stete.  (1898).  Ibid. 

Counsel  Fees.    See  Receivers,  4. 

CoxTNTY  Tax.    See  Bridges. 

Credibilitt.    See  Witnesses,  12. 

CRIMINAL  LAW  AND  PRACTICE. 

Nature  and  elements  of  crime.    See  Food.    Prohibition.    Rape. 

Preliminary  examination.    See  Prohibition. 

1.  Under  sec.  4654,  Stats.  (1898),  the  objection  that  the  evidence  be- 
fore the  examining  magistrate  was  insufficient  to  warrant  a 
finding  of  probable  cause  to  believe  defendant  guilty  can  be 
taken  at  the  trial  only  by  a  plea  in  abatement  Birmingham  v. 
State,  90 

Trial:  Reception  of  evidence.    See  Rape,  1-4. 
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Appeal  and  error:  Review.    See  Rape,  2-4. 

2.  Incompleteness  of  the  charge  of  the  trial  court  in  a  criminal  case 

is  not  ground  for  reversal,  where  no  instructions  were  asked  by 
defendant.    Birmingham  v.  State,  90 

3.  Where  there  is  credible  evidence  to  support  the  verdict  of  guilty 

and  the  trial  court  has  refused  to  set  it  aside,  this  court  will 
not  disturb  it  Ihid. 

4.  The  rule  that  the  finding  of  a  jury  must  be  regarded  as  a  verity 

on  appeal  if  in  any  reasonable  view  of  the  evidence  such  a  con- 
clusion could  have  been  arrived  at,  applies  to  verdicts  in  crim- 
inal cases.    Bmith  v.  Btate,  612 

<6.  Where  objection  to  use  by  the  state  of  a  deposition  taken  09  be- 
half of  the  accused  was  not  insisted  upon  at  the  trial,  and  no 
exception  was  taken  to  the  ruling  permitting  such  use,  the  ob- 
jection is  not  available  on  writ  of  error.  Ihid. 

'6.  A  deposition  taken  on  behalf  of  accused  and  placed  and  left  on 
file,  whether  offered  by  him  or  not,  may  be  used  against  him — 
he  having  to  that  extent  waived  his  right  to  meet  the  witness 
face  to  face.  Ihid. 

7.  The  defendant  in  a  criminal  action  may  waive  any  right  except 
his  right  to  a  trial  by  twelve  jurors.  Ihid. 

5.  Under  sec.  2829,  Stats.  (1898),  no  judicial  determination,  whether 

in  a  civil  or  criminal  case,  will  be  disturbed  on  purely  technical 
grounds,  or  on  any  grounds  not  substantially  and  unjustly  af- 
fecting the  party  complaining,  unless  the  written  law  so  pro- 
vides. Ihid. 

9.  The  question  whether  evidence  offered  to  show  guilty  intent 
could  reasonably  be  considered  as  tending  to  prove  such  intent 
is  largely  a  matter  of  judgment,  and  a  ruling  of  the  trial  court 
thereon  will  not  be  disturbed  except  for  manifest  error.     Ihid. 

DAMAGES. 

Crounda  and  auhjecta  of  compensatory  damages.    See  Fraud,  2-4. 

Measure  of  damages.  See  Appeal,  17,  18.  Easements.  Eminent 
Domain.  Inbtbugtionb  to  Jubt,  9.  Tbespass,  3,  5-7.  Trial, 
1,  12. 

1.  The  value  which  measures  the  damages  recoverable  for  wrongful 

destruction  of  property  is  the  reasonable  or  market  value,  which 
means  simply  that  reasonable  sum  which  the  property  would 
probably  bring  on  a  fair  sale  by  a  man  willing  but  not  obliged 
to  sell  to  a  man  willing  but  not  obliged  to  purchase.  Allen  v. 
Chicago  d  N.  W.  R.  Co.  263 

2.  In  the  case  of  property  not  frequently  bought  or  sold,  for  which 

there  may  be  said  to  be  no  market,  the  rules  governing  the  ad- 
mission of  evidence  of  value  are  somewhat  elastic,  and  some- 
thing must  be  left  to  the  discretion  of  the  trial  judge.         Ihid. 

3.  In  such  a  case  the  price  paid  for  the  property  may  be  shown  if 

the  purchase  was  made  shortly  before  the  loss;  but  where,  as 
in  this  case,  it  appears  that  the  greater  part  of  the  property  had 
been  purchased  four  years  before  .and  had  been  through  one 
fire,  evidence  of  the  purchase  price  is  not  admissible.         Ihid. 

4.  Where,  as  the  result  of  a  trespass  by  defendant's  common  bull, 

plaintiff's  thoroughbred  heifer  was  delivered  of  a  calf  begotten 
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by  said  bull,  the  measure  of  damages  was  the  difference  In  tbe 
value  of  the  heifer  to  plaintlfT  before  and  after  the  trespass,  in 
view  of  the  uses  which  he  intended  to  make  of  her.  Kopplin 
V,  QuadCf  454 

6.  It  appearing  that  plaintiff  was  keeping  the  heifer  for  breedin^r 
purposes  and  intended  to  breed  her  to  his  registered  thorough- 
'bred  bull,  one  element  of  the  damages  was  the  difference  be- 
tween the  value  of  the  calf  dropped  and  the  value  of  a  calf  from 
the  heifer  If  bred  to  plaintiff's  bull;  and  evidence  of  such  dif- 
ference was  not  objectionable  on  the  ground  of  remoteness. 

Ibid. 

6.  The  measure  of  the  vendor's  damages  for  refusal  of  the  vendee 

to  accept  goods  is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  of  delivery  fixed  by  the  contract. 
Carle  v.  Nelson,  59S 

7.  Market  value  is  fixed  by  sales  made  at  or  about  the  time  in  ques- 

tion, and  evidence  of  the  price  fixed  in  specific  contracts  entered 
into  in  the  past  is  not  competent.  Ibid. 

8.  Where  a  witness  who  had  raised  and  sold  eighteen  crops  of  to- 

bacco testified  that  he  did  not  know  the  price  tobacco  was  sold 
for  at  the  time  in  question,  but  also  testified  that  he  knew  what 
others  were  getting  for  tobacco  at  that  time,  although  he  did 
not  really  know  it  was  the  market  value,  it  was  proper  to  re- 
ceive his  testimony  as  to  market  value.  Ibid. 

9.  Where,  after  refusal  of  the  vendees  to  receive  his  tobacco,  the 

vendor  sold  the  same  for  the  best  price  obtainable  In  the  vicin> 
ity,  using  all  reasonable  efforts  to  that  end,  the  price  so  obtained 
settles  the  question  of  market  value  and  furnishes  the  basis  for 
measuring  the  vendor's  damages.  Ibid. 

Excessive  damages.    See  Eminent  Domain,  2. 

10.  The  plaintiff,  in  an  action  where  there  has  been  a  trial  and  an 

excessive  verdict,  may  be  permitted  to  take  judgment  for  a  less 
sum  without  consent  of  the  defendant,  without  prejudicing  the 
latter's  right  of  a  jury  trial,  if  the  optional  amount  be  placed 
as  low  as  any  jury  of  fair  men  rightly  instructed  would  within 
a  reasonable  probability  place  it.  Willette  v.  Rhinelander  Pa- 
per Co.  637 

11.  In  case  of  an  Injury  to  a  man  of  forty-five  years  of  age,  under 

the  facts,  stated  in  the  opinion,  an  award  of  $4,500  is  clearly 
excessive.  Ibid. 

12.  For  an  injury  resulting  in  loss  of  an  arm  and  in  great  pain  and 

suffering,  an  award  of  $6,975,  approved  by  the  trial  judge,  is 
Tield  not  so  excessive  that  it  should  be  set  aside  by  this  court. 
Schmolt  V.  H.  W,  Wright  Lumber  Co.  677 

13.  An  award  of  $2,800  to  a  young  man  eighteen  years  old,  for  an 

injury  resulting  in  the  loss  of  the  forefinger  and  partial  crip- 
pling of  the  middle  finger  of  the  left  hand,  though  regarded 
as  large,  is  sustained  on  appeal,  the  trial  court  having  refused 
to  reduce  it.    Schweikert  v,  John  R.  Davis  L.  Co.  632 

Dams.    See  Evidence,  7.    Nuisances,  2.    Watebs  and  Watebcoubses. 

Debtob  and  Cbeditob.  See  Assionbient  fob  Benefit  of  Cbeditobs. 
Bankbuptct.  Oabnishment.  Guabanty.  Homestead.  Inter* 
EST.    Judgment.    Payment. 

Decedents.    See  Witnesses,  9. 
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DEEDS. 

Requisites  and  validity.    See  Municipal  Cobforations,  31-37. 

Construction,    See  Pasties.    Waters  and  Watebcoubses,  1. 

Instruments  formally  executed  under  seal,  though  not  containing 
technical  words  of  grant,  should  be  construed  as  such  when  nec- 
essary to  effect  their  manifest  purpose.  Walterman  v.  Nor- 
walk,  663 

Delegation  OF  Legislatiye  PowEB.  See  Cabbiebs,  6.  Constitutional 
Law,  1,  2.    Railboads,  3,  14. 

Deliveby.    See  Sales,  5,  6. 

Demubbeb.    See  Municipal  Cobpobations,  28.    Pleading,  3-6. 

Depositions.    See  Cbiminal  Law,  6,  6. 

Detectives.    See  Municipal  Cobpobations,  2. 

Devises.    See  Wills,  1,  2. 

Dibection  of  Vebdict.    See  Appeal,  6,  15.      Tbial,  2-6. 

DiscHABGE.    See  Ouabantt,  3.    Mabteb  and  Sebvant,  1-3. 

DiscBETioN.  See  Appeal,  19.  Damages,  2.  Divobcs,  2,  3.  Judg- 
ment, 11.    New  Tbial.    Witnesses,  1. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  19. 

Where,  after  commencement  of  an  action  to  determine  the  owner- 
ship of  corporate  stock  held  by  defendant  and  claimed  by  plaint- 
iff, the  stock  was  transferred  to  plaintiff  pursuant  to  an  agree- 
ment that  he  should  pay  therefor  if  defendant  was  found  to  be 
the  owner  and  that  the  action  should  proceed  to  determine  the 
rights  of  the  parties,  the  controversy  remained  and  defendant 
was  not  entitled  to  dismissal  of  the  action.    Nelson  v.  Kress, 

38 
Dissolution.    See  Pabtnebship,  5. 

DIVORCB. 
Alimony. 

1.  The  decision  of  the  trial  court  in  the  allowance  of  alimony  will 

not  be  disturbed  on  appeal  unless  manifestly  unjust.    Neivton 
V.  Newton,  261 

2.  Reduction  of  alimony  in  this  case  from  the  original  allowance  of 

$23  per  month  to  $18  per  month  is  held,  upon  the  proof,  not  an 
abuse  of  discretion  or  manifestly  unjust.  Ibid, 

8.  Where  a  divorce  was  granted  to  the  wife  on  the  ground  of  cruel 
and  inhuman  treatment,  and  the  husband  was  found  to  be  worth 
$100,000  over  and  above  his  debts  and  to  have  an  income  from 
his  profession  of  $8,000  per  year,  a  final  division  of  the  property 
awarding  to  the  wife  $23,000,  together  with  the  household  fur- 
niture, is  held,  upon  appeals  by  both  parties,  to  have  been,  un- 
der all  the  circumstances  (more  fully  stated  in  the  opinion), 
a  proper  exercise  of  judicial  discretion.    Minahan  v,  Minahan, 

514 
Operation  and  effect  of  foreign  judgment. 

4.  Where  both  husband  and  wife  are  residents  of  this  state,  any  de- 
cree of  divorce  by  a  court  of  another  state  can  have  no  validity. 
H.  W.  Wright  Lumber  Co.  v.  McOord,  93 

Estoppel  t>y  judgment.    See  Estoppel,  3« 

DowEB.    See  Estoppel,  8. 
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EASEMENTS. 

See  MuNidPAi.  Corporations,  36. 

Where,  hj  the  wrongful  obstruction  of  a  lane  through  which  he  had 
a  right  to  tra7el»  one  has  been  deprived  of  access  to  his  farm 
land  which  he  was  using  himself,  his  right  to  recover  is  not  lim- 
ited to  the  difference  between  the  rental  value  of  the  land  with 
the  lane  open  and  its  rental  value  with  the  lane  closed,  but  he 
Is  entitled  to  fair  and  reasonable  compensation  for  his  actual 
loss  proximately  caused  by  the  wrongful  act,  including  loss  of 
the  use  of  the  land  and  loss  of  crops  and  pasturage.  Weller  v, 
Heimhruck,  217 

Election  of  Remedies.    See  Bills  and  Notes,  4-6.    Flkading,  4. 

ELECTIONS. 

Count  of  votes:  Return  and  canvass. 

[1.  Whether,  after  the  board  of  state  canvassers  has  determined  the 
result  of  an  election,  issued  its  certificate  of  election,  and  ad- 
journed sine  die,  it  can,  by  mandamus  or  otherwise,  be  com- 
pelled to  reconvene  and  issue  a  certificate  to  another  person, 
not  determined.]  State  ex  reh  Kustermann  v.  Board  of  State 
Canvassers,  294 

2.  Under  the  facts,  stated  in  the  opinion,  held,  that  the  board  of 
state  canvassers  properly  credited  one  candidate  with  1,450 
votes,  it  being  obvious  on  the  face  of  the  return  that  the  county 
canvassers  determined  that  the  figures  on  a  tabular  statement 
should  be  22  and  not  16.  Jhid. 

8.  It  cannot  be  said  by  the  court  in  such  case  that  the  county  can- 
vassers improperly  made  up  the  tabular  exhibit;  but,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  must  be  presumed  that  they 
performed  their  duty  and  determined  the  correct  vote  in  the 
manner  provided  by  law.  Ibid. 

4.  The  memorandum  on  the  tabular  statement,  referring  to  the  tally 

sheet,  if  evidence  of  anything,  is  not  evidence  that  the  board  of 
county  canvassers  followed  the  tally  sheet.  Ibid, 

5.  It  is  the  duty  of  the  board  of  state  canvassers  to  canvass  from 

the  regular  returns  before  them,  and  they  cannot  go  behind  the 
returns.  Ibid. 

6.  Whatever  may  be  the  power  of  the  supreme  court  under  sec.  3452, 

Stats.  (1898),  such  power  will  not  be  exercised  in  a  case  involv- 
ing the  election  of  a  representative  in  Congress  where  a  cer- 
tificate of  election  has  already  been  issued  to  one  of  the  candi- 
dates and  the  inquiry  could  not  be  completed  before  his  term  of 
office  would  have  begun,  when,  in  any  event,  the  ultimate  de- 
cision of  the  right  to  the  seat  must  rest  with  the  House  of  Rep- 
resentatives itself.  Ibid. 

Blectricitt.    See  Municipal  Corporations,  8. 

EMINENT  DOMAIN. 

Parties.    See  Appeal,  1. 

Compensation:  Measure  and  amount.  See  Appeal,  17,  18.  Instbuo- 
TiONS  TO  Jury,  9.    Witnesses,  2. 

1.  It  is  settled  law  in  this  state  that  in  awarding  damages  for  the 
taking  of  land  for  railroad  or  highway  purposes  the  strip  takea 
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l8  to  be  valued  as  part  and  parcel  of  the  entire  tract  of  which 
it  formed  a  part;  that  the  landowner  is  entitled  to  recover  the 
difference  between  the  fair  market  value  of  the  whole  property 
before  the  taking  and  the  value  of  what  remains  after  the  tak- 
ing; and  that  the  actual  use  and  intention  of  the  proprietor  is 
to  be  considered  as  well  as  the  adaptability  of  the  property  for 
some  other  use  in  future.    Jeftery  v,  Oahome,  351 

2.  In  a  proceeding  to  condemn  land  for  a  railroad,  the  Juries  in  two 
successive  trials  having  awarded  substantially  the  same  amount 
of  damages,  which,  though  large,  is  supported  by  ample  evi- 
dence, the  court  declines  to  interfere  on  the  ground  that  the 
award  is  excessive.  Itid. 

EQUITY, 

Jurisdiction,    See  Boundabies,  4--6. 

Principles:  Adequate  remedy  at  law.    See  Pabtnebship,  4,  6. 

Same:  Innocent  purchaser. 

As  between  two  equally  innocent  parties,  equity  demands  that 
that  one  shall  suffer  whose  conduct  has  placed  it  in  the  power 
of  a  wrongdoer  to  deceive  the  other.  H.  W.  Wright  Lumher 
Co,  V.  McCord,  93 

Estimates.    See  Sales,  1. 

ESTOPPEL. 

See  Corporations,  4.    LiifriATioN  of  Actions,  1,  2.    Municipal  Cor- 
porations, 37.    Receivers,  3.    Replevin. 

1.  In  this  state  the  doctrine  of  equitable  estoppel  applies  as  well  to 

married  women  as  to  other  persons.  E.  W.  Wright  Lumber  Co. 
V.  McCord,  93 

2.  One  who  culpably  stands  by  and  allows  another  to  contract  on  the 

not  afterwards  dispute  the  fact  in  an  action  against  the  person 
faith  and  understanding  of  a  fact  which  he  can  contradict,  can- 
whom  he  has  thus  assisted  in  deceiving.  Ibid. 

3.  During  many  years,  and  until  her  husband's  death,  a  wife  allowed 

to  go  unchallenged  his  claim  that  he  had  procured  a  divorce, 
and  in  silence  permitted  him  to  hold  out  as  his  lawful  wife  an* 
other  woman,  whom  he  had  publicly  married.  She  knew  that 
the  alleged  divorce,  if  any  existed  in  fact,  was  invalid,  and 
knew  or  had  good  reason  to  believe  that  he  was  engaged  in 
large  business  transactions  and  dealing  daily  with  people  who 
in  good  faith  accepted  his  second  marriage  as  valid;  and  knew 
also  that  it  was  necessary  for  the  wife  to  sign  conveyances  of 
the  husband's  real  estate,  and  that  such  conveyances  were  prob- 
ably being  signed  by  the  reputed  wife  and  being  accepted  by 
the  grantees.  Held^  that  by  such  conduct  she  was  estopped,  as 
against  the  innocent  purchasers  from  the  husband,  from  claim- 
ing any  dower  in  lands  conveyed  by  him  in  his  lifetime.    Ibid. 

EVIDENCE. 

Presumptions.  See  Elections,  8.  Fraud,  5.  Judgment,  8.  Mas- 
ter AND  Servant,  10.    Payment,  1-7. 

Burden  of  proof.  See  Instructions  to  Jurt«  5-8.  Master  and  Sbb- 
VANT,  39-41.    Trial,  14. 
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Competency.  See  Insttrakce,  8.  Pabtnebship,  2.  Patiocnt,  7. 
Railroads,  25.  Sales,  4.  Tbusts  aivd  Trustees,  1.  Witkesses, 
1-11. 

Circumstantial  evidence, 

1.  A  jury  may  draw  legitimate  inferences  from  the  facts  estab- 

lished.   Sanborn  v,  Walters,  84 

2.  A  material  fact  In  a  cItU  or  criminal  case  may  be  estahlished  liy 

circumstantial  evidence,  when  the  circumstances  are  such  as  to 
lead  fairly  and  reasonably  to  the  conclusion  sought  to  he  estab- 
lished. IhUL 

Prima  facie  evidence.    See  Witnesses,  4. 

Parol  or  extrinsic  evidence  affecting  writings.    See  Waters  and  Wa- 

TEBCOUBSES,  1. 

8.  Where  there  Is  an  entire  oral  contract  and  a  writing  made  merely 
in  part  execution  thereof,  the  remainder  of  the  contract  may  be 
established  by  parol.    Nelson  v,  Kress,  38 

4.  Where,  under  an  oral  agreement,  the  stock  of  a  corporation,  con- 
sisting of  twenty  shares,  was  to  be  owned  by  three  persons 
equally,  but  a  certificate  for  ten  shares  was  issued  to  one  of 
them,  who  was  to  hold  three  and  one-third  shares  thereof  In 
trust  for  the  other  two,  and  he  gave  to  them  a  writing  stating, 
"If  I  sell  my  ten  shares  I  will  pay  [the  other  two  persons]  the 
difference  in  value  between  one  half  and  one  third  of  the  stock." 
proof  of  the  oral  contract,  together  with  such  writing,  is  suffi- 
cient to  overcome  the  written  evidence  (consisting  of  the  stock 
certificate  and  records  of  the  corporation)  that  the  holder  of 
the  certificate  was  the  absolute  owner  of  the  ten  shares;  and 
the  oral  contract  shows  also  that  the  words  "my  ten  shares" 
refer  merely  to  the  status  of  the  legal  title.  Ibid. 

Opinion  evidence:  Competency  of  experts.  See  Damages,  8.  Mas- 
ter AND  Servant,  30.    Wfinesses,  2-5. 

Weight  and  sufficiency.  See  Bailment,  3.  Boundaries,  1.  Dam- 
ages, 9.  Divorce,  2,  3.  Evidence,  4.  Guaranty,  2.  Malicious 
Prosecution.  Master  and  Servant,  5,  6, 14, 15,  32,  45-47.  Pay- 
ment, 5-7.  Principal  and  Agent.  Railroads,  15-19,  25.  Re- 
plevin.   Sales,  3,  4,  7.    Telegraphs  and  Telephones. 

6.  A  finding  by  the  jury  to  the  effect  that  a  certain  payment  made 
upon  a  promissory  note  within  six  years  prior  to  the  action  was 
made  in  part  by  each  of  the  defendants,  Is  held  to  be  sustained 
by  the  evidence.    Sanhorn  v,  Walters,  84 

6.  Testimony  of  a  witness,  even  when  uncontradicted  by  any  instru- 

ment or  by  other  testimony,  may  be  rejected  if,  in  ^e  light  of 
physical  situations  and  matters  of  common  knowledge,  it  is  at 
variance  with  the  laws  of  nature.    Falkenstem  v.  Greenfield. 

232 

7.  In  an  action  by  a  millowner  against  a  town  for  injury  to  his 

property  by  the  overflow  of  a  creek,  alleged  to  have  been  caused 
by  the  fact  that  defendant  in  building  a  new  bridge  across  the 
stream  had  narrowed  the  openings  which  formerly  existed  for 
the  passage  of  the  water,  it  is  held,  in  view  of  the  physical  situ- 
ation and  the  laws  of  nature,  that  the  jury  would  not  have  been 
warranted  in  finding  from  the  evidence  that  the  change  in  the 
bridge  was  an  efficient  cause  in  producing  the  injury.         Ibid, 

Exceptions.    See  Appeal,  5,  6. 

Excessive  Damages.    See  Damages,  10-13.    Eminent  Domain,  2. 
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Excise  Tax.    See  MmnciPAL  Cobpobation8«  &-14. 

ExECTTTioNS.    See  Homestead. 

Exemptions.    See  Homestead. 

ExoNEBATioN.    See  Bills  and  Notes,  4-6. 

ExpEBT   Testimont.  '  See   Damages*  8.    Masteb  and   Servant,  30. 
Witnesses,  2-6. 

False  Representations.    See  Insttbance,  1. 

Fellow-Servants.    See  Master  and  Servant,  9-12,  42-44. 

Fiduciary  Relations.    See  Mortgages,  1-14.    Trusts  and  Trustees. 

Findings.    See  Appeal,  9-12.    Mortgages,  3,  4. 

Fines.    See  States,  3. 

Fires.    See  Railroads,  24,  25. 

POOD. 

1.  One  who,  for  the  purpose  of  delivering  or  selling  to  others,  selects 

and  collects  together  articles  of  food,  with  opportunity  for  ex- 
amination, and  thereafter  delivers  them  to  guests  and  patrons, 
"furnishes"  an  article  so  delivered,  within  the  meaning  of  sec. 
4607(2,  Stats.  (1898),  although  throughout  the  transaction  he 
acts  only  as  the  agent  of  the  owner  of  the  food.  Welch  v. 
State,  86 

2.  So  held  as  to  a  waiter  in  charge  of  a  railway  lunch  counter,  who 
delivered  to  a  patron  oleomargarine  which  had  been  supplied 
by  the  railway  company  for  such  counter  upon  the  waiter's  req- 
uisition for  butter.  IJ)id, 

3.  Where  a  statute  prohibits  wilful,  intentional,  or  malicious  doing 

of  an  act,  or  where  a  particular  intent  is  a  necessary  constituent 
of  a  common-law  offense,  such  intent  is  an  essential  of  guilt; 
but  where  a  statute  commands  that  an  act  be  done  or  omitted, 
which  in  the  absence  of  the  statute  might  be  done  or  omitted 
without  culpability,  ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute  will  not  excuse  its  violation.         IJ)id, 

[4.  Whether,  under  such  a  statute,  one  could  be  convicted  who  had 
no  opportunity  to  avoid  the  forbidden  act,  not  determined.] 

IJ)id. 

Foreclosure.    See  Bills  and  Notes,  4,  5.    Chattel  Mortgages.    Cor- 
porations, 2.    Mortgages,  12-14. 

Foreign  Corporations.    See  Chattel  Mortgages,  3.    Corporations. 
Garnishment,  1. 

Foreign  Judgment.    See  Divorce,  4.    Judgment,  6,  7, 10,  12-14. 

Forfeitures.    See  Mines  and  Minerals,  2-7. 

Franchises.    See   Carriers.    Municipal   Corporations,   3-14.    Quo 
Warranto.    Railroads,  2-14. 


FRAUD. 

See  QuiKiiNO  Title. 

1.  Mere  expressions  of  opinion  as  to  the  value  of  property  offered  for 

sale,  even  thoifgh  the  estimate  be  substantially  greater  than  the 

^  real  value,  will  not  of  themselves  alone  amount  to  a  fraud  upon 

the  buyer;  but  the  law  requires  good  faith  and  that  no  artifice 
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or  trick  be  resorted  to  by  the  seller  to  throw  the  buyer  off  his 
guard  or  prevent  inquiry.    Morgan  v.  Hodge,  143 

2.  Although,  by  a  fraudulent  conspiracy  between  the  defendants, 
vendors  of  a  livery  stock  and  business,  and  plaintiff's  partner 
in  the  purchase  of  the  same,  plaintiff  was  led  to  believe  that 
such  partner  was  paying  the  same  price  as  himself  for  a  half 
interest  therein,  when  in  fact  he  was  pajring  $1,500  less,  plaint- 
iff could  not  for  that  reason  recover  as  damages  the  amount  of 
his  loss  on  a  resale  of  the  property,  on  the  claim  that  if  he  had 
known  the  facts  he  would  not  have  made  the  purchase  or  em- 
barked in  the  business,  such  damages  not  being  proximately 
caused  by  the  act  of  concealment  complained  of.  Ibid. 

8.  But,  plaintiff  having  given  his  own  note  to  his  partner  for  $750 
under  the  belief  that  such  partner  had  contributed  $1,500  more 
than  himself  toward  the  purchase,  which  belief  was  induced  by 
false  representations  and  the  use  of  a  dummy  check,  he  was  en- 
titled to  be  indemnified  to  that  amount  for  the  fraud  practiced 
upon  him.  Ibid. 

4.  Although  plaintiff,  after  giving  the  vendors  an  opportunity  to  re- 

purchase the  property,  sold  out  at  a  loss  to  his  partner,  releas- 
ing the  latter  from  liability  for  the  fraud  and  receiving  Indem- 
nity against  his  note  to  the  partner,  which  had  been  lost,  yet,  if 
in  making  such  sale  he  was  obliged,  in  the  exercise  of  reason- 
able diligence,  to  pay  a  substantial  sum  to  secure  his  release 
from  said  note,  he  is  entitled  to  recover  that  sum  from  the  de- 
fendants. Ibid. 

5.  Fraud  must  be  proven  with  some  degree  of  certainty  and  cannot 

be  inferred  or  presumed  from  ambiguous  evidence.  Denoyer  v. 
First  National  Accident  Co.  450 

Frauds,  Statute  of.    See  Bills  and  Notes,  1.    Partnebship,  3. 

Fraudulent  Representations.    See  Insurance,  1. 

Free  High  Schools.    See  Schools  and  School  Districts. 

GARNISHMENT. 

1.  If  the  title  to  goods  sold  to  a  foreign  corporation  had  passed  at 

the  time  of  the  service  of  a  garnishee  summons  upon  the  pur- 
chaser, the  garnishment  proceeding  will  not  lie,  since  a  credit 
held  in  another  state  cannot  be  reached.    Kuehn  v.  Nero,    256 

2.  Property  delivered  by  the  vendor  to  a  carrier  and  in  transit  at 

the  time  a  garnishee  summons  is  served  on  the  consignee,  even 
if  the  possession  of  the  carrier  is  technically  that  of  the  con- 
signee, is  not  "in  the  hands"  of  such  consignee  within  the  mean- 
ing of  sec.  3719,  Stats.  (189S),  relating  to  garnishment  in  jus- 
tices' courts.  Ibid, 

Gas.     See  Master  and  Servant,  15>  16. 

General  City  Charter.    See  Constitutional  Law,  2.    Municipal 
Corporations,  24-27. 

GUARANTY. 

1.  The  fact  that  a  contract  of  guaranty  in  the  plural  form  and  hav- 
ing at  its  foot  blanks  for  the  signatures  of  two  guarantors  is 
signed  by  only  one  person  at  the  time  of  its  manual  tradition. 
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is  not  conclusive  that  It  Is  an  Incomplete  instrument  Upon  the 
evidence  in  this  case  the  question  of  the  binding  effect  of  such 
instrument  on  the  signer  was  for  the  Jury.  First  Nat.  Bank  v. 
Wunderlich,  195 

2.  Where  a  writing,  signed  by  one  person  only,  in  terms  guaranteed 

payment  of  sums  to  be  advanced  by  a  bank  to  another  person, 
evidence  that  the  signer  afterwards  insisted  to  the  cashier  of 
the  bank  that  he  had  delivered  the  instrument  with  the  under- 
standing that  it  was  not  to  become  binding  until  signed  by  his 
brother,  and  that  upon  being  informed  as  to  the  amount  already 
advanced  on  the  faith  of  the  guaranty  he  forbade  any  further 
advances,  does  not  show  a  revocation  of  the  instrument  as  to 
sums  already  advanced  or  require  submission  of  that  specific 
question  to  the  jury.  Ibid. 

3.  Where  by  its  terms  a  guaranty  Is  continuing  in  its  nature  and 

covers  all  sums  to  be  advanced  by  a  bank  to  a  certain  person 
and  all  notes  given  for  sums  so  advanced,  up  to  a  certain 
amount,  the  guarantor  is  not  discharged  by  renewal,  without  his 
knowledge,  of  notes  30  given  and  extension  of  the  time  of  pay- 
ment thereof.  Ibid, 

Guards  for  dangerous  machinery.    See  Mabteb  and  Sebvaitt,  17-33. 

Health.    See  Food. 

High  Schools.    See  Schools  and  School  Distsiots. 

Highways.    See  Telegraphs  and  Telephones. 

HOMESTEAD. 

What  occupancy  gives  right.    See  Mortgages,  15.    Trespass,  4-6. 

Mere  occupation  of  premises  with  permission  of  the  life  tenant  by 
one  having  only  a  remainder  or  reversion  after  the  termination 
of  the  life  estate,  does  not  entitle  the  occupant  to  claim  the 
premises  as  his  homestead,  exempt  from  execution  under 
sec.  2983,  Stats.  (Supp.  1906:  Laws  of  1901,  ch.  269,  sec.  1).  Al- 
though by  said  statute  the  exemption  extends  'to  any  estate  less 
than  a  fee  held  by  any  person  by  lease,  contract  or  otherwise," 
there  must  be  a  present  right  of  occupancy  by  title  in  the  per- 
son claiming  the  homestead.    Heeves  4  Oo.  v.  Saxton,  10 

Homesteader.    See  Trespass,  4-6. 

Husband  and  Wife.    See  Witnesses,  6,  7. 

Imprisonment.    See  Rape,  6. 

Incompetent  Persons.    See  Witnesses,  9,  10. 

Indeterminate  Permit.    See  Railroads,  2,  5-11. 

Indorsement.    See  Bills  and  Notes,  2,  3,  6. 

INJUNCTION. 

Grounds.    See  Municipal  Corporations,  83,  37.    Waters  and  Water- 
courses, 2. 

Permanent  injunction:  Conditions. 

Where  after  trial  on  the  merits  a  circuit  court  decides  that  a 
plaintifT  Is  entitled  to  a  x>ermanent  injunction  as  prayed,  it  is 
error  to  make  the  granting  of  such  relief  conditional  upon  the 
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filing  of  an  undertaking  that  if  on  appeal  Judgment  shall  be 
awarded  to  defendant  plaintiff  will  pay  such  damages  as  defend- 
ant shall  have  sustained  by  reason  of  the  injunction.  Such  a  re- 
quirement Tiolates  sec  9,  art  I,  Const  Manitowoc  v.  Manito- 
woc d  Northern  T.  Co.  13 

IiTSANB  Pebsons.    See  Witnesses,  10. 

IirsoLTENCT.     See  Assignment  fob  Benefit  of  Geeditobb.     Bank- 

BUPTCY. 

INSTRUCTIONS  TO  JURY, 
Cfeneral  rules. 

!•  The  court  may  properly  mention  to  the  Jury  the  evidence  bearins 
on  any  controversy,  speaking  of  it  correctly,  and,  in  case  of  con- 
flict, without  suggesting  the  effect  thereof.    Holway  v.  Sanlfom^ 

151 

2.  A  court  may  in  a  criminal  case,  as  in  any  other,  instruct  the  Jury- 
respecting  facts  established  by  the  evidence  beyond  any  room 
for  reasonable  controversy,  and  when  such  evidentiary  facts  ex- 
ist establishing  beyond  any  room  for  reasonable  controversy  an 
essential  of  any  ultimate  conclusion  sought,  it  is  not  a  harmful 
error,  if  error  at  all,  to  treat  such  essential  as  having  been 
proven.    Burnt  v.  State,  373 

Requests  for  instructions, 

8.  Trial  courts  are  not  required  to  adopt  any  particular  phrasing  of 
a  rule  of  law  given  to  the  jury,  and  the  mere  refusal  to  give  a 
requested  instruction  which  correctly  states  the  law  is  not  error 
if  it  is  in  fact  embodied  in  substance  in  the  general  charge. 
Eerlitzke  v.  La  Crosse  Inter-Urhan  Telephone  Co.  185 

4.  Refusal  of  the  trial  court  to  give  requested  instructions  is  not 
error  when  the  general  charge  was  full  and  complete  and  as  fa- 
vorable to  the  party  making  such  request  as  the  law  permitted. 
Eippler  v.  Quandt^  221 

Bailment.    See  Bailment,  2. 

Burden  of  proof. 

6.  An  instruction  as  to  a  material  question  to  the  effect  that, 
whether  they  ansr^ered  it  yes  or  no,  the  jury  should  be  satis- 
fied to  a  reasonable  certainty  by  the  preponderance  of  tiie  evi- 
dence that  the  fact  was  as  expressed  in  such  answer,  was  er- 
roneous as  against  the  party  upon  whom  the  burden  of  proof 
did  not  properly  rest    Carle  v.  Nelson,  593 

6.  The  party  upon  whom  such  an  instruction  casts  a  greater  burden 

than  the  law  requires  may  justly  complain  thereof  if  the  Jurjr's 
answer  is  unfavorable  to  him.  Ibid. 

7.  The  error  in  such  a  case  must  be  deemed  to  have  affected  sub- 

stantial rights  of  the  party  so  complaining,  within  the  meaning 
of  sec.  3072m,  Stats.  (Laws  of  1909,  ch.  192),  if  there  was  any 
evidence  in  the  case  to  support  a  finding  in  his  favor,  since  the 
court  cannot  say  but  that  the  Jury  might  have  so  found  under 
correct  instructions.  Ibid, 

8.  Such  an  error  is  not  cured  by  another  and  correct  instruction  as 

to  the  burden  of  proof.  Ibid, 
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Condemnation  of  lands:  Damages. 

9.  An  instruction  to  the  jury  in  a  condemnation  suit,  stated  In  the 
opinion,  was  not  improper  as  permitting  the  jury  to  duplicate 
damages.  Jeffery  v,  O.  d  M.  B,  R,  Co.  138  Wis.  1,  distinguished. 
Jeffery  v,  Oshome,  351 

Contributory  negligence.    See  Mabteb  ahd  Sebta2TT«  41. 

Conversion,    See  Bailment. 

JRape.    See  Rape,  4. 

INSURANCE. 

1.  No  false  representation  hy  an  applicant  for  accident  Insurance 

in  stating  that  he  was  by  occupation  a  miller  Is  shown  by  evi- 
dence that  he  was  at  the  time  operating  a  flour  mill  and  that 
at  or  about  or  af^er  that  time  he  got  a.  sawmill  attachment  and 
personally  operated  It.    Denoyer  v.  First  Nat.  Ace.  Co.        450 

2.  Where  an  accident  policy  recognizes  the  right  of  the  assured  to 

change  his  occupation  and  liability  of  the  insurer  to  compen- 
sate him  in  some  amount  for  injury  sustained  in  a  more  haz- 
ardous occupation,  the  assured  may  recover  for  injury  sustained 
In  an  entirely  prohibited  occupation,  where  he  had  no  notice, 
actual  or  constructive,  of  such  prohibition;  and  the  amount  re- 
coverable is  that  stipulated  in  the  policy,  if  no  agreement  or 
stipulation  for  a  less  sum  is  shown.  Ibid. 

8.  A  manual  of  instructions  gotten  up  for  the  guidance  of  the  agents 
of  an  unincorporated  insurer,  but  not  brought  to  the  attention 
of  the  assured,  is  not  competent  evidence  as  against  the  as- 
sured to  change  the  construction  which  his  written  policy  would 
otherwise  bear.  Ibid. 

INTEREST. 

Plaintiffs'  oral  agreement  that  if  defendant  would  continue  to  buy 
goods  of  them  no  interest  would  be  charged  on  his  account  was 
waived  by  defendant's  subsequent  conduct  during  four  years  in 
receiving  and  acquiescing  in  statements  of  account  in  which  in- 
terest was  charged,  and  in  making  payments  on  account  without 
protest  after  knowledge  that  his  remittances  were  being  cred- 
ited on  the  amount  of  principal  and  interest  and  the  balance 
carried  forward  as  an  item  into  the  next  statement.  Miller  v. 
Ryder,  526 

Interstate  Ck>MMEBCE.    See  Chattel  Mobtgaoes,  3.    Cobpobations, 
1,  2.    Oabnishment. 

Intebubban  Railwatb.    See  Cabbiebs,  6.    Railboads,  12-14. 

INTOXICATING  LIQUORS. 

1.  A  "school,"  within  the  meaning  of  subd.  5,  sec.  1548,  Stats.  (Supp. 

1906:  Laws  of  1905,  ch.  385),  is  not  measured  by  the  walls  of  a 
building.  One  school  may  occupy  two  or  more  buildings,  or  two 
or  more  schools  may  occupy  one  building.  State  ex  rel.  Dick  v. 
Kalaher,  243 

2.  Where  two  school  buildings  were  located  on  the  same  grounds 

and  in  one  of  them,  a  high  school  building,  there  were  high 
school  pupils  and  grade  school  pupils  and  in  the  other  there 
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were  grade  school  pupils,  the  high  school  building  and  the  pu- 
pils enrolled  therein  did  not  constitute  a  "Bchool"  within  the 
meaning  of  said  statute.  Ihid. 

[3.  Whether  in  such  case  there  was  more  than  one  school  upon  the 
grounds,  not  determined.] 

JonvDEB  OF  Causes  of  Action.    See  Boundabies,  3-6. 

By  confesHon.  JUDGMENT. 

1.  The  power  to  confess  judgment  by  warrant  of  attorney  comes 

from  the  common  law  and  is  governed  thereby  except  as  that 
has  been  modified  by  statute  and  the  decisions  of  the  courts  of 
last  resort  in  this  country.    Balfhill  v.  Malick,  200 

2.  The  strict  rule  of  the  common  law  that  a  judgment  could  not  be 

confessed  on  a  warrant  of  attorney  after  a  year  and  a  day,  un- 
less an  affldavit  was  filed  showing  that  the  maker  was  alive  and 
that  some  portion  of  the  debt  was  still  due,  does  not  apply  where 
the  power  is  coupled  with  an  interest  and  supported  by  consid- 
eration, and  necessary  to  effectuate  the  security  to  which  it  at- 
taches. Ibid, 

8.  The  rule  does  not  go  to  the  question  of  power,  but  to  the  regu- 
larity of  execution  of  the  power.  It  is  a  rule  of  presumption 
which,  like  other  presumptions,  may  be  rebutted,  and  the  rec- 
ord of  the  judgment  is  ample  to  rebut  the  presumption  of  pay- 
ment if  any  there  be,  arising  from  the  lapse  of  time.         Ibid. 

4.  In  the  absence  of  equities  in  favor  of  the  debtor,  a  judgment  by 
confession  on  warrant  of  attorney  will  not  be  set  aside  for  mere 
irregularities.  Ibid. 

6.  Mere  irregularities  under  a  warrant  of  attorney  with  release  of 
errors  will  not  generally  subject  a  judgment  to  collateral  at- 
tack. Ibid. 

6.  Under  the  statute  of  Ohio  a  complaint  or  petition  founded  upon 

a  promissory  note  may  be  verified  by  plaintiffs  attorney  where 
such  instrument  is  in  the  hands  of  the  attorney,  and  judgment 
thereon,  entered  on  warrant  of  attorney,  will  be  valid.        Ibid. 

7.  The  provisions  of  sec.  2896,  Stats.  (1898),  that  the  warrant  of 

attorney  under  which  judgment  is  confessed  shall  be  made  a 
part  of  the  judgment  roll,  and  that  the  affidavit  therein  required 
shall  be  attached  to  the  complaint,  do  not  apply  to  a  judgment 
confessed  in  Ohio  where  the  statute  does  not  call  for  an  affidavit 
and  only  requires  that  the  original  or  a  copy  of  the  warrant 
shall  be  filed  with  the  clerk.  Ibid. 

8.  A  power  of  attorney  to  confess  judgment  on  a  promissory  note 

in  favor  of  the  payee  or  assigns,  authorizes  confession  of  judg- 
ment in  favor  of  an  indorsee.  Ibid^ 

9.  The  question  whether  a  person  in  whose  favor  a  judgment  has 

been  confessed  on  a  warrant  of  attorney  is  the  real  party  in  in- 
terest cannot  be  raised  on  collateral  attack  on  the  judgment 

Ibid. 

10.  A  nonresident  defendant  who  appears  by  attorney  and  confesses 
judgment  under  a  warrant  of  attorney  is  "found"  in  the  county 
where  such  judgment  Is  entered,  within  the  meaning  of  a  stat- 
ute (of  Ohio)  which  provides  that  actions  may  be  brought  in 
the  county  where  the  defendant  is  found.  Ibid. 
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Opening  or  vacating.    See  Judomxnt»  4. 

11.  It  was  not  an  abuse  of  discretion  to  vacate  a  Judgment  on  cogno- 

vit upon  notes  secured  by  chattel  mortgage  and  permit  the  de- 
fendant to  Interpose  a  defense  to  the  effect  that  the  debt  had 
been  extinguished  by  voluntary  acts  of  plaintifts  in  failing  to 
comply  with  sec.  2316c,  Stats.  (Laws  of  1903,  ch.  122),  espe- 
cially where  defendant  was  merely  a  surety.  Permission  to  in- 
terpose that  defense  should  not  be  refused  in  such  a  case  on 
the  ground  that  the  rights  conferred  by  the  statute  operate  in- 
equitably.   Schoenmann  v.  Hood,  241 

Collateral  attack.    See  Judgment,  5,  9. 

Foreign  judgments.    See  Divorce,  4.    Judgment,  6,  7,  10. 

12.  The  fact  that  a  foreign  judgment  was  for  seventy-four  cents  too 

much  is  immaterial  in  an  action  thereon,  under  the  maxim  de 
minimia  non  curat  lex,    Halfhill  v,  Malick,  200 

13.  A  foreign  judgment  which,  under  the  law  of  the  state  where  it 

was  rendered,  is  admissible  in  evidence  and  valid  without  being 
signed  by  the  judge  or  clerk  of  the  court,  is  entitled  to  full 
credit  here,  although  unsigned.  Ibid. 

14.  The  record  of  the  judgment  of  a  court  of  another  state  is  admis- 

sible in  evidence  here  if  attested  and  certified  either  In  accord- 
ance with  the  federal  statute  or  with  the  statute  of  this  state. 
In  re  Box's  Will,  127  Wis.  264,  so  far  as  it  conflicts  herewith,, 
overruled.  IMd, 

JuBisDiOTioN.    See  Appeal,  1.    Municipal  Ck)BP0SATi0N8,  20.    Ns  Ex- 

EATf  1.      PaBTNEBBHIP,  6. 

JURY.  . 

Right  to  trial  ^v  jury.    See  Constitutional  Law,  3,  4.    Damages,  10. 

Competency  of  jurors, 

1.  A  juror  in  a  criminal  case  is  not  necessarily  incompetent  merely 

because  he  has  an  impression  or  opinion  as  to  the  merits  of  the 
case,  formed  from  reading  newspaper  accounts  and  from  other 
hearsay  information.    Bums  v.  State,  373 

2.  On  a  challenge  in  such  case  the  question  of  competency  is  one  of 

fact  to  be  determined  by  the  trial  court  in  view  of  all  the  evi- 
dence and  the  mental  characteristics  of  the  juror  appearing 
from  his  examination.  IJ)id. 

3.  A  decision  of  the  trial  court  holding  such  a  juror  competent  will 

not  be  beld  erroneous  unless  clearly  shown  to  be  wrong  or  an 
abuse  of  discretion:  but,  generally  speaking,  the  practice  is  to 
be  commended  which  excuses  the  juror  in  such  a  case.        Ibid. 

Misconduct, 

4.  Misconduct  of  the  jury,  after  the  panel  had  retired,  in  getting 

possession  of  a  newspaper  and  reading  therein  an  account  of 
their  deliberations,  and  misconduct  of  the  officer  in  charge  in 
permitting  the  jury  to  get  possession  of  such  paper,  do  not  call 
for  a  reversal  of  the  judgment  unless  it  appears  to  this  court 
that,  had  the  improper  conduct  not  occurred,  the  result  might, 
within  reasonable  probabilities,  have  been  difTerent  Bums  v. 
State,  37a 
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6.  Such  misconduct,  as  well  as  the  misconduct  of  the  newspapers  In 
publishing  the  secrets  of  the  Jury  room,  are  highly  reprehen- 
sible and  should  be  rebuked  or  punished  by  trial  courts.    Ibid, 

JusTTFiOATiON.    See  Sheiuffs,  2. 

Landlord  Am>  Tenant.    See  Mines  and  Minebals. 

liABCENT.    See  Bailment,  2,  8. 

LiAW  OF  THE  Case.    See  Appeal^  16-18, 

Leading  Questions.    See  Rape,  1. 

Leases.    See  Mines  and  Minerals. 

Legislative  Powers.    See  Carriers,  6.    Constitutional  Law,  1«  S. 
Railroads,  3, 14. 

Libel  and  Slander.    See  Prohibition. 

* 

LiiCENSES.    See  Municipal  Corporations,  5-14,  85,  86* 

LIMITATION  OP  ACTIONS. 

Operation  and  effect  of  bar.    See  Evidenoe,  5.    Payment,  ^7. 

■Same:  Notice  of  injury. 

L  Findings  by  the  Jury  upon  sufficient  evidence,  stated  in  the  opin- 
ion, constitute  a  sufficient  basis  for  holding  the  master  es- 
topped from  insisting  that  such  failure  to  give  notice  barred  the 
action  under  subd.  5,  sec.  4222,  Stats.  (1898),  if  an  estoppel  in 
pais  can  have  such  effect  Quite  v.  La  Crosse  Oas  d  Electric 
Co.  157 

2.  The  provision  of  subd.  5,  sec.  4222,  Stats.  (1898),  that  no  action 
to  recover  damages  for  an  injury  to  the  person  shall  be  main- 
tained unless  the  notice  therein  prescribed  shall  be  served 
within  a  year,  although  a  statute  of  limitation,  differs  in  its 
nature  and  purpose  from  ordinary  limitation  statutes  and  de- 
mands the  application  of  different  rules  of  law.  All  of  its  re- 
quirements being  such  that  the  person  subject  to  be  charged 
may  willingly  forego  them,  and  may  therefore  readily  induce 
the  injured  person  to  believe  that  he  will  forego  them,  if  a  fail- 
ure to  give  the  notice  has  been  reasonably  induced  by  the  de- 
fendant he  may  be  held  to  be  estopped  from  insisting  upon  such 
default  as  a  bar  to  the  action.  Ibid. 

t.  The  limitation  prescribed  in  subd.  5,  sec.  4222,  Stats.  (1898),— 
requiring  notice  to  be  served  within  one  year  as  a  condition 
precedent  to  maintenance  of  an  action  for  injury  to  the  per- 
son,— is  applicable  to  an  action  in  tort  for  malpractice  by  a 
surgeon.  [Whether  it  applies  when  such  an  action  is  based  on 
contract,  not  determined.]    Frechette  v»  Ravn,  589 

Pleading,    See  Pleading,  4. 

Logs  and  Timber.    See  Pleading,  1.    Replevin.    Trespass. 

Machinery.    See  Master  and  Servant,  14-33. 

MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecution  the  evidence'  Is  held  to  sus- 
tain a  verdict  to  the  effect  that  defendant  did  not  make  a  full, 
fair,  and  impartial  statement  to  the  district  attorney  of  all  the 
facts  within  his  knowledge  relative  to  the  offense  charged,  and 
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act  honestly  and  In  good  faith  upon  the  adyice  of  such  attorney. 
Hippler  v.  Quandt,  221 

Mau>bactice.    See  Lxmitation  of  Actions,  8.    Pleadikg,  4. 

Mandamus.    See  Elections,  1,  6.    Ne  Exeat,  2. 

Mandatoby  Statxjtes.    See  Municipal  Ck)SPOBATioNS,  20. 

Mabket  Value.    See  Damages,  1,  2,  6-9.    Tbial,  12. 

Mabbied  Women.    See  Estoppel,  1,  8. 

MASTER  AND  SERVANT. 

The  relation:  Scope  of  employment.    See  Railboads,  16>20. 
Same:  Termination  and  discTiarge, 

1.  As  long  as  he  Is  permitted  to  perform  the  services  he  contracted 

for,  a  servant  cannot  treat  a  mere  request  or  direction  to  per- 
form additional  services  as  a  discharge;  hut  he  may  so  treat  a 
refusal  to  permit  him  to  perform  the  substantial  or  principal 
service  he  agreed  to  perform  and  a  direction  to  substitute  a 
different  service.    Loos  v.  Geo,  Walter  Brewing  Qo.  1 

2.  An  employee  of  a  brewing  company  having  been  sent  to  assist  in 

the  purchase  of  a  saloon  by  a  prospective  customer  of  the  com- 
pany to  whom  the  company  was  to  loan  the  money  to  carry  out 
the  deal,  the  question  whether,  in  accepting  a  commission  from 
the  vendor,  such  employee  was  guilty  of  such  a  breach  of  duty 
as  to  warrant  his  discharge  is  held,  upon  the  evidence,  to  have 
been  one  for  the  Jury,  it  being  doubtful  whether  any  wrong  was 
intended  or  any  real  Injury  inflicted  upon  the  employer's  busi- 
ness. Ihid. 

8.  If  misconduct  amounting  to  breach  of  the  contract  of  employment 
existed  at  the  time  of  a  discharge,  the  employer  can  Justify 
under  it  even  though  he  did  not  know  of  It  at  the  time.        IMd, 

Master* 8  liability  for  injuries  to  servant:  Line  of  duty. 

4.  An  employee  in  a  sawmill,  hired  primarily  to  clean  up  around  a 
resawing  machine  and  assist  in  taking  away  material  from  it, 
having  been  directed  by  the  foreman  in  charge  of  the  mill  to  do 
the  work  of  feeding  the  machine  when  the  regular  feeder  wished 
him  to  and  needed  him,  was  engaged  in  the  line  of  his  duty 
when  injured  while  obeying  such  direction.  Schioeikert  v. 
John  R,  Davis  Lumber  Co.  632 

Same:  Places  for  work.  See  Masteb  and  Sebvant,  43,  44.  Rail- 
boads, 15. 

.  6,  The  fact  that  the  plank  wall  of  a  coal  shed  which  had  been  built 
by  defendant  about  a  month  before  suddenly  gave  way  and  the 
top  of  the  wall  moved  several  feet  and  injured  a  servant  who 
was  engaged  in  bracing  it,  was  sufficient,  in  the  absence  of  any 
explanation,  to  warrant  a  finding  by  the  jury  that  the  wall  was 
not  properly  constructed,  to  the  knowledge  of  the  defendant. 
Schmidt  V.  J.  G.  Johnson  Co.  49 

6.  The  mere  fact  that  the  servant,  by  direction  of  the  defendant,  was 
engaged  in  bracing  the  wall  of  the  shed,  which  at  the  time  was 
only  half  filled  with  coal,  would  not  Justify  the  court  in  holding 
as  a  matter  of  law  that  he  was  knowingly  making  a  dangerous 
place  safe  and  hence  that  he  assumed  the  risk  and  that  the  rule 
requiring  the  master  to  furnish  a  reasonably  safe  working  place 
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did  not  apply.  Many  reaaons  beside  the  aYoidanoe  of  present 
danger  might  exist  for  bracing  the  wall;  and  in  the  absence  of 
anything  appearing  to  the  contrary  the  serrant  had  the  right  to 
believe  it  safe.  Ibid. 

7.  Such  a  case  does  not  fall  within  the  principle  that  where  work  1b 

of  such  a  nature  that  its  progress  is  constantly  changing  the 
conditions  as  regards  increase  or  diminution  of  safety,  the  safe- 
place  rule  does  not  apply.  Ibid. 

8.  Where  the  servant  in  such  case  was  not  chargeable  with  notice 

of  the  dangerous  condition  of  the  wall,  the  fact  that,  in  chop- 
ping off  a  knot  from  one  of  the  bin  posts  for  the  purpose  of  fit- 
ting the  brace  thereto,  he  had  placed  himself  on  a  ladder  in  the 
space  between  the  wall  and  an  independent  post  standing  near, — 
that  being  the  most  convenient  place  for  doing  the  work, — does 
not  show  that  he  was  guilty  of  contributory  negligence,  al- 
though when  the  wall  gave  way  he  was  crushed  between  it  and 
said  independent  post  Ibid. 

9.  The  master  should  furnish  his  servants  with  a  reasonably  safe 

place  to  work;  reasonably  safe  instrumentalities  with  which 
to  do  the  work;  and  fellow-servants  provided  should  be  reason- 
ably safe  as  such, — ^the  standard  of  care  as  to  each  duty  being 
such  as  is  exercised  by  the  great  mass  of  mankind  under  the 
same  or  similar  circumstances.  Knudsen  v.  La  Crosse  Stone 
Co.  394 

10.  The  presumption  of  fact  is  in  favor  of  the  master  having  per- 
formed the  duties  mentioned  till  overcome  by  evidence  estab- 
lishing the  contrary  to  a  reasonable  certainty.  Ibid. 

IL  The  safe-place  rule  having  been  satisfied  at  the  start,  and  the 
conditions  being  such  that  thereaftei  the  servants  necessarily 
are  expected  to  make  their  own  working  places,  which  must, 
necessarily,  change  from  time  to  time  and  at  short  intervals  as 
the  work  proceeds,  dangers  created  are  not  attributable  to  the 
master.  Ibid. 

12.  In  the  circumstances  last  mentioned,  negligence  of  one  or  more 
of  several  servants,  not  excepting  the  foreman  of  the  crew,  ren- 
dering the  working  place  of  some  other  servant,  or  servants, 
unsafe  is  negligence  of  a  fellow-servant  Ibid, 

18.  In  operations  where  the  servants  necessarily  make  their  own 
working  place,  the  safe-place-to-work  rule  has  little  or  no  ap- 
plication. Ibid. 

Same:  Defective  machinery  and  appliances. 

14.  In  an  action  for  injuries  to  a  servant,  caused  by  a  dowel  pointer 

flying  from  the  machine  at  which  he  was  working,  the  evidence 
is  held  to  show  that  the  tool  did  not  fly  from  the  machine  be- 
cause of  any  improper  construction  or  want  of  repair  thereof; 
that  plaintiff's  claim  that  the  nut  which  secured  the  tool,  after 
being  screwed  on  tight,  came  off  during  the  operation  of  the  ma- 
chine, was  not  supported  by  the  evidence  and  was  contrary  to 
physical  laws;  and  that,  even  if  it  were  conceded  that  the  nut 
did  come  off,  it  was  a  pure  accident,  for  which  defendant  was 
not  responsible.    Portman  v.  Cappon,  126 

15.  In  an  action  against  a  gas  company  for  personal  injuries  to  an 

employee  caused  by  an  explosion  of  air  mixed  with  gas  which 
had  escaped  in  the  purifying  house,  a  finding  by  the  jury  that 


Wis.]  index  703 


the  gas  was  Ignited  and  exploded  by  a  spark  from  the  electric 
lamp  inside  said  house  is  held  to  be  sustained  by  the  eyidence, 
although  officers  of  the  defendant  testified  that  the  electric  ciir- 
rent  had  been  turned  off  from  said  house  previous  to  the  acci- 
dent, and  there  was  other  testimony  tending  to  show  that  plaint^ 
iff  entered  the  house  with  a  lighted  torch.  Guile  v.  La  Crosse 
Oas  d  Electric  Co.  157 

16.  It  appearing  by  the  evidence  that  "blowouts"  frequently  occurred 

in  the  purifying  room  resulting  in  an  escape  of  gas  which,  being 
mixed  with  the  air,  created  a  highly  explosive  mixture  readily 
ignited  by  a  spark,  and  that  the  electric  lamp  in  use  was  likely 
to  emit  a  spark  when  the  current  was  broken,  it  was  a  question 
for  the  Jury  whether  such  electric  lamp  was,  under  the  circum- 
stances, a  reasonably  safe  appliance  for  that  place.  Ibid, 

Same:  Fencing  and  guarding  machinery, 

17.  The  duty  to  fence  or  guard  dangerous  machinery  does  not  extend 

to  parts  thereof  so  located  that  in  order  to  reach  the  region  of 
danger  a  person  must  depart  from  any  way  which  he  could 
reasonably  be  expected  to  take.  Kroger  v,  Cumberland  Fruit 
Package  Co.  433 

18.  Sec.  1636/,  Stats.  (1898),  did  not  create  a  rule  of  absolute  liabil- 

ity. It  does  not  displace  the  common-law  standard  of  care  of 
the  master  or  that  of  the  servant;  sec.  1636;;,  Stats.  (Supp. 
1906:  Laws  of  1905,  ch.  303),  was  enacted  in  view  of  sec.  1636; 
not  increasing  the  care  of  the  master  in  any  of  the  particular 
cases  beyond  the  standard  of  the  great  mass  of  mankind  under 
the  same  or  similar  circiimstances,  nor  abolishing  the  defense 
of  contributory  negligence,  strictly  so  called,  or  the  special  form 
thereof  denominated  assumption  of  the  risk.  Willette  v.  Rhine- 
lander  Paper  Co.  537 

19.  In  sec.  1636/;  the  legislature  recognized  the  aforesaid  meaning  of 

sec.  1636;  by  characterizing  failure  to  comply  therewith  as  "neg- 
ligent omission,"  etc.,  and  recognized  its  adjudicated  purpose 
as  to  contributory  fault  and  assumption  of  the  risk,  by  abolish- 
ing competency  to  establish  the  matter  by  a  single  named  cir- 
cumstance. Ibid. 

20.  In  respect  to  sec.  1636/,  except  in  situations  obviously  dangerous, 

if  an  employer  furnishes  such  a  guard  or  fence  as  is  in  general 
use  among  employers  of  ordinary  care  under  the  same  or  simi- 
lar circumstances,  he  has  discharged  his  duty, — the  dangerous 
machinery  is  securely  guarded  or  fenced  within  the  meaning  of 
the  statute, — in  that,  when  all  ordinary  care  to  that  end  shall 
have  been  exercised  by  the  master  his  statutory  duty  has  been 
performed.  Ibid. 

21.  The  statute  leaves,  primarily,  the  master  to  determine  whether 

a  situation  needs  guarding  or  fencing  in  contemplation  thereof, 
and  if  so,  the  means  and  manner  of  complying  therewith,  sub- 
ject to  the  duty,  which  is  absolute,  to  exercise  all  ordinary  care 
in  respect  to  the  matter.  Ibid. 

22.  When  a  statute  commands  the  doing  of  some  act  by  one  person 

■  for  the  personal  safety  of  another,  without  prescribing  any  pen- 
alty for  the  benefit  of  the  latter  in  case  of  his  being  injured  by 
breach  of  such  command,  such  breach  is  negligence  per  se,  as 
matter  of  fact,  of  the  grade  of  want  of  ordinary  care  with  inci- 
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dental  liability,  but  rebuttable  by  proof  to  the  contrary,  the 
same  as  in  ordinary  cases  of  negligent  injury,  in  the  absence  of 
express  language  to  the  contrary.  JMd, 

23.  The  language  of  sec.  1636;/  abolishing  contributory  conduct  of  a 

claimant  for  compensation  for  an  injury  within  the  statute,  ex- 
tends only  80  far  as  otherwise  acceptance  of  tiie  danger  would 
be  provable  by  knowingly  submitting  thereto.  Ihid, 

24.  Failure  to  comply  with  sec.  1636/  of  the  statutes  in  any  situation, 

is  not  excusable  because  it  is  not  practicable  to  so  guard  or 
fence  as  to  render  such  situation  reasonably  safe  for  employees 
to  discharge  their  duty  in  the  exercise  of  ordinary  care.    Ibid. 

25.  The  effect  of  the  statute  is  to  prohibit  the  use  of  such  machinery 

as  is  mentioned  therein,  unless  by  the  exercise  of  ordinary  care 
it  can  be  rendered  reasonably  safe  for  employees  in  the  dis- 
charge of  their  duty  in  the  exercise  of  like  care.  Ihid^ 

26.  It  appearing  conclusively  from  the  evidence — that  an  employee 

received  a  personal  injury  by  coming  in  contact  with  machin- 
ery in  the  discharge  of  his  duty,  and  the  Jury  having  found  that 
such  machinery  was  so  located  that  the  employer  in  the  exer- 
cise of  ordinary  care  ought  reasonably  to  have  apprehended 
some  employee  in  the  exercise  of  like  care  might  be  injured 
thereby,  and  that  he  failed  to  guard  or  fence  the  machinery  in 
respect  to  such  danger,  and  that  the  employee  was  not  guilty  of 
any  want  of  ordinary  care  in  respect  to  the  matter — ^the  em- 
ployer is  liable  as  matter  of  law.  /bid. 

27.  In  the  circumstances  stated  in  the  foregoing  a  finding  negativing 

that  failure  to  comply  with  the  statute  was  the  proximate  cause 
of  the  injury  is  inconsistent  with  the  other  findings  and  on  mo- 
tion should  be  changed.  Ibid. 

28.  In  such  circumstances  a  finding  on  the  subject  of  proximate  cause 

is  nonessential  since  such  element  is  shown  as  matter  of  law 
from  the  other  facts.  Ibid. 

29.  In  like  circumstances  if  the  negative  answer  is  predicated  merely 

on  impracticability  to  guard  or  fence  without  the  aid  of  some 
implement  which  was  not  furnished,  then  it  is  equivalent  to  an 
affirmative  finding.  Ibid, 

30.  Upon  the  question  of  the  practicability  of  guarding  a  sprocket 

wheel  attached  to  the  front  end  of  a  resawing  machine,  a  fac- 
tory inspector  who  had  had  much  experience  in  examining  simi- 
lar machinery  for  the  purpose  of  determining  its  safety,  ha<l 
seen  such  machinery  guarded  in  factories,  and  had  ordered  it 
guarded  in  other  factories,  was  fully  qualified  to  testify  as  an 
expert    Schweikert  v.  John  R.  Davis  Lumber  Co.  632 

81«  A  sprocket  wheel  and  chain  used  in  transmitting  power  from  a 
shaft  to  a  roller  in  a  resawing  machine  is  within  the  statute 
(sec.  1636y,  Stats.  1898)  requiring  "all  belting,  shafting  and 
gearing"  so  located  as  to  be  dangerous,  etc.,  to  be  securely 
guarded  or  fenced.  Ibid. 

82.  Proof  that  such  sprocket  wheel  was  located  Just  at  one  side  and 
near  the  front  of  the  machine  and  right  above  the  table  on 
which  slabs  were  fed,  and  was  in  close  proximity  to  the  place 
where  the  feeder  worked,  was  siifflcient  to  sustain  a  finding  by 
the  Jury  that  it  was  so  located  as  to  be  dangerous  to  employees 
in  the  discharge  of  their  duties.  Ibid. 
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33.  Where  the  law  requires  some  particular  thing  to  be  done  by  a 

person  to  secure  the  personal  safety  of  others,  a  failure  to  per- 
form such  duty  constitutes  actionable  negligence  at  the  suit  of 
a  person  of  the  class  designated  who  is  Injured  by  such  failure, 
without  contributory  negligence  on  his  part  Jbid. 

Bame:  Warning  and  instructinff  servant, 

34.  The  questions  whether  the  servant  had  been  warned  of  the  dan- 

ger before  a  wall  gave  way,  and  whether  his  injury  was  the 
result  of  an  unaccountable  accident  or  of  the  defective  construc- 
tion of  the  wall,  are  held  upon  the  evidence  to  have  been  for  the 
Jury.    Schmidt  v,  J,  G,  Johnson  Co,  49 

85.  Where  in  a  factory  a  temporary  and  not  very  obvious  change  is 
made  whereby  a  poisonous  liquid  flows  from  a  hose  in  place  of 
water,  a  reasonably  explicit  notice  of  the  change  should  be 
given  to  employees  who  have  been  accustomed  to  drink  the 
water  from  such  hose.  Fidelity  Tntst  Co,  v.  Wisconsin  I,  d  W, 
M'orks,  385 

36.  The  ordinary  warning  or  instruction  which  it  is  the  duty  of  a 

master  to  give  to  his  employee  concerning  latent  dangers  in  the 
work  is  not  sufficient  In  such  case.  Ibid, 

37.  In  an  action  for  death  of  an  employee  caused  by  drinking  the 

poisonous  liquid,  where  the  negligence  charged  against  the  em- 
ployer was  failure  to  give  notice  of  the  change,  the  question 
whether  the  decedent  was  negligent  in  failing  to  Investigate  be- 
fore drinking  was  sufficiently  covered  In  the  special  verdict  by 
a  question  relating  to  contributory  negligence,  and  no  separate 
question  concerning  assumption  of  risk  was  necessary.      Ibid. 

38.  In  an  action  for  injuries  to  a  young  man,  seventeen  years  of  age, 

while  driving  one  of  three  teams  attached  to  a  loaded  log  sled 
which  was  being  pulled  down  a  steep  descent,  it  is  held,  upon 
the  evidence,  that  the  danger  was  not  so  obvious  nor  plaintiff's 
experience  so  sufficient  as  to  warrant  the  court  in  saying  as 
matter  of  law  that  he  should  have  known  the  danger  or  that 
warning  was  unnecessary;  and  that  the  questions  of  negligence 
and  contributory  negligence  were  therefore  for  the  Jury. 
Schmolt  V.  H.  W.  Wright  Lumber  Co,  577 

39.  In  such  case  the  fact  of  plaintiff's  knowledge  or  lack  of  knowl- 

edge of  the  danger,  and  the  fact  whether  he  ought  to  have 
known  of  the  same,  were  relevant  as  bearing  both  upon  the 
question  of  defendant's  negligence  In  failing  to  give  warning 
and  upon  plaintiff's  assumption  of  the  risk  and  contributory 
negligence;  and  so  far  as  they  went  to  establish  the  former  the 
burden  of  proof  was  on  the  plaintiff,  but  so  far  as  they  consti- 
tuted essentials  of  the  defenses  named  the  burden  was  on  the 
defendant.  Ibid. 

40.  The  trial  court  having  submitted  these  elements  in  an  appropri- 

ate question,  not  directly  or  specifically,  but  as  items  of  fact 
going  to  prove  or  disprove  want  of  ordinary  care  on  the  part  of 
defendant's  foreman  in  failing  to  warn  the  plaintiff, — incorpo- 
rating them  into  the  question  by  the  charge  to  the  Jury  and  in- 
structing that  the  burden  of  proving  such  want  of  ordinary  care 
was  on  the  plaintiff, — it  was  not  error  to  refuse  to  submit  the 
specific  question  whether  a  person  of  plaintiff's  age  and  experi- 
ence ought  to  have  known  that  the  tongue  was  liable  to  swing 
with  enough  force  to  throw  the  horse  or  neck-yoke  against  him. 

Ibid, 
Vol.146  — 45 
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41.  Nor  was  It  error  in  such  caae  to  submit  separately  the  question 

of  contributory  negligence  by  the  questions,  "Did  plaintiff  know 
that  in  going  down  the  hill  the  near  pole  horse  was  liable  to  be 
thrown  to  the  side  by  the  swinging  of  the  tongue  of  the  sleigh?*' 
,  and  "Ought  the  plalntllf,  in  the  exercise  of  ordinary  care,  to 
have  comprehended  the  danger  of  being  thrown  down  by  reason 
of  the  pole  horse  being  thrown  to  the  side  by  the  swing  of  the 
tongue  of  the  sleigh?"  and  to  charge  that,  upon  the  Issue  so  sub- 
mitted separately  from  the  question  of  defendant's  negligence, 
the  burden  of  proof  was  upon  the  defendant  /&t<i. 

42.  Under  the  facts  as  stated  the  duty,  if  any,  to  give  warning  was  a 

duty  of  the  master,  which  he  must  exercise  himself  or  through 
a  vice-principal, — in  this  case  the  foreman, — and  if  plaintiff's 
injury  resulted  proximately  from  neglect  of  this  duty,  concur- 
ring negligence  of  the  foreman  as  a  fellow-servant  in  some  other 
duty  would  not  change  the  result.  Ibid, 

Same:  Yice-principal.    See  Mastbb  and  Servant,  42. 

Same:  Foreman.    See  Master  aot)  Sebvant,  4,  12,  42-44. 

Same:  FeUoto-servants.    See  Master  and  Servant,  9,  12,  42. 

43.  The  foreman  of  a  crew  erecting  a  water  tank,  or  removing  heavy 

machinery  from  a  car  to  a  factory,  or  moving  a  pile-driver,  or  In 
charge  of  a  train  crew,  or  the  crew  of  a  vessel,  or  a  dock  crew 
in  regard  to  all  the  details  of  the  general  employment  as  re- 
gards the  safe-place  rule.  Is  a  fellow-servant  of  the  men  under 
him.    Knudaen  v.  La  Crosse  Stone  Co.  394 

44.  A  blaster  working  with  others  under  a  foreman,  all  constituting 

a  stone  quarry  crew.  Is  a  fellow-servant  of  such  foreman  in  re- 
spect to  duties  of  the  latter  as  to  guarding  against  the  working 
place  of  those  under  him  being  made  unsafe  by  the  rolling  down 
from  one  level  to  another  of  earth  or  rock  in  the  course  of 
quarry  work.  Ibid. 

Risks  assumed  by  servant.    See  Master  and  Servant,  6,  7, 11, 18»  19, 
37. 

Same:  Contributory  negligence.    See  Master  and  Servant,  8,  18,  19, 
23,  37-39,  41.    Railroads,  22,  23. 

45.  In  an  action  for  personal  Injury  to  a  servant,  his  positive  testi- 

mony that  he  did  not  know  there  was  danger  in  the  place  in 
which  he  put  his  hand  does  not  necessarily  make  the  question 
of  his  contributory  negligence  one  for  the  jury,  where  the  cir- 
cumstances 80  clearly  overcome  such  testimony  as  to  render  it 
not  in  reason  believable.  Kroger  v.  Cumberland  Fruit  Package 
Co.  433 

46.  In  an  action  for  injury  to  the  hand  of  an  employee  operating  a 

planing  machine,  it  is  held,  upon  the  evidence,  that  there  was 
no  error  in  directing  a  verdict  for  defendant  either  on  the  ground 
that  no  actionable  negligence  was  shown  or  on  the  ground  that 
plaintiff  was  conclusively  shown  to  have  been  guilty  of  con- 
tributory negligence,  although  he  testified  that  he  did  not  know 
that  knives  were  revolving  in  the  region  where  he  placed  his 
hand.  ibid. 

47.  In  an  action  for  injury  to  a  young  man,  eighteen  years  of  age, 

whose  hand  was  caught  by  a  sprocket  wheel  on  a  resawing  mar 
chine  which  he  was  feeding  in  a  sawmill,  the  evidence  is  Jield  to 
sustain  a  finding  by  the  jury  that  he  was  not  guilty  of  contribu- 
tory negligence.    Schweikert  v.  John  R.  Davis  Lumber  Co.   632 
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Same:  Notice  of  injury.    See  Limitation  of  AcnoNS,  1,  2. 

LiaWity  for  acts  and  omissions  of  servant.  See  Mastbb  and  Seb- 
TANT,  43,  44.    Railboaos,  16-23. 

Maxims. 
De  minimis  non  curat  lex,  201,  212. 
Expressio  unius  est  exclusio  alterius,  464. 
Qui  prior  est  tempore,  potior  est  Jure,  652. 
Quod  ad  statum  reipublics  pertinet,  318. 
Ubi  cessat  remedium  ordinarium  Ibl  decnrritur  ad  extraordina- 

rium,  321. 
Ubi  jus  incertum,  ibi  nullum,  174. 

Ubi  lex  est  specialis,  et  ratio  ejus  generalis,  generalitur  accipienda 
est,  176. 

Measttbe  of  Damages.  See  Appeal,  17,  18.  Damages,  1-9.  Ease- 
ments. Eminent  Domain.  Instbuctions  to  Jubt,  9.  Tbial, 
1,  12. 

Middleman.    See  Bbosxbs. 

Mill-Dams.    See  Eyidencb,  7.    Nuisances,  2.    Watkbs  Aln>  Watebt 

COUBSXS. 

MINES  AND  MINERALS. 
Leases. 

1.  Mining  leases  form  a  distinct  class  of  instruments,  creating  spe- 

cial and  peculiar  legal  relations  and  legal  rights.  Loveland  v. 
Longhenry,  60 

2.  Where  a  mining  lease,  granted  in  consideration  of  the  rents, 

covenants,  and  conditions  therein  agreed  to  be  paid,  kept,  and 
performed  by  the  lessee,  fixes  no  time  for  its  expiration  and  no 
day  for  the  payment  of  rents  and  contains  no  express  provi- 
sions for  forfeiture,  but  requires  the  lessee  to  prospect  the 
leased  lands,  to  work,  develop,  and  operate  any  mine  or  mines 
discovered  thereon,  and  to  pay  as  rent  one  tenth  part  of  the 
value  of  all  ores  and  minerals  discovered  and  mined,  the  cove- 
nant to  prospect  the  land  will  be  held  to  be  a  condition,  upon 
breach  of  which  the  lessor  may  declare  the  lease  at  an  end  and 
enter  upon  and  repossess  himself  of  the  land.  Ihid. 

8.  Such  covenant  and  condition  requires  diligent  and  fairly  contin- 
uous prospecting  and  search  for  a  mine,  so  that  the  landowner 
will  receive  something  for  his  land.  Hid. 

4.  Where  the  lessee  under  such  a  lease,  without  having  discovered 

a  mine,  discontinued  prospecting  operations  on  September  1, 
1907,  and  had  carried  on  no  further  work  thereon  up  to  Novem- 
ber 13, 1908,  this  was  a  sufficient  breach  of  the  condition  to  au- 
thorize the  lessor  to  terminate  the  lease  by  notice  and  entry. 

Ihid. 

5.  Such  delay  and  suspension  of  operations  was  for  an  unreasonable 

time ;  and  it  is  not  sufficient  excuse  therefor  that  the  lessee  was 
without  means  to  carry  on  the  prospecting  work.  Ihid. 

6.  After  forfeiture  for  breach  of  condition  is  complete,  the  lessor 

may,  without  waiving  such  forfeiture  or  breach,  offer  to  allow 
the  lessee  to  retain  part  of  the  leased  premises  on  condition  that 
he  will  acquiesce  in  the  forfeiture  as  to  the  remainder.       Itid. 

7.  Where,  in  an  attempt  to  settle  a  controversy  with  respect  to  title 

between  a  tenant  in  possession  and  a  lessor,  a  new  lease  is  exe- 
cuted, and  such  new  lease  covers  only  part  of  the  lands  in  con- 
troversy, and  the  parties  cannot  agree  as  to  what  was  intended 
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to  be  covered  thereby,  but  both  stand  upon  their  rights  at  law» 
without  seeking  reformation,  and  both  claim  rights  under  the 
new  lease  as  to  the  lands  actually  covered  thereby,  the  lands  not 
covered  by  the  new  lease  must  stand  upon  the  former  title, 
lease,  or  license,  which  will  not  be  deemed  to  have  been  dis- 
placed by  the  execution  of  such  new  lease  as  to  any  tract  not 
Included  therein.  JJnd. 

MORTGAGES. 

Bequisites  and  validity.    See  Corporations,  4.    Wnxs,  3. 
Same:  Securing  several  notes:  Priority:  Fiduciary  relations* 

1.  Where  a  fiduciary  acts,  in  the  same  transaction,  both  for  himself 

and  for  those  whom  he  represents,  either  as  vendor  and  vendee, 
obligor  and  obligee,  or  releasor  and  releasee,  his  acts  are  void- 
able at  the  election  of  the  persons  whom  he  undertakes  so  to 
represent,  and  neither  good  faith  nor  fair  purpose  on  his  part, 
nor  valuable  consideration  paid  out  by  him,  will  avail  to  sup- 
port the  transaction  against  such  election.  Shaw  v,  Crandon 
State  Bank,  639 

2.  But  where  the  fiduciary  deals  in  good  faith  with  those  whom  he 

represents  in  that  capacity,  each  acting  for  himself,  and  parts 
with  a  valuable  and  sufficient  consideration,  the  transaction 
may  sometimes  be  upheld  notwithstanding  the  fiduciary  rela- 
tion. Jfttd. 

8.  A  finding  by  the  trial  court  that  a  fiduciary  acted  in  good  faith 
and  was  guilty  of  no  actual  fraud,  is  a  finding  of  fact;  but  a 
finding,  upon  undisputed  facts,  that  he  was  guilty  of  no  con- 
structive fraud,  is  a  mere  conclusion  of  law.  Ihid. 

4.  So,  also,  a  finding  upon  undisputed  facts  that  transactions  by  a 
fiduciary  were  ratified  by  those  whom  he  represented,  is  a  con- 
clusion of  law.  Ihid. 

6.  The  president,  vice-president,  and  cashier  of  a  bank,  being  three 
of  its  four  directors,  were  also  members  of  a  board  of  six  di- 
rectors of  a  manufacturing  company,  and  the  vice-president  and 
assistant  cashier  of  the  bank  were  members  of  the  finance  com- 
mittee of  said  company.  The  company  owed  the  bank  sums 
aggregating  more  than  half  the  capital  of  the  bank,  partly  se- 
cured on  two  tracts  of  land  owned  by  the  company  by  deeds  to 
the  bank  and  by  a  trusteeship  in  which  the  vice-president  of 
the  bank  was  trustee.  Said  vice-president  individually  loaned 
to  the  company  a  large  sum  of  money,  aiid  with  the  other  di- 
rectors of  the  bank  consented  that  the  bank  release  to  the  com- 
pany its  existing  securities,  and  that  the  company  execute  a 
mortgage  by  which  said  vice-president  and  also  the  president 
of  the  bank  should  have  liens  prior  to  that  of  the  bank  on  all 
the  property  of  the  company,  including  that  so  released.  Held. 
that  the  transaction  so  far  as  it  concerned  the  released  property 
is  voidable  at  the  election  of  the  bank  and  cannot  be  upheld  by 
proof  of  good  faith  or  the  payment  of  a  valuable  consideration 
by  said  vice-president  to  the  company;  but  as  to  the  other  prop- 
erty, upon  which  the  bank  had  no  lien,  the  priority  given  by 
the  mortgage  in  favor  of  the  vice-president  advancing  the  cash 
may  be  upheld  upon  proof  of  the  good  faith  and  honest  purpose 
of  the  transaction.  Ibid. 

6.  The  directors  of  the  bank  who  were  interested  in  the  manufac- 
turing company  were  not  competent  to  ratify  the  transaction 
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on  behalf  of  the  bank  bo  far  as  the  bank  thereby  released  Its 
prior  securities  and  subordinated  its  lien  under  the  mortgage  to 
the  liens  of  the  other  mortgagees.  Ibid, 

7.  No  ratification  of  such  priority  of  the  liens  of  the  other  mort- 

gagees over  that  of  the  bank  can  be  Inferred  from  a  pleading 
on  behalf  of  the  bank  seeking  foreclosure  of  the  mortgage  but 
denying  such  priority.  Ihid, 

8.  Nor  can  ratification  be  predicated  upon  the  fact  that  the  money 

loaned  to  the  manufacturing  company  by  the  vice-president  of 
the  bank  was  deposited  In  the  company's  checking  account  at 
the  bank.  Ihid. 

9.  Where  the  respective  holders  of  several  notes  secured  by  a  single 

mortgage  running  to  them  Jointly  do  not  stand  equal  in  equity 
with  reference  to  the  manner  of  acquisition  of  security  or  with 
reference  to  one  another,  the  rule  of  Wood  v,  Trask,  7  Wis.  566, 
and  other  cases  following  that  case,  does  not  confer  priority  of 
lien  upon  the  holder  of  the  note  first  falling  due.  Ibid. 

10.  Thus,  in  the  case  above  stated,  a  claim  of  the  president  of  the 

bank  to  priority  of  lien,  on  the  ground  that  his  note  fell  due 
before  that  of  the  bank,  cannot  be  upheld  where  he  advanced 
no  money  but  merely  guaranteed  the  payment  of  certain  debts 
of  the  manufacturing  company.  Ihid. 

11.  But,  as  between  said  president  and  the  vice-president  who  ad- 

vanced money  to  the  company,  their  equities  being  otherwise 
equal,  and  the  note  of  the  vice-president  by  agreement  falling 
due  first,  the  latter  may  have  priority  under  the  rule  above  re- 
ferred to.  Ihid. 

12.  Where  one  mortgage  runs  to  the  payees  in  three  several  notes  se- 

cured thereby,  and  one  of  said  payees  advanced  cash  for  his 
note,  the  second  undertook  to  pay  certain  other  notes  of  the 
mortgagor  for  his  note,  and  the  third  secured  a  pre-existing  in- 
debtedness of  the  mortgagor  by  its  note,  and  the  mortgagor,  by 
agreement  to  which  the  third  payee  was  not  a  party,  consented 
that  the  second  might,  instead  of  paying  said  other  notes,  guar- 
antee payment  thereof,  and,  acting  thereon,  the  second  payee 
did  not  pay  said  other  notes,  it  was  error  to  provide  in  the  de- 
cree of  foreclosure  that  the  sheriff  should  deposit  part  of  the 
proceeds  of  the  sale  with  the  clerk  of  the  court,  there  to  re- 
main until  said  second  payee  should  deposit  with  the  clerk  the 
notes  of  the  mortgagor  guaranteed  by  him,  since  this  might  tie 
up  the  proceeds  of  sale  for  an  indefinite  time.  Ihid, 

13.  Properly,  under  the  circumstances  stated,  the  second  payee  should 

be  given  a  short  time  within  which  to  pay  and  discharge  said 
other  notes  of  the  mortgagor,  and  should  have  his  proportion  of 
the  proceeds  of  sale  only  in  case  he  did  discharge  said  notes 
within  such  time.  Ihid, 

14.  The  claim  to  priority  of  lien  by  a  plaintiff  in  foreclosure  may  be 

contested  on  equitable  grounds  by  a  mortgagee  whose  debt  is 
not  due,  as  well  as  by  one  whose  debt  Is  due.  Ihid, 

Reformation, 

15.  The  description  in  a  mortgage  cannot  be  corrected,  in  an  action 

to  reform  the  instrument,  so  as  to  include  the  homestead  of  the 
mortgagors,  who  were  husband  and  wife  at  the  time  of  its  exe- 
cution. Sec.  2257,  Stats.  (1898),  does  not  relate  to  an  action 
for  reformation,  and  the  amendment  of  sec.  2203  by  ch.  45,  Laws 
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of  1905,  did  not  alter  the  rule.  Ootfredaon  Brothen  Co.  v,  Du- 
sinff,  659 

Foreclosure.    See  Bills  and  Notes,  4,  5.    Chattel  Mobtqaoks.    Coe- 

FORATIONS,  2.      MOBTGAOES,  12-14. 

Redemption,    See  Pasties. 

MUNICIPAL.  CORPORATIONS. 
General  city  charter.    See  CoNSTmrrioNAL  Law,  2.    Mttnicipai.  Coe- 

PORATIONS,  24-27. 

Governmental  powers  and  functions:  Implied  powers, 

1.  Municipal  corporations  may  exercise  only  such  powers  as  are 

clearly  embraced  within  the  legislative  grant  or  those  derived 
therefrom  by  necessary  implication.    Flannagan  v.  Buxton,    81 

2.  Under  sec.  893,  Stats.  (1898),  there  is  no  implied  authority,  un- 

less under  special  and  extraordinary  circumstances,  to  employ 
private  detectives  to  investigate  and  report  upon  violations  of 
law  in  the  village.  Ilfid. 

Ordinances:  Franchises,    See  Cabbiebs.    Munigipal  Cobpobations,  26, 
29.    Railroads,  2-14. 

8.  A  municipal  ordinance  empowering  a  corporation  '^  lay  down 
In  the  ground,  put  on  poles  and  otherwise  attach  wires  or  other 
suitable  conductors  for  the  transmission  of  electricity,  upon, 
over,  through,  under  and  in  the  streets,  lanes,  alleys  and  public 
grounds"  of  the  city,  includes  power  to  transmit  electric  cur- 
rent, usiLg  the  public  way  as  indicated,  for  all  lawful  purposes. 
State  ex  rel.  Kenosha  G.  d  E.  Co.  v.  Kenosha  E,  R,  Co.  337 

4.  A  public  franchise,  burdened  with  a  public  revenue  feature,  is 
not  grantable  by  a  state  agency  in  the  absence  of  express  or 
unmistakable  legislative  authority  to  impose  such  a  burden. 
La  Crosse  v.  La  Crosse  Gas  d  Electric  Co,  408 

6.  Mere  authority  to  a  municipality,  as  in  sec.  1780&,  Stats.  (1898), 
for  the  holder  of  a  state  franchise  to  exercise  it  within  the  cor- 
porate limits  of  a  city  by  consent  of  and  in  the  manner  agreed 
upon  tLerewith,  does  not  Include  power  to  such  city  to  exact, 
as  a  condition  of  such  exercise,  payment  of  an  excise  tax  in  ad- 
dition  to  all  other  taxes.  Ibid. 

6.  Sec.  1780 &  expresses  no  more  than  that  the  municipality  may 

impose  reasonable  burdens.  Ibid. 

7.  Municipalities  do  not  possess  power  to  license  occupations  and 

exact  compensation  for  the  purpose  of  obtaining  public  revenue, 
in  the  absence  of  unmistakable  granted  authority  to  that  effect. 

Ibid. 

8.  The  mere  power  to  exclude  a  corporation  from  exercising  a  fran- 

chise in  a  municipality,  does  not  include  power  to  allow  such 
exercise  on  condition  of  submitting  to  a  special  taxation  bur- 
den. Ibid. 

9.  Laws  should  be  strictly  construed  to  avoid  reading  therefrom  a 

special  tax  burden  feature.  Ibid. 

10.  A  law  authorizing  a  municipality  to  grant  to  a  corporation  the 
privilege  to  exercise  its  public  utility  franchise  therein  "upon 
such  terms  and  subject  to  such  rules  and  regulations  and  the 
payment  of  such  license  fees  as  the  common  council  may  pre- 
scribe" authorizes  such  use  to  be  conditioned  upon  prescribed 
rates  for  service.  Ibid, 
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11.  Such  feature  as  that  mentioned  engrafted  upon  a  corporate  rail- 

way franchise  by  the  state,  or  an  authorized  state  agency.  In- 
heres therein  and  Is  subject  to  the  reserved  power  to  alter  or 
amend.  Jhid. 

12.  Power  to  a  municipal  or  guasi-publlc  corporation  to  make  con- 

tracts affecting  public  Interesfs,  acting  in  the  mere  business  ca- 
pacity to  deal  with  proprietary  matters,  Is  not  to  be  Inferred 
by  doubtful  construction.  Ibid. 

13.  The  condition  of  a  corporate  public  utility  franchise  which  in- 

heres In  the  privilege  as  distinguished  from  mere  contracts 
which  the  corporation  may  make,  is  subject  to  the  provisions 
of  the  public  utility  law  that  all  charges  shall  be  Just  and  rea- 
sonable. Ibid. 

14.  A  corporate  franchise  Is  one  thing,  a  mere  privilege  not  corpo- 

rate, which  may  be  granted  without  condition  and  become  mere 
property — ^be  sold  and  pass  from  one  to  another  as  other  prop- 
erty may — is  a  far  dlfiTerent  thing.  Fbid. 

Officers,  agents,  and  employees.    See  MuNiciPix  Gobpobations,  23. 

Bame:  Pensions, 

15.  Under  sec.  959— 46n,  Stats.   (Laws  of  1907,  ch.  214),  one  who 

served  during  a  part  of  the  twenty-two  years  as  a  volunteer,  not 
devoting  his  whole  time  to  the  service,  Is  entitled  to  the  pen- 
sion if  there  is  a  monthly  compensation  incident  to  his  service 
at  the  time  of  its  termination.  State  ex  rel,  ScTioetzle  v. 
Knowles,  523 

16.  It  seems  that  the  "monthly  compensation  allowed  ...  as  salary," 

by  which  the  pension  is  to  be  measured,  need  not  be  in  the 
form  of  a  stated  amount  per  month,  but  may  be  a  specified  sum 
per  year,  payable  annually,  quarterly,  monthly,  or  otherwise. 

Ibid. 

Public  improvements:  Street  improvements:  Special  assessments. 

17.  A  law  for  charging,  to  some  extent,  the  cost  of  Improving  that 

part  of  the  roadway  of  a  street  directly  in  front  of  parcels  of 
land  abutting  thereon,  lying  between  the  curb  line  and  the  cen- 
ter of  such  roadway,  has  reference  only  to  the  expense  Incurred 
within  such  boundaries.  Northern  Pacific  R.  Co.  v.  Douglas 
Co.  228 

18.  A  law  authorizing  Improvement  of  a  street  at  the  expense  In 

whole  or  in  part  of  parcels  of  land  abutting  thereon  or  adjacent 
thereto  Includes  only  parcels  fronting  on  that  part  of  the  street 
improved  or  which  adjoin  such  parcels  and  are  adjacent  to  the 
street.  Ibid. 

19.  In  such  a  law,  nothing  appearing  clearly  to  the  contrary,  "abut- 

ting" and  "adjacent"  are  not  used  synonymously.  The  former 
contemplates  the  street  boundary  toward  the  lot  as  identical 
with  the  boundary  of  the  latter  toward  the  former,  while  the 
idea  of  the  latter  Is,  a  parcel  near  by  the  street  but  sepfirated 
therefrom  by  an  intervening  abutting  strip  or  parcel.        Ibid. 

20.  A  law  providing  that,  in  case  of  the  owner  of  a  parcel  of  land  af- 

fected by  a  street  Improvement  being  aggrieved  in  any  way  by 
reason  of  any  determination  of  the  administrative  body  as  to 
burdening  such  parcel  on  account  of  such  Improvement,  his- sole 
remedy  shall  be  by  appeal  to  the  circuit  court.  Is  mandatory  and 
exclusive,  precluding  Jurisdiction  being  exercised  in  any  other 
way  in  law  or  In  equity  as  to  any  real  estate  within  the  calls  of 
the  statute.  Ibid. 


712  INDEX.  [146 


21.  In  the  foregoing  the  worda  "affected  by  the  Improvement"  limit 

the  remedy  to  such  parcels  of  real  estate  as  the  administrative 
board  dealing  with  the  matter  would  have  jurisdiction  under 
any  circumstances  to  affect  thereby.  Ihid, 

Bame:  Sewers. 

22.  Where,  with  the  consent  of  the  city,  contracts  for  the  construe- 

tion  of  sewers  were  sublet  and  the  subcontractors  fully  per- 
formed the  work  thereunder,  an  assignment  of  the  contracts  by 
the  original  contractor  to  the  subcontractors  was  valid  and  en- 
titled the  assignees  to  maintain  an  action  for  extra  work  done 
under  the  contracts,  even  though  the  city  did  not  know  of  or 
consent  to  such  assignment.    HanraTian  v.  JaneaviUe,  457 

23.  In  dealing  with  a  public  corporation  a  contractor  is  bound  to 

know  the  extent  of  the  authority  of  its  officers  as  well  as  of  the 
corporation  itself.  Ibid. 

24.  In  bidding  upon  sewer  work  in  a  city  governed  by  the  general 

charter  law,  contractors  are  to  be  guided  by  the  plans  and  speci- 
fications prepared  and  filed  pursuant  to  sec.  925 — 214,  Stats. 
(1898),  and  have  no  right  to  rely  upon  a  ''bidding  sheet*'  con- 
taining computations  of  the  amount  of  excavation  and  other 
work  to  be  done,  though  prepared  and  furnished  to  them  by  the 
city  engineer;  and  where  such  plans  and  specifications  are  cor- 
rect, and  especially  where  the  contract  in  terms  provides  that 
the  work  shall  be  done  in  accordance  therewith,  the  contractor 
cannot  recover  extra  compensation  for  work  required  thereby, 
even  though  it  is  in  excess  of  the  amount  shown  by  such  bid- 
ding sheet.  Ibid. 

25.  The  statute  has  placed  the  burden  of  computing  the  amount  of 

work  in  such  a  case  upon  the  bidders  and  not  upon  the  city; 
and  the  courts  are  not  bound  to  accept  as  true  the  testimony  of 
witnesses  to  the  effect  that  bidders  could  not  compute  the 
amount  of  excavation  from  plans  which  included  profiles  care- 
fully drawn  to  scale,  showing  the  existing  surface  of  the  street 
and  the  bottom  line  of  the  sewer.  Fbid. 

26.  Subch.  XX  of  the  general  charter  (sees.  925 — 208  to  925 — 239c, 

Stats.  1898),  relating  to  the  construction  and  maintenance  of 
sewers  and  the  manner  of  paying  therefor,  was  designed  as  one 
system  with  authority  on  the  part  of  the  city  adopting  it  to  take 
advantage  of  the  different  provisions  as  occasion  might  require; 
and  the  passage  of  an  ordinance  providing  that  the  expense  be 
borne  by  sewer  districts  does  not  preclude  the  city  from  after- 
ward making  the  cost  of  similar  improvements  payable  out  of 
the  general  fund  or  by  abutting  property  owners,  and  it  may  at 
will  make  use  of  all  three  methods  at  the  same  time.  Holt 
Lumber  Co.  v.  Oconto,  500 

27.  The  fact  that  under  said  subch.  XX  a  property  owner  who  has 

been  taxed  for  the  construction  of  sewers  under  the  district  sys- 
tem may,  by  a  subsequent  change  to  the  city  system,  be  taxed 
again  for  building  main  sewers  in  other  districts,  does  not  ren- 
der the  law  invalid  as  contravening  sec.  1,  art  VIII,  (3onst.,  pro- 
viding that  the  rule  of  taxation  shall  be  uniform.  Ibid. 

28.  In  an  action  by  a  taxpayer  to  set  aside  certain  taxes  as  a  cloud 

on  his  title,  a  complaint  alleging  that  a  specific  sum  was  as- 
sessed for  main  sewers,  although  it  further  alleges  that  the  re- 
port of  the  board  of  public  works  which  was  adopted  included 
extensions  and  the  rebuilding  of  branch  sewers  and  the  taking 
up  of  certain  main  sewers  and  relaying  the  same  with  larger 
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and  different  sewers,  there  being  no  positive  statement  that  any 
sum  other  than  the  specific  sum  named  was  spread  upon  the 
tax  roll  or  became  a  cloud  on  plaintiff's  title,  is  held,  on  demur- 
rer, not  to  show  that  any  tax  was  levied  against  plaintiff's  land 
for  other  purposes  than  the  construction  of  main  sewers  or  ex- 
tensions thereof,  which  alone  were  chargeable  to  the  general 
fund.  Ihid, 

29.  Allegations  in  such  complaint  that  an  ordinance  which  provided 

generally  for  the  construction  and  maintenance  of  sewers  at 
the  expense  of  sewer  districts  was  repealed  by  a  later  ordinance 
which  provided  for  the  cost  of  main  sewers  to  be  paid  out  of 
the  general  fund,  are  not  to  be  construed  as  charging  that  no 
authority  remained  in  the  city  to  pay  for  any  except  main  sew- 
ers. Ibid, 

Use  and  regulation  of  streets.    See  Cabbiebs,  5,  6. 

Same:  Property  rights  of  abutting  owners. 

30.  The  owner  of  a  lot  abutting  on  a  public  street  may  sell  or  give 

away  his  mere  private  property  right  to  the  use  of  that  part  of 
his  premises  within  the  boundaries  of  the  street,  including  his 
right  to  have  the  way  unobstructed;  and  may  bind  his  succes- 
sor in  title,  provided  he  alienates  said  property  right  In  such 
a  way  as  to  charge  such  successor  with  notice  of  the  incum- 
brance.   Walterman  v.  yorwalk,  663 

31.  An  Instrument  in  writing,  duly  witnessed  and  under  seal,  exe- 

cuted by  an  abutting  owner  to  the  municipality,  "on  behalf  of 
himself,  his  heirs,  executors,  and  assigns,"  releasing  all  de- 
mands, actions,  or  causes  of  action  which  might  result  from  the 
construction  of  a  building  for  municipal  purposes  In  the  street 
in  front  of  his  premises,  is  binding  upon  him  and  upon  his  sub- 
sequent grantee  who  bought  the  land  with  full  knowledge  of 
the  situation.  Ibid. 

32.  Such  an  agreement  is  not  contrary  to  public  policy  as  being  a 

contract  not  to  sue  to  vindicate  the  public  right  In  the  street. 

Ibid. 

33.  One  who  has  thus  parted  with  his  private  property  right  in  the 

adjoining  street  cannot  thereafter  maintain  a  private  action 
against  the  municipality  for  a  mandatory  injunction  to  compel 
the  way  to  be  kept  open  and  unobstructed.  Ibid. 

34.  An  instrument  formally  executed  under  seal  Imports  a  consider- 

ation sufficient  to  support  it.  Ibid. 

35.  A  written  license  by  the  owner  of  land  to  another,  privileging 

such  other  to  use  the  licensor's  land  for  some  purpose,  after 
being  acted  upon  so  that  a  loss  would  be  inflicted  upon  the  li- 
censee by  its  withdrawal,  is  irrevocable.  In  this  state  only 
oral  licenses  are  revocable  under  such  circumstances.  Ibid. 

36.  The  use  of  the  words  "remise,  release  and  forever  discharge,"  in 

a  sealed  Instrument  authorizing  the  construction  of  a  building 
for  municipal  purposes  in  a  public  street  adjacent  to  the  grant- 
or's premises,  indicates  an  intention  to  give  something  more 
than  a  mere  license,  and  may  fairly  be  construed  as  granting 
an  easement  in  the  land.  Ibid. 

87.  An  action  by  a  private  abutter  to  enforce  his  private  right  in  the 
adjacent  street,  with  which  he  has  parted  by  formal  conveyance 
in  writing,  does  not  raise  the  question  of  public  nuisance  or  the 
question  of  estoppel  as  against  public  rights.  Ibid. 

Claims  against  corporation.    See  States,  4. 
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NB  EXEAT. 

1.  The  circuit  court,  having  jurisdiction  to  Issue  a  writ  of  ne  exeats 

has  also  Jurisdiction  to  deny  it    Btate  ex  rel.  Cozier  v.  Turner, 

484 

2.  The  writ  of  ne  exeat  Is  a  provisional  remedy  and,  an  order  de- 

nying the  writ  being  appealable,  the  supreme  court  will  not  by 

mandamus  compel  the  circuit  court  to  vacate  such  an  order. 

Ihid. 
Negligence. 
Acts   and   omissions   constituting  negligence.    See   Anhcals,    2. 

Master  and  Servant,   4-47.    Railroads,   15-25.    SHEBorrs,   4. 

Telegraphs  and  Telephones.    Trial,  7-10. 
Negligence  per  ae.     See  Master  and  Servant,  22. 
Proximate  cause.    See  Master  and  Servant,  27,  28,  42.    Trial^  10. 
Contributory  negligence.    See  Master  and  Servant,  8,  18,  19,  23, 

37-39,  41,  45-47.    Railroads,  22,  23. 
Comparative  negligence.    See  Railroads,  23. 

Negotiable  Instruments.    See  Bnxs  and  Notes.    EjVIDKNCB,  5. 

Newspapers.    See  Jury,  4,  5. 

NEW  TRIAL. 

See  Appeal,  6,  6, 11, 12,  20. 

A  new  trial  granted  without  specifying  any  reason  therefor,  but 
upon  condition  of  the  payment  of  the  costs  of  trial,  will  be  pre- 
sumed to  have  been  granted  In  the  discretion  of  the  court  be- 
cause it  was  dissatisfied  with  the  verdict.  Herring  v.  JE.  I.  Du 
Pont  de  Nemours  P.  Co.  521 

Nonsuit.    See  Dismissal  and  Nonsuit. 

Notice. 
Of  appeal.    See  Appeal,  1. 
Of  danger.    See  Master  and  Servant,  8. 
Of  injury.    See  Limitation  of  Actions. 
Of  unrecorded  instrument    See  Corporations,  4. 

NUISANCES. 

1.  Sec.  3180,  Stats.  (1898),  relating  to  actions  to  recover  damages 

for  and  to  abate  private  nuisances,  is  substantially  a  declara- 
tion of  the  unwritten  law,  with  added  features  and  simplifica- 
tion of  procedure.  8t,  Croix  Con,  C.  Co.  v.  Musser-Bauntry  I/., 
L.  ^  Mfg.  Co.  267 

2.  In  an  action  to  recover  damages  for  Injury  to  lands  through  the 

flooding  thereof  by  means  of  a  dam  and  to  abate  the  nuisance, 
a  complaint  alleging  plaintiff's  present  ownership  of  the  lands 
and  that  by  the  operation  of  the  dam  during  the  past  three  years 
he  has  suffered  damage,  is  held  to  allege  InferentUilly  his  own- 
ership during  the  period  in  question  and  to  be  sufliclent  in  that 
particular,  though  not  expressly  alleging  such  ownership.   UHd. 

Officers.     See  Jury,   4,   5.     Municipal  Corporations,  16,  16,   23. 

Sheriffs. 

Oleomargarine.    See  Food,  2. 

Opening  Judgment.    See  Judgment,  4,  IL 

Opinion.    See  Fraud,  L 
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Option  Laws.    See  Conbtitdtional  Law,  1,  2. 

Ordinances.    See  Mxtnicipal  Cobporations,  3-14,  26,  29. 

Parol  Byidsncx.    See  Eyioencb,  8,  4.    Waters  and  Watebgoubseb,  1. 

PAKTIES. 

Necessary  parties.    See  Boundaries,  5.    Receiyhrs. 

Where,  after  the  giving  of  a  deed  which,  though  absolute  in  form, 
is  claimed  to  have  been  merely  a  mortgage,  the  grantor  con- 
veyed all  his  interest  in  the  land  to  a  third  person,  such  grantor 
is  not  a  necessary  or  proper  party  to  an  action  by  the  second 
grantee  to  redeem  from  the  alleged  mortgage.    Young  v.  Miner, 

71 
Real  party  in  interest.    See  Judgicsnt^  9. 

PARTNERSHIP. 
The  relation:  Proof. 

1.  If  two  or  more  persons  engage  in  a  Joint  business  enterprise,  each 

putting  in  capital  or  labor  or  both,  with  an  agreement  to  share 
profits  as  such,  that  will  constitute  them  partners,  whatever 
they  may  call  themselves.    Bartelt  v.  Smith,  81 

2.  A  contract  of  partnership  may  be  proven  by  evidence  of  acts  and 

conduct  of  the  parties  from  which  it  may  be  inferred  that  they 
have  agreed  to  become  partners  and  share  profits  as  such.    IMd. 

Firm  property. 

8.  Whether  or  not  a  telephone  line  is  real  estate,  if  it  be  contributed 
to  the  capital  of  a  copartnership  it  will  become  firm  property  so 
far  as  paying  the  firm  debts  and  closing  out  the  partnership  is 
concerned,  even  though  the  legal  title  remain  in  one  partner; 
and  the  agreement  of  copartnership,  though  not  in  writing,  is 
not  void  under  the  statute  of  frauds.    Bartelt  v.  Smith,         81 

Dissolution.    See  Receivers,  2,  8. 

Accounting  and  settlement. 

4.  Where  partnership  afPairs  have  been  settled  by  agreement  and 
nothing  remains  to  be  done  except  payment  of  the  amount 
which  one  partner  has  agreed  to  pay  the  other  for  his  share  in 
the  business,  the  remedy  at  law  for  failure  to  pay  such  agreed 
sum  is  adequate  and  exclusive,  at  least  unless  defendant  is  in- 
solvent   Schmidt  v.  Mertes,  468 

6.  But  where  the  agreement  to  dissolve  is  contingent  upon  an  ac- 
counting and  settlement  which  the  parties  are  unable  to  com- 
plete because  of  divergent  views  as  to  their  respective  interests, 
and,  although  defendant  has  been  placed  in  posisession  of  the 
firm  assets,  it  appears  that  such  possession  was  surrendered  to 
him  upon  his  promise  that  the  settlement  should  be  made,  and 
it  further  appears  that  there  are  firm  liabilities  still  unpaid 
and  that  defendant  has  attempted  to  mortgage  the  partnership 
property  as  his  own,  an  action  in  equity  for  an  accounting  and 
settlement  will  lie.  JMd. 

Passengers.    See  Railroads,  16-20, 

Patent.    See  Trespass,  4-6. 
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PAYMENT. 

Requisites  and  sufficiency.    See  Evidence,  6. 
Presumption  as  to  payment. 

1.  The  unexplained  circumstance  of  a  demand  being  twenty  yean 

past  due  creates  a  presumption  of  payment  thereof.  Holtoay  v. 
Sanhorn,  151 

2.  The  aforesaid  rule  Is  according  to  the  common  law  and  sutwiBts 

notwithstanding  the  written  law.  Ihid. 

3.  Unlike  the  statute  of  limitations  the  common-law  rule  Is  not  a 

bar  nor  a  legal  presumption  conclusively  extinguiflhlng  the 
debt.  Ilfid. 

4.  The  presumption  of  payment  is  one  of  fact,  rebuttable  by  evi- 

dence, direct  or  indirect,  or  both,  showing  to  the  contrary,  the 
burden  of  proof  being  on  the  creditor.  Tbid, 

5.  While  the  common-law  presumption  of  payment  is  one  of  fact  it 

should  prevail  unless  quite  satisfactorily  overcome  by  compe- 
tent evidence.  Ihid. 

^.  The  evidentiary  character  of  the  common-law  presumption  of  pay- 
ment may  be  overcome  by  circumstances  alone,  in  the  reason- 
able Judgment  of  the  court,  not  too  remote,  sufficient  to  satisfy 
a  Jury,  to  a  reasonable  certainty.  Ibid. 

7.  For  rebuttal  of  the  common-law  presumption  of  payment  eyidence 

of  absence  of  the  debtor  from  the  state  during  the  whole  or  a 
large  part  of  the  twenty  years,  facts  preventing  the  creditor 
from  bringing  suit,  relationship  of  the  parties,  possession  of  the 
evidence  of  indebtedness  by  the  payee,  or  his  personal  repre- 
sentative, or  in  case  of  death  of  the  former,  finding  such  evi- 
dence among  the  papers  left  by  him  apparently  unpaid,  and 
many  other  circumstances  according  to  diverse  situations, — ^are 
competent.  Ibid, 

Application  of  payments. 

8.  Under  all  ordinary  circumstances  debtor  and  creditor  may  by 

agreement  control  the  application  of  payments  between  them- 
selves.   F.  A,  Patrick  d  Co,  v,  Deschamp,  224 

Pensions.    See  Municipal  Corporations,  15,  16. 

Personal  Injuries.  See  Damages,  11-13.  Liaiitation  of  Actions. 
Master  and  Servant,  4-47.  Railroads,  15-23.  Telegraphs 
AND  Telephones.    Trial,  7-10. 

Physicians  and  Surgeons.  See  Limitation  ot  Actions,  8.  Plead- 
ing, 4.    Witnesses,  3-5,  8. 

Plats.    See  Boundaries,  2,  4-6. 

PLEADING. 

Oomplaint,  See  Boundaries,  3-6.  Municipal  Corporations,  28,  29. 
Nuisances,  2.    Pleading,  6,  6.    States,  3. 

1.  A  complaint  alleged  trespass  by  defendant  upon  plaintiffs  land 
in  Minnesota,  wilful  and  wrongful  cutting  of  timber  thereon, 
and  wrongful  conversion  of  the  same.  It  also  alleged  value  of 
the  timber  converted,  set  up  a  Minnesota  statute  giving  treble 
damages  for  a  wilful  trespass,  and  demanded  judgment  for  the 
actual  damages  and  also  for  treble  damages.  Held  that,  regard- 
less of  the  pleader's  intention,  a  cause  of  action  for  conversion 
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was  sufficiently  stated,  and  that  the  court  should  have  treated 
as  surplusage  the  allegations  respecting  a  trespass  of  which  It 
had  no  Jurisdiction.    Bruheim  v.  Stratton,  271 

2.  It  was  within  the  power  of  the  court  to  allow  such  a  complaint 
to  be  amended  by  setting  out  the  conversion  more  definitely, 
even  If  the  cause  of  action  were  thereby  changed  from  trespass 
to  conversion,  IMd. 

Answer.    See  Pleadiko,  5. 

8.  An  answer  should  be  held  good  on  demurrer  if  it  states  a  defense 
to  any  cause  of  action  which  plaintiff  bas  pleaded  and  on  which 
he  has  a  right  to  rely.    Frechette  v,  Bavn^  68^ 

4.  Thus,  In  an  action  against  a  surgeon  for  malpractice  where  tne 
complaint  by  liberal  construction  might  be  held  to  state  a  cause 
of  action  on  contract,  but  was  clearly  intended  to  state  a  cause 
of  action  in  tort  and  contains  the  necessary  averments  for  that 
purpose,  and  plaintiff  has  made  no  election  of  the  cause  of  ac- 
tion upon  which  he  will  rely,  the  defendant  may  plead  the  stat- 
ute of  limitations  applicable  to  the  action  in  tort,  and  the  de- 
murrer to  such  an  answer  should  be  overruled.  IMd. 

Plea  in  abatement.    See  Criminal  Law,  1. 

Demurrer.    See  Municipal  Cobpobations,  28.    Pleading,  8,  4. 

€.  If  the  complaint  is  bad,  a  demurrer  to  the  answer  may  be  sus- 
tained as  a  demurrer  to  the  complaint.    State  v.  Miltoaukee, 

131 

6.  Upon  a  demurrer  to  the  complaint  it  is  immaterial  whether  the 
pleader  intended  to  state  a  cause  of  action  in  equity  or  one  at 
law,  the  sole  question  being  whether  sufficient  facts  are  stated 
to  entitle  plaintiff  to  some  relief  against  defendant  within  the 
competency  of  the  court  to  grant  8t.  Croix  Con.  0,  Co.  v.  Mus- 
aer-Sauntry  L.,  L.  d  Mfg.  Co.  267 

Amendment  of  pleading.    See  Pleading,  2, 

Police  Poweb.    See  Railroads,  14. 

Possession.    See  Assignment  fob  Benefit  of  Cbeditobs.    Bailment. 
Boundabies,  3.    Quieting  Title.    Trespass. 

Power  of  Alienation.    See  Wnxs,  4. 

Preliminary  Examination.    See  Criminal  Law,  1.    Prohibition. 

Presumptions.    See  Elections,  3.    Fraud,  6.    Judgment^  3.    Mas- 
ter AND  Servant,  10.    Payment,  1-7.    Trial,  9. 

principal  and  agent. 

The  relation:  Notes  taken  by  agent  as  his  oton  property. 

Findings  of  the  trial  court  that  certain  notes  given  by  the  pur* 
chasers  of  machinery  were  accepted  by  the  agent  making  the 
sale  as  his  own  property  and  were  so  treated  by  him  from  the 
time  of  their  execution,  and  hence  that  he  did  not  purchase 
them  from  his  principal,  are  held  to  be  sustained  by  the  evi- 
dence, although  the  notes  were  executed  upon  printed  forms 
naming  the  principal  as  payee  and  were  afterwards  indorsed  by 
the  principal  "without  recourse."    Stark  v,  Huher  Mfg.  Co*       6 

Priorities.    See  Mortgages,  5-14. 

Privilege.    See  Malicious  Prosecution. 
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PROHIBITION. 

Even  If  a  defendant  accused  of  criminal  libel  Is  entitled  to  a  pre- 
liminary examination  before  he  can  lawfully  be  tried  (a  point 
not  decided),  error  of  the  court  in  refusing  such  preliminary 
examination  cannot  be  considered  upon  a  motion  for  a  writ  of 
prohibition.  That  writ  cannot  be  used  to  perform  the  ordinary 
functions  of  an  appeal  or  writ  of  error.  State  ex  reL  BulHvan 
V.  District  Court,  1S8 

PBoiassoBT  Notes.    See  Bills  and  Notes.    Evidbncb,  6.    Judgment,  8. 

Pbovisional  Remedies.    See  Ne  Exeat,  2. 

Pboximate  Cause.    See  Fbaud,  2.    Masteb  and  Sebyant,  27,  28,  42. 
Tbl^,  10. 

Public  Lands.    See  Tbespass,  4-7. 

Public  Policy.    See  Municipal  Ck)BPOBATioN8,  32. 

Public  Schools.    See  Schools  and  School  Distbigtb. 

Public-Sebyicb  Cobpobations.    See  Cabbtkbs.    Railboadb,  1-11. 

Public  Utilities.    See  Municipal  Cobpobations,  3-14.    RAiLBOAoe, 
1-11. 

Punishment.    See  Rape,  6. 

QUIETING  TITLE. 

See  BouNDABiES,  2-6. 

The  common-law  action  quia  timet  may  be  brought  when  plaint- 
iff is  out  of  possession  and  defendant  in  possession  in  a  case 
where  defendant  has  apparent  title,  the  invalidity  of  which  can 
only  be  shown  by  evidence  aliunde  the  record;  and  the  remedy 
is  not  confined  to  cases  of  fraud  but  extends  to  cases  where,  tn 
order  to  give  effectual  relief,  there  must  be  reformation,  cancel- 
lation, or  surrender  of  deeds,  conveyances,  or  records  affecting 
the  title.    Suring  v.  Rollman,  490 

QUO  WARRANTO. 

In  a  quo  uDarranto  action  to  test  the  claim  of  right  to  exercise  a 
pretended  franchise,  the  sole  question  triable  is  whether  the  de- 
fendant possess  the  right  in  fact  referable  to  the  grant  State 
ex  rel.  Kenosha  G.  d  E.  Co.  v.  Kenosha  E.  R.  Co.  337 

Railboad  Commission.    See  Cabkiebs,  6,  7.    Railboads,  1-lL 

RAILROADS. 

Railroad  commission.    See  Cabbiebs,  6,  7. 

L  Ch.  499,  Laws  of  1907,  as  amended  by  ch.  180,  Laws  of  1909,  so 
far  as  in  conflict  with  sec.  1780&,  Stats.  (1898),  supersedes  the 
same.    State  ex  rel.  Kenosha  O.  d  E.  Co.  v.  Kenosha  E.  R.  Co. 

337 

2.  Where  an  indeterminate  permit  has  been  acquired  under  the  law 
of  1907  referred  to,  as  amended,  within  the  scope  thereof  the 
municipality  is  under  disability  to  grant  any  conflicting  fran- 
chise privilege,  except  in  case  of  public  necessity  and  conven- 
ience, the  fact  in  that  regard  to  be  found  as  matter  of  fact  and 
certified  by  the  railroad  rate  commission  prior  to  making  such 
conflicting  grant.  Ihid. 
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8.  While  the  legislature  cannot  empower  the  railroad  rate  commis- 

Bion  to  exercise  legislative  power,  it  may  clothe  it  with  author- 
ity to  administer  a  law  requiring,  as  an  incident  to  the  admin- 
istrative duty,  the  ascertainment  of  facts  such  as  is  required  in 
passing  upon  an  application  for  a  certificate  of  convenience  and 
necessity  under  the  puhlic  utility  law.  Ibid. 

Same:  Public  utilities, 

4.  The  purpose  of  the  puhlic  utility  law  of  1907   (Laws  of  1907, 

eh.  499),  was  to  ultimately  secure  uniformity  in  public  utility 
franchises, — past  as  well  as  future  grants, — ^to  the  end  that  pa- 
trons might  obtain  service  on  a  plane  of  equality  and  at  the 
lowest  price  practicable — ^producers  and  consumers  being  com- 
pelled to  deal  Justly  with  each  other  and  both  deal  Justly  with 
the  public  as  a  whole.  La  Orosse  v.  La  Crosse  Ctas  d  Electric 
Co.  408 

6.  The  indeterminate  permit  of  the  public  utility  law,  is  a  public 
privilege  emanating  direct  from  the  state  to  own,  operate,  man- 
age, or  control  any  plant  or  equipment,  or  any  part  of  a  plant 
or  equipment  within  the  state  for  the  production,  transmission, 
delivery,  or  furnishing  of  heat,  light,  water,  power,  either  di- 
rectly or  indirectly  to  or  for  the  public,  and  is  perpetual  and 
exclusive,  subject  to  the  conditions  of  the  public  utility  law. 

Ibid. 

6.  The  scope  of  the  privilege  which  springs  into  existence  by  opera- 

tion of  law  by  surrender  of  a  franchise  under  the  act  of  1907 
is  the  same  as  that  of  the  one  surrendered,  divorced,  however, 
from  all  the  old  conditions,  and  conditioned,  only,  upon  the 
provisions  of  such  act  Ibid. 

7.  The  idea  of  the  act  of  1907  was  that  old  franchises,  with  their 

peculiar  burdens,  should  be  treated  as  entireties,  and  that  the 
surrender,  in  form,  of  the  principal  thing  should  operate  as  an 
extinguishment  of  all  incidents  inhering  therein,  and  that  tbe 
thing  taken  back  should  be  an  exact  equivalent  as  to  the  privi- 
lege feature  but  as  to  incidents  and  duration  should  be  refer- 
able to  the  public  utility  law.  Ibid. 

5.  The  surrender  of  a  public  utility  franchise  operates  as  a  waiver 

by  the  corporation  of  all  executory  features  of  existing  con- 
tracts regarding  service  charges  regulated  by  the  public  utility 
law.  Ibid, 

9.  The  feature  of  the  public  utility  law  rendering  nonenforceable 

existing  contracts  relating  to  any  charge  or  service  regulated 
thereby,  in  case  of  conversion  of  an  old  into  a  new  franchise 
by  a  surrender  of  the  former,  by  necessary  implication,  ren- 
ders nonenforceable  obligations  of  the  corporation  incurred  as 
a  condition  of  the  old  franchise  and  substitutes  therefor  the 
obligations  and  conditions  of  such  law.  Ibid. 

10.  The  foregoing  covers  such  special  conditions  of  an  old  franchise 

as  that  of  payment  to  the  municipality  of  compensation  as  a 
consideration  for  tbe  privilege,  but  not  mere  business  contracts 
between  the  corporation  and  individuals  as  in  case  of  Superior 
V.  Douglas  Co.  Tel.  Co.  141  Wis.  363.  Ibid. 

11.  To  carry  out  the  legislative  idea  of  our  system  securing  Justice 

between  municipalities,  public  utility  corporations,  and  their 
patrons,  future  original  franchises  were  treated  in  one  group, 
franchises  given  for  old  grants  in  another, — ^the  new  creations 
in  either  case  to  be  indeterminate  permits  with  uniform  char- 
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acteristlcs, — ^wlth  municipal  power  to  deal  with  the  owner  in 
any  case  or  with  the  owner  of  an  old  franchise,  referable  solely 
to  the  public  utility  law.  I*td. 

Interurban  railways.    6ee  Gabbiebs,  6. 

12.  Under  sec.  1863,  Stats.  (Supp.  1906:  Laws  of  1901,  ch.  425),  a  city 

may,  if  it  sees  fit,  refuse  to  grant  to  an  interurban  railway  com- 
pany the  right  to  run  its  cars  over  the  city  streets.  Ravins' 
such  power,  it  may,  on  granting  the  right,  exact  any  conditions 
it  sees  fit,  provided  they  are  not  unlawful  in  themselves,  such  as 
an  agreement  that  the  rate  of  fare  to  a  neighboring  city  shall 
not  exceed  a  certain  sum.  Manitotooc  v.  Manitotooc  d  Northern^ 
T.  Co.  13 

13.  Sec.  1862,  Stats.  (1898),  and  sec.  1863,  Stats.  (Supp.  1906:  Lawa 

of  1901,  ch.  425),  are  not  analogous  to  sec.  1778,  Stats.  (1898 )» 
under  which  it  has  been  held  that,  since  telephone  and  telegraph 
companies  not  only  receive  their  franchises  directly  from  the 
state  but  are  expressly  authorized  by  the  state  to  use  the  public 
streets  and  highways,  the  authority  of  local  municipalities  is- 
restricted  to  legitimate  police  regulation.  Ihid. 

14.  Where,  in  the  exercise  of  a  power  specifically  conferred  upon  it, 

a  city  passes  an  ordinance  granting  to  a  street  or  interurban 
railway  company  a  franchise,  and  fixing  rates,  it  acts  as  the- 
agent  of  the  state,  and  when,  by  acceptance,  the  ordinance  be- 
comes a  contract  the  public  is  concluded  by  it  during  its  life, 
and  its  obligations  cannot  be  impaired  by  subsequent  legislation 
unless  it  be  held  that  such  ordinance  is  a  part  of  the  charter  of 
the  company  and  subject  to  amendment  or  repeal  under  sec.  1, 
art.  XI,  Const.  Ihid, 

Right  of  way:  Condemnation,    See  Appeal,  1.    Eminent  Domain. 
Witnesses,  2. 

Operation:  Yards:  Location  of  cattle-guard  and  stoitch. 

15.  Where  the  undisputed  testimony  of  experts  is  that  the  location^ 

with  reference  to  each  other,  of  a  switch  and  a  cattle-guard  in 
a  railroad  yard  was  in  accordance  with  the  customary  construc- 
tion of  railroads,  the  jury  are  not  warranted  in  finding,  solely 
upon  their  own  judgment,  that  such  location  was  not  consistent 
with  ordinary  care.    Jensen  v.  Wis.  Cent.  R.  Co.  326 

Same:  Ejection  of  trespasser  from  train. 

16.  From  the  fact  that  a  servant  Is  intrusted  with  the  charge' of  a  ve> 

hide  for  certain  purposes  a  jury  may  infer  that  he  is  authorized 
to  exclude  therefrom  trespassers  or  persons  endeavoring  unlaw- 
fully to  use  the  vehicle  for  other  purposes.  Daley  v.  Chicago  dr 
N.  W.  R.  Co.  24^ 

17.  Although  the  authority  to  eject  trespassers  from  a  train  be  vested 

in  the  conductor,  yet  if  by  the  rules  the  baggageman  has  charge 
of  the  baggage  in  a  car  and  it  is  his  duty  to  report  to  the  con- 
ductor the  presence  of  trespassers  on  said  car  and,  when  re- 
quested by  the  conductor,  to  aid  in  ejecting  them,  such  baggage- 
man may  be  found  by  the  jury  to  have  been  acting  within  the 
scope  of  his  employment  in  endeavoring  to  eject  a  trespasser 
from  the  baggage  car  without  calling  upon  the  conductor.    Ibid. 

18.  If  in  such  case  the  baggageman  use  unnecessary  or  excessive  force 

his  employer  is  liable.  Ihid. 

19.  Authority  given  to  a  conductor  to  eject  from  his  train  any  passen- 

ger who  refuses  to  produce  a  proper  ticket  or  pass  or  to  pay 
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fare  Includes  authority  to  eject  a  trespasser  who  makes  a  like 
reiusal.  JJ>id. 

20.  One  who  attempts  to  ride  on  a  train  without  ticket,  pass,  or  pay- 

ment Is  ordinarily  a  trespasser.  Ibid. 

Same:  Injuries  to  employees. 

21.  Sec.  1816,  Stats.  (Laws  of  1907,  ch.  254),  providing  that  In  every 

action  against  a  railroad  company  for  injuries  sustained  hy  an 
employee  the  court  shall  submit  certain  questions  to  the  jury, 
does  not  require  such  questions  to  be  submitted  In  the  exact 
language  of  the  statute,  but  merely  that  the  matters  covered 
thereby,  so  far  as  they  are  in  Issue  on  the  pleadings  and  In  con- 
troversy on  the  evidence,  shall  be  specially  submitted  by  ap- 
propriate questions.    Jensen  v,  Wisconsin  Central  R,  Co.      326 

22.  Said  sec.  1816  does  not  change  the  settled  practice  as  to  special 

verdicts,  except  that  In  actions  governed  by  It  a  special  verdict 
is  to  be  taken  regardless  of  any  request  by  counsel,  and  that, 
where  the  situation  requires  it,  the  verdict  should  Include  a 
question  as  to  whether  contributing  fault  of  the  defendant  was 
greater  than  that  of  the  injured  employee.  Il>id. 

23.  The  questions  submitted  in  such  a  case  should  follow  approved 

forms  rather  than  adopt  literally  the  statutory  language.  Thus 
the  terms  "want  of  ordinary  care"  and  "proximately  contribut- 
ing" should  be  used  rather  than  the  statutory  terms  "negli- 
gence" and  "directly  contributing;"  and  as  to  comparative  neg- 
ligence the  question  may  be  simply,  "If  you  find  that  mutual 
fault  of  the  defendant  and  the  plalntifC  proximately  caused  the 
Injury,  was  the  fault  of  the  defendant  greater?"  IJ>id. 

Same:  Fires. 

24.  Whether  or  not  a  fire  which  destroyed  plalntifT's  sawmill  was 

caused  by  negligence  of  the  defendant  railway  company  in  per- 
mitting its  right  of  way  to  become  incumbered  with  dry  grass 
and  other  combustible  material,  which  took  fire  from  a  passing 
engine.  Is  held  upon  the  evidence  to  have  been  a  question  for 
the  jury.    Allen  v,  Chicago  d  N.  W.  R,  Co,  263 

26.  Evidence  that  on  previous  occasions  the  engine  of  a  freight  train 
had  thrown  sparks  or  coals  upon  the  right  of  way  was  not  evi- 
dence that  the  engine  of  such  train  threw  sparks  on  the  day  in 
question.  In  the  absence  of  any  showing  that  it  was  the  same 
engine.  Il>id. 

RAPE. 
See  Witnesses,  5. 

1.  Leading  questions  may,  in  the  discretion  of  the  trial  court,  be  put 

to  the  complaining  witness  in  a  rape  case  where  she  is  young 
and  is  obliged  to  testify  concerning  matters  which  womanly 
modesty  prompts  her  to  conceal.    Smits  v.  State,  601 

2.  Where,  to  corroborate  her  testimony  as  to  her  age,  the  complain- 

ing witness  in  a  rape  case  was  asked  and  stated  the  date  of  her 
confirmation,  it  was  not  materially  prejudicial  to  allow  her  to 
state  in  what  church  she  was  confirmed.  Ibid, 

8.  Whether,  in  proving  that  the  assaulted  female  made  early  com- 
plaint, it  is  admissible  to  show  that  she  named  defendant  as  the 
guilty  person,  is  not  decided;  but  no  prejudicial  error  is  made 
to  appear  by  recitals  in  the  record  showing  only  that,  during 
the  opening  statement  of  the  district  attorney  as  to  what  he 
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expected  to  prove^  sb 

grouuA,  wbere  tt  does  not 

whieh  tbe  ol^JectioB  was  made,  and  no 

offered  or  reoeived. 

4.  Wbere  tbe  fact  of  penetration  hj  the 

established,  tt  was  not  error  to  refnse  to  Instrwct  the  Jury  that 
if  they  found  there  was  no  penetratiaii  thejr  mlg^  find  defend- 
ant  gulltjr  of  assault  with  intent  to  cnnmit  npeu  /MdL 

5.  Sec.  4580,  StatSw  (1898),  as  amended  bj  ch.  29€.  Laws  of  1967.  re- 

latins  to  fornication  with  a  female  under  the  ace  eC  f oorteca 
years,  did  not  have  the  effect  to  repeal  sec  4382.  Ststs.  (1898). 
relating  to  rape  of  a  female  nnder  that  ase^  bat  both  statutes 
can  stand  together.  IbiA, 

C  Imprisonment  for  thirty  yean  for  rape  npon  a  female  nnder  the 
aise  of  fourteen  years,  nnder  sec  4382,  Stats.  (1898),  is  Jkeltf 
in  this  case  not  so  di^roportionate  to  the  sraiiti  of  the  crime 
as  to  Tiolato  the  constitutional  inhibition  acainst  cmri  and  nn- 
nsoal  punishments.  IMA, 


RAnncATioN.    See  MosraAima,  6-8. 

J3UUL  Pabtt  in  Ihterbst.    See  JnwMSirT,  9. 

BsAL  PsopEBTT.  See  BomroASiKS.  Bsoszas.  OoaposATioirs,  3,  4. 
Eabkmkhtb.  E^Mnnarr  Domaik.  Estoppkl,  3.  HdMSSTKAS.  I^f- 
STBUcnoKs  TO  JuBT,  9. '  Hnncs  A2n>  Mccebais.    Muxicipai.  Gob- 

FOBATIONS,    30-37.     NUISAlfCBS.     PABTlfKBSHIP,    3.     FtaAncfO^    1. 

QumxHo  TnuE.    Trespass.    WmfESSBS,  2. 

RECEIVERS. 
See  Appeai.,  1.    Removal  or  CSausbl 

Appointment:  Party  to  action, 

1.  A  party  to  an  action  will  not  ordinarily  be  appointed  recetrer 

therein  unless  both  parties  consent  or  there  are  special  circum- 
stances which  make  such  an  appointment  clearly  for  the  best 
interests  of  all  concerned,  the  reason  being  that  the  receirer  is 
an  officer  of  the  court  and  should  be  disinterested.  BarteU  v. 
Smith,  31 

Compensation:  Attorney t^  fees. 

2.  Where  a  party  to  an  action  is  appointed  reoelTer  therein,  the  gen- 

eral rule  la  that  he  is  entitled  to  no  compensation  for  his  serr- 
ices,  especially  in  an  action  for  dissolution  of  partnership.  Bar- 
ten  V.  BmitK  31 

3.  Where  the  order  appointing  one  partner  receiver  of  the  partner- 

ship business  and  assets  recited  the  other  partner's  consent 
thereto,  "providing  the  fees  of  the  receiver  could  be  avoided 
thereby,"  such  receiver  is  estopped  from  claiming  compensation; 
and  it  makes  no  difference  that  the  receivership  lasted  much 
longer  than  was  expected.  ll^iA. 

4.  The  employment  by  a  receiver  of  counsel  who  represented  him  as 

a  party,  while  not  a  practice  to  be  approved,  <loes  not  neces- 
sarily debar  such  counsel  from  all  compensation,  but  where  his 
services  related  to  the  details  of  the  receiver's  duties,  such  as 
the  sale  of  the  property,  drawing  and  submitting  of  his  report, 
and  other  matters  as  to  which  there  is  no  conflict  but  rather  a 
community  of  interest  between  the  parties,  a  reasonable  bill 
therefor  may  be  allowed.  /bid. 
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RsooBDnra  of  Ikbtbchknts.    See  Cobforahons,  4. 
Redsmftion.    See  Pabtieb. 

Revobmation  of  Instbumentb.    See  Mutes  and  Mineralb,  7.    Mobt> 
OAOEB,  16.    QnncnNG  Titlx. 

Regulation.    See  Cabbiebs. 

REMOVAL  OF  CAUSES. 

Where,  pending  a  proceeding  in  a  Btate  court  to  condemn  land  for 
a  railroad  company,  the  company  is  placed  in  hands  of  receivers 
in  an  action  in  a  federal  court  and  such  receivers,  on  their  own 
application,  are  made  parties  to  the  condemnation  action,  they 
take  that  action  as  they  find  it,  subject  to  the  disabilities  of  the 
railroad  company,  and  the  case  does  not  become  one  of  federal 
cognizance  so  as  to  entitle  them  to  have  it  removed  to  the  fed-^ 
eral  court    Jeffery  v.  OsJ>ome,  851 

Rents.    See  Mines  and  Minebals. 

REPLEVIN. 

See  Witnesses,  7. 

In  an  action  of  replevin  for  timber,  the  holding  of  the  trial  court  Ib 
sustained,  to  the  efPect  that  there  was  no  evidence  of  consent  by 
defendant  to  the  cutting  of  timber  from  its  land  or  of  facts 
which  would  estop  defendant  from  claiming  that  no  consent 
was  given.    Duluth  Log  Co,  v.  8t,  Croix  Land  Co.  286 

Requests  fob  Instbuctions.    See  Cbiminal  Law,  6.    Inbtbuctionb 

TO  JUBT,  3,  4. 

Rescission.    See  Sales,  3,  4. 

Revocation.    See  Guabantt,  2.    Municipal  Gobfobationb,  36. 

SALES 

Conditional  sales.    See  Assignment  fob  Benefit  of  Cbeditobb. 
Construction  of  contract. 

1.  PlalntifP,  after  examination,  bought  from  defendants  certain  ma- 

chinery and  also  a  mass  of  raw  material  the  exact  amount  of 
which  could  not  be  determined  by  inspection.  The  bill  of  sale 
specified  the  quantities,  including  "620  cords  of  13-inch  pail 
staves  at  |3  per  cord,  valued  and  sold  at  |1,860,"  and  "1,200 
cords  of  26-lnch  bolts,  which  is  equal  to  2,400  cords  of  13-inch 
staves,  valued  and  sold  at  |3  per  cord,  |7,200."  Held,  that  the 
quantities  so  specified  were  binding  on  the  defendants  and  could 
not  be  treated  as  mere  estimates.  MenasTia  Wooden  Ware  Co. 
V.  Mitchelstetter,  486 

2.  There  being  confiicting  evidence  as  to  whether  or  not  the  1,200 

cords  of  26-inch  bolts  in  fact  made  2,400  cords  of  13-inch  staves, 
a  construction  of  the  contract  by  the  trial  court  as  requiring  de- 
fendants only  to  deliver  the  1,200  cords  of  bolts  and  not  as  war- 
ranting the  number  of  staves  that  would  be  produced  therefrom, 
was  as  favorable  to  defendants  as  the  terms  of  the  contract  will 
permit  Il>id. 

Rescission  of  contract. 

8.  Under  the  facts,  stated  in  the  opinion,  it  is  held  that  there  was  a 
rescission  and  that  the  vendee  was  not  liable  for  the  purchase 
price.    Wilson  v.  Solherg,  573 
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4.  In  an  action  for  the  purchase  price  of  goodfl,  where  defendant 

claimed  that  the  sale  had  been  rescinded  for  breach  of  war- 
ranty, a  restriction  as  to  the  time  in  which  claims  must  be 
made,  printed  upon  the  bill  sent  with  the  goods,  bearing  a  date 
later  than  the  contract  of  sale,  and  not  shown  to  have  been  any 
part  thereof,  was  not  binding  upon  defendant  or  admissible  In 
evidence.  Ihid. 

Performance  of  contract:  Delivery  and  acceptance  of  goods, 

5.  One  who  actually  bought  and  received  merchandise  is  liable  to 

pay  for  the  same  although  at  her  request  the  account  was  kept 
and  the  goods  invoiced  in  a  dlfPerent  name  In  order  to  avoid 
trouble  with  a  third  person  with  whom  she  had  agreed  not  to 
compete  in  business.    F.  A.  Patrick  d  Co.  v.  Deschamp,         224 

Operation  and  effect:  Transfer  of  title  "between  parties. 

6.  Under  a  contract  for  the  growing  of  beets  and  delivery  thereof  to 

a  sugar  factory,  providing  that  all  beets  testing  under  a  certain 
per  cent,  of  sugar  would  not  be  received  or  paid  for,  title  to  the 
beets  did  not  pass  until  after  they  were  tested.    Kuehn  v.  Nero. 

256 

Warranties:  Breach.    See  Sales,  3,  4. 

7.  Where  an  automatic  grain  scale  was  sold  under  a  guaranty  that 

it  would  weigh  accurately  within  one  eighth  of  one  per  cent., 
evidence  of  numerous  tests  showing  discrepancies  averaging 
slightly  greater  than  said  percentage,  but  so  uniform  as  to  indi- 
cate lack  of  adjustment  rather  than  Inaccuracy,  Is  held,  espe- 
cially in  view  of  the  conditions  surrounding  the  tests,  not  to 
show  a  failure  to  fulfil  the  contract  requirement  Listman  Mill 
Co.  V.  Avery  Scale  Co.  77 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  IlTTOXICATING  LiQUOBS. 

Free  high  school  districts:  Dissolution. 

Sec.  490a,  Stats.  (Laws  of  1907,  ch.  588),  relating  to  dissolution  of 
free  high  school  districts,  applies  to  high  school  districts  formed 
under  sec.  490  (Laws  of  1909,  ch.  217),  but  not  to  Joint  free 
high  school  districts  formed  under  sec.  491  (Supp.  1906).  Btate 
ex  rel.  Qreeley  v.  Joint  Free  High  School  District^  608 

Seals.    See  Municipal  Corporations,  34,  36. 

Settlement.    See  Partnership,  4,  6. 

Sewers.    See  Municipal  Corporations,  22-29. 

SHERIFFS. 

1.  A  sheriff  who  has  property  In  his  custody,  pursuant  to  a  levy 

thereon,  is  liable  for  its  loss  whenever  caused  by  his  failure  to 
exercise  reasonable  care  and  diligence  to  preserve  such  custody 
or,  in  case  of  a  loss  of  possession  through  any  cause,  to  repos- 
sess himself  thereof  as  provided  by  subd.  3,  sec.  2749,  Stats. 
(1898).    Phillips  v.  Eggert,  43 

2.  Whenever  a  sheriff  sets  up  a  Justification  for  the  release  or  loss 

of  property  taken  on  attachment,  the  burden  is  on  him  of  show- 
ing that  he  had  been  relieved  from  the  obligation  of  having  the 
property  forthcoming  to  answer  the  judgment.  Itid. 

8.  Consent  of  plaintiff's  attorney  that  the  sheriff  need  not  employ  a 

custodian  to  take  charge  of  a  steamboat  which  he  has  attached, 
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while  lying  at  a  wharf  in  the  harbor,  does  not  relieve  him  from 
the  duty  to  do  everything  that  reasonable  care  and  diligence 
demand  to  repossess  himself  of  the  boat  after  it  has  cleared  and 
passed  out  of  his  possession  to  other  parts.  Ibid, 

4.  A  sheriff  who,  after  learning  of  the  disappearance  of  a  steamboat 
which  he  had  attached,  made  no  effort  to  ascertain  its  where- 
abouts or  to  recover  it,  although  promptly  notified  by  plaintiff's 
attorney  that  he  would  be  held  responsible  for  any  judgment  that 
might  be  recovered  in  the  action,  was  guilty  of  negligence  in 
that  regard  for  which  he  and  his  bondsmen  were  answerable; 
and  the  fact  that  such  steamboat  cleared  for  a  port  in  another 
state  would  not  relieve  them.  IMd. 

6.  A  sheriff  has  a  special  interest  In  property  attached  by  him,  which 
authorizes  him  to  retake  it  or  recover  it  in  legal  proceedings, 
even  in  a  foreign  Jurisdiction,  for  the  purpose  of  satisfying  the 
demand  of  the  attaching  creditor.  Ibid. 

Special  Verdict.    See  Master  and  Servant,  40,  41.    Railroads,  21-23. 
Trial»  7-14. 

STATES. 
See  Carriers. 

1.  Words  of  a  statute  applying  to  private  rights  do  not  affect  those 

of  the  state.  The  general  business  of  the  legislative  power  is  to 
establish  laws  for  individuals,  not  for  the  sovereign;  and  when 
the  rights  of  the  state  are  to  be  transferred  or  affected  the  in- 
tention must  be  plainly  expressed  or  necessarily  implied.  State 
V,  Milwaukee,  131 

2.  The  state  may  maintain  an  action  directly  against  a  county  or  a 

city  charged  with  detaining  moneys  belonging  to  the  state,  and 
is  not  obliged  to  pursue  its  remedy  in  the  manner  prescribed  by 
sees.  676-678,  682,  683,  Stats.  (1898),  or  by  provisions  of  the  city 
charter,  all  of  which  relate  to  the  collection  of  private  claims. 

Ibid. 

3.  In  an  action  by  the  state  against  a  county  and  a  city,  allegations 

of  the  complaint  that  defendants  have  received  to  titie  use  of  the 
state  and  unlawfully  detain  a  certain  sum,  being  the  clear  pro- 
ceeds of  ISnes  collected,  which  said  sum  defendants  were  legally 
bound  and  promised  to  pay  to  plaintiff  without  demand  accord- 
ing to  the  provisions  of  the  constitution  and  statutes  of  the 
state,  mean  merely  that  the  treasurers  of  the  defendants  re- 
ceived such  fines  and  failed  to  pay  them  over  to  the  state  as  re- 
quired by  the  constitution  and  laws.  Ibid. 

4.  The  county  and  city  are  not  liable  for  such  default  of  their  treas- 

urers, and  can  be  held  liable  for  the  money  sued  for  only  upon 
a  showing  that  they  actually  received  it  and  used  it  for  legiti- 
mate municipal  purposes.  Ibid. 

Statute  of  Frauds.    See  Bills  and  Notes,  1.    Partnership,  8. 

Statute  of  Limitations.    See  Evidence,  6.    Limitation  of  Actions. 
Payment,  3-7.    Pleading,  4 

Statutes. 
Amendment  and  repeal.    See  Mortgages,  15.    Municipal  Corpora- 
tions, 11,  29.    Railroads,  1,  2, 14.    Rape,  5. 
Mandatory  or  directory?    See  Municipal  Corporations,  20. 
Constitutionality.    See  Constitutional  Law. 
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Construction.  See  Assiqnmxivt  foe  Benefit  of  Cbeditob8.  Bail- 
ment, 2,  3.  Bills  and  Notes,  1.  Boundabzes,  2-4.  Bbidoes. 
Cabriebs,  2,  4-6.  Chattel  Mobtoaoes.  Constitutional  LtAW» 
S,  4.  CoBPOBATiONS,  1,  3,  4.  Criminal  Law,  1,  8.  Food,  1. 
Gabnishment,  2.  Homestead.  Instructions  to  Jubt,  7.  In- 
toxicating LiQuoBS,  1.  Judgment,  7,  11.  Limitation  of  Ac- 
tions, 1,  2.  Masteb  and  Sebyant,  18-26,  31.  Mobtqagks,  15. 
Municipal  Cobpobations,  2,  5,  ^11, 15,  16,  24-27.  Nuisances,  L 
Railboads,  1,  2,  4,  7, 12,  18,  21.  Rape,  5.  Schools  and  Sckool 
Distbicts.    Shsbiffs,  1.    States,  2.    Tbespass,  3.    WnNESSESt 

3,  o,  9. 

Stbeets.    See  Cabbiebs,  5,  6.    Municipal  Corpobations,  17-21«  80-37. 

Subcontbactobs.    See  Municipal  Cobpobations,  22. 

SUBPLUSAGE.    See  Pleading,  1. 

SuBTSTS.    See  Boundabdes. 

Suspension  of  Poweb  of  Alienation.    See  Wills,  2. 

Taxation.    See  Bridges.    Municipal  Cobpobations,  6-14,  27-29. 

Taxpateb's  AonoN.    See  Municipal  Cobpobations,  28,  29. 

TELEGRAPHS  AND  TELEPHONES. 

See  Pabtnebship,  3. 

In  an  action  for  Injuries  to  a  traveler  on  a  highway,  caused  by  a 
telephone  wire  hanging  loosely  across  the  highway  within  a  few 
feet  of  the  ground,  a  finding  by  the  Jury  that  such  position  of 
the  wire  was  due  to  negligence  on  the  part  of  defendant  Is  held 
to  be  sustained  by  the  evidence.  HerUtzke  v.  La  Orosse  Inter- 
Urban  Telephone  Co.  186 

TRESPASS. 

See  Animals.    Damages,  4,  5.    Pleading,  1,  2.    Railboads,.  16-20. 

1«  Where  the  plalntUf  In  an  action  for  trespass  upon  land  was  not 
In  actual  possession  but  relies  on  constructive  possession,  lie 
must  establish  such  possession  by  showing  that  he  had  good 
title.    Knapp  v,  Alexander-Edgar  Lumber  Oo.  628 

2.  A  trespasser  on  unoccupied  land  can  be  made  to  respond  in  dam- 
ages but  once,  and  then  to  the  owner.  IHd, 

8.  Sec.  4269,  Stats.  (1898),  does  not  give  more  than  one  right  of  ac- 
tion for  a  single  Injury  to  the  freehold.  Ibid. 

4.  An  entryman  under  the  homestead  law  acquires  no  title  to  the 
land  until  he  has  compiled  with  the  law  and  has  earned  his 
patent.  Ibid, 

6.  If,  before  the  homesteader  has  taken  possession  and  while  his 
right  to  the  land  is  still  Inchoate,  a  trespass  Is  committed 
thereon,  the  sole  right  of  action  Is  In  the  United  States  as  owner. 

Ibid. 

6.  Such  right  of  action  is  extinguished  by  a  settlement  made  by  the 

trespasser  with  the  United  States,  and  Is  not  revived  by  subse- 
quent Issuance  of  the  patent  to  the  homesteader.  Ibid. 

7.  The  equitable  doctrine  of  relation  cannot  be  applied  to  such  a  case 

for  the  purpose  of  compelling  the  trespasser  to  pay  twice  for 
the  same  wrong.  If  it  has  any  application,  it  operates  merely 
to  charge  tbe  government  as  trustee  of  the  patentee  for  the 
amount  collected  for  the  trespass.  Ibid, 
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TRIAL. 

Course  and  conduct  of  trial.    See  Jubt. 

Reception  of  evidence.  See  Appeal,  5,  18.  Damaqes,  2,  3,  5.  Jxjdq- 
MENT,  13, 14.  Rape,  1-4.  Sales,  4.  Watebs  and  Watebcoxtbsss, 
1.    Witnesses. 

Same:  Otjectiona  and  moUonB  to  strike  out. 

1.  .The  refusal  of  the  trial  court,  on  motion,  to  strike  out  the  evi- 

dence of  a  witness  on  the  ground  that,  in  stating  the  value  of  a 
strip  taken  hy  a  railroad  company,  he  had  included  damages  to 
the  entire  tract  from  which  it  was  taken  and  had  thus  dupli- 
cated damages,  was  not  a  prejudicial  error  where  the  verdict 
was  amply  supported  by  the  evidence  of  seven  disinterested  ex- 
perts.   Jeffery  v.  Osborne,  351 

Taking  case  or  question  from  jury.  See  Ouabantt,  1,  2.  Master  and 
Servant,  2,  16,  34,  38.    Railroads,  24.    Trial,  2-6. 

Instructions  to  jury.  See  Bailment,  2.  Instructions  to  Jury. 
Master  and  Servant,  41.    Rape,  4. 

Same:  Requests  for  instructions.  See  Criminal  Law,  6.  Instruc- 
tions TO  Jury,  3,  4.    Trial,  8. 

Direction  of  verdict.    See  Appeal,  6,  15. 

2.  In  determining  whether  a  verdict  should  be  directed  for  one  party 

the  evidence  of  the  other  must  be  assumed  to  be  true.  F.  A. 
Patrick  d  Co.  v.  Deschamp,  224 

5.  Upon  a  motion  to  direct  a  verdict  the  trial  court  must  determine 

as  a  question  of  fact  whether  the  evidence  in  any  reasonable 
view  would  warrant  any  other  conclusion,  and  if  satisfied  that 
it  would  not  should  direct  the  verdict  Kroger  v.  Cumberland 
Fruit  Package  Co.  433 

4.  In  directing  a  verdict  under  such  circumstances  there  Is  no  in- 
vasion of  the  province  of  the  Jury.  Ibid. 

6.  The  trial  court's  decision  of  the  question  of  fact  arising  upon  a 

motion  to  direct  a  verdict  should  not  be  disturbed  on  appeal 
unless  clearly  wrong.  Ibid. 

6.  A  difference  of  opinion  among  the  Justices  of  the  appellate  court 

upon  the  question  of  fact  Involved  does  not  preclude  a  holding 
that  the  trial  court  was  right  in  directing  a  verdict  Ibid. 

Special  verdict.    See  Master  and  Servant,  40,  41.    Railroads,  21-23. 

7.  Where  there  is  a  controversy  as  to  whether  or  not  the  act  or 

omission  charged  as  negligence  of  the  defendant  did  in  fact  oc- 
cur, the  Jury  should  be  required,  if  a  special  verdict  is  taken, 
to  determine  separately  whether  such  act  or  omission  occurred, 
and,  if  it  did,  whether  it  occurred  in  consequence  of  a  lack  of 
ordinary  care  on  the  part  of  defendant.  Fidelity  Trust  Co.  v. 
Wisconsin  I.  d  W.  Works,  385 

8.  But  defendant  cannot,  in  such  a  case,  complain  that  the  only 

question  submitted  was  whether  in  such  act  or  omission  he  was 
guilty  of  a  want  of  ordinary  care,  where  he  did  not  request  the 
submission  of  any  other  or  broader  question  covering  the  issue 
omitted,  but  in  fact  proposed  a  still  narrower  finding.  Ibid. 

0.  All  controverted  matters  of  fact  not  covered  by  the  special  ver- 
dict and  not  brought  to  the  attention  of  the  trial  court  by  the 
party  against  whom  the  Judgment  goes,  are  presumed  to  have 
been  determined  by  the  court  in  conformity  with  the  Judgment. 

Ibid. 
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10.  Where  in  answer  to  proper  questions  the  Jury  found  negrlisence 

of  defendant  and  that  it  was  the  proximate  cause  of  plaintiff*8 
injuries,  refusal  to  suhmit  the  question  whether  such  injuries 
were  the  result  of  "mere  accident"  was  not  error,  though  in 
some  cases  such  a  question  would  be  proper.  Schmolt  v.  H,  W. 
Wright  Lumber  Co.  577 

11.  Each  question  in  a  special  verdict  should  be  so  framed  that  the 

issue  will  be  determined  by  any  responsive  answer  thereto. 
Carle  v.  Nelson,  693 

12.  Thus,  the  issue  being  as  to  market  value,  a  question  asking  in 

effect,  Did  the  vendor  use  reasonable  efforts  to  sell  the  tobacco 
at  the  highest  price  obtainable  in  the  vicinity  after  it  was  re- 
jected by  the  vendee?  was  objectionable  because  if  answered 
in  the  negative  the  issue  would  not  be  determined.  But  the 
answer  In  this  case  being  In  the  affirmative,  the  error  was  harm- 
less. Il>id. 

13.  The  issue  made  by  the  complaint  and  answer  and  the  issue  made 

by  a  counterclaim  and  reply  are  distinct  Issues  in  different 
causes  of  action  and  should  never  be  embodied  in  the  same 
question  in  a  special  verdict,  even  though  they  apparently  re- 
late to  the  same  subject  matter.  Ibid, 

14.  As  to  each  question  properly  submitted  for  special  verdict  the 

burden  of  proof  is  either  upon  the  plaintiff  or  upon  the  de- 
fendant   It  cannot  rest  partly  upon  each.  Ibid, 

Trial  by  court:  Findings,    See  Appeal,  9-14.    Mortgages,  3,  4. 

TRUSTS  AND  TRUSTEES. 

1.  Where  a  trust  agreement  providing  for  a  conveyance  of  property 

for  the  payment  of  debts  of  the  grantors,  but  containing  no  ex- 
press provision  for  the  return  to  thep  of  any  surplus,  left  It 
doubtful  what  the  intent  of  the  grantors  was  in  that  regard,  it 
was  proper  to  receive  and  consider  extrinsic  evidence  as  to  the 
facts  and  circumstances  surrounding  the  parties  at  the  time  of 
its  execution  in  order  to  arrive  at  its  proper  construction.  Mc- 
Millan V.  Holley,  617 

2.  Held,  upon  extrinsic  proof  showing  that  no  surplus  was  antici- 

pated by  at  least  one  of  the  debtors  at  the  time  of  making  the 
agreement,  and  that  both  had  considered  the  subject  of  provid- 
ing in  the  agreement  for  the  disposal  of  any  surplus  but  omitted 
it  from  the  final  draft,  that  the  trial  court  properly  found  the 
conveyance  to  be  absolute  for  the  benefit  of  the  creditors  alone, 
and  that  there  was  no  trust  for  the  grrantors.  Ibid. 

8.  In  such  case  the  trustees  having,  for  lack  of  purchasers,  conveyed 
the  residuum  of  the  property  to  a  corporation  organized  by  the 
creditors  for  the  purpose  of  taking  title  thereto,  neither  the 
trustees  nor  such  corporation  was  under  obligation  to  account 
to  the  debtors  in  respect  to  the  property  so  conveyed,  although 
by  the  return  of  better  times  and  the  general  improvement  of 
business  it  increased  largely  in  value.  Ibid. 

Undertakings.    See  Appeal,  1,  7.    Injunction. 

Vacating  Judgment.    See  Judgment,  4,  11. 

Value.    See  Damages,  1-9.    Witnesses,  2. 

Verdict.    See  Appeal,  6,  14,  15.    Master  and  Servant,  40,  41.    RAa- 
ROADS,  21-23.    Trl^  7-14. 
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Vessels.    See  Shebibts,  8,  4. 

Viob-Prinoipai..    See  Masteb  Am)  Bkryxstt,  42. 

VoTBB.    See  Elections. 

Waiteb.    See  Cbimiistal  Law»  6»  7.    Interest.    Mmis  Ain>  MnrsBALS* 
6,  7.    Railboads,  8. 

Wabbant  or  Attobnet.    See  Jxtdomeitt,  1-11. 

Wabbanty.    See  Sales,  3,  4,  7. 

WATERS  AND  WATBRCOURSEa 

See  Eyidenob,  7.    Nuisances,  2. 
Dams. 

1.  To  aid  In  the  Interpretation  of  a  deed  granting  certain  rights  rela- 

tive to  a  mill-dam,  pond»  and  the  use  of  power,  oral  evidence  of 
extrinsic  facts  and  circumstances  existing  at  the  date  of  the 
grant,  including  the  location,  size,  and  description  of  the  dam, 
mills,  waste-gates,  etc.,  was  admissible.    Colt  v,  Paulson,      214 

2.  In  an  action  for  an  injunction  compelling  removal  of  a  cofferdam 

built  by  defendant  in  a  mill-pond  and  restoration  of  a  waste- 
gate  closed  by  him,  and  restraining  the  doing  of  such  acts  in 
the  future,  it  was  not  error,  upon  granting  such  relief,  to  refuse 
to  find  and  adjudge  defendant's  rights  in  other  particulars  with 
re8i>ect  to  the  water  power,  when  such  adjudication  was  not  nec- 
essary. Ibid. 

WILLS. 
Prol>ate,    See  Appeal,  4. 

Construction. 

1.  A  testator  seventy-five  years  of  age,  In  failing  health,  who  by  his 

original  will  had  given  all  his  property  to  his  wife,  twelve  years 
his  Junior,  executed' a  codicil  in  which  he  devised  to  each  of  his 
four  living  children  specific  tracts  of  land,  all  "to  be  subject  to 
the  use,  occupation,  and  control  of  my  wife  .  .  .  during  the  term 
of  her  natural  life.  In  case  of  the  death  of  any  of  my  said  chil- 
dren without  issue  remaining  alive,  the  land  .  .  .  devised  to 
him  or  her  is  to  go  to  his  or  her  brothers  or  sisters  equally  and 
in  equal  shares,  but  in  case  of  them  having  children  then  living 
the  same  shall  go  to  and  belong  to  such  children  of  such  devisees 
respectively  in  equal  shares."  Held,  that  the  "death  of  any  of 
my  said  children,"  referred  to,  did  not  mean  death  during  the 
lifetime  of  the  testator  or  of  his  widow,  but  death  at  any  time; 
and  that  the  estate  devised  to  each  of  the  testator's  children  ter- 
minated at  his  or  her  death,  with  remainder  over  to  his  or  her 
children  then  living,  if  any,  and  if  none  then  to  his  or  her 
brothers  and  sisters.    Eggleston  v,  8wartz,  106 

2.  Such  devises  did  not  suspend  the  power  of  alienation  for  more 
'  than  two  lives  in  being,  since  under  no  possible  contingency 

could  there  be  a  suspension  of  the  power  to  convey  any  tract  in 
fee  longer  than  during  the  life  of  the  widow  and  the  life  of  a 
child  of  the  testator.  Ibid. 

8.  Since  the  estate  of  testator's  children  terminated  at  death,  a  mort- 
gage executed  by  one  of  them  in  his  lifetime  was  subject  to  the 
same  limitation,  and  upon  the  death  of  such  mortgagor  the  land 
passed  to  his  children  then  living,  free  from  any  claim  of  the 
mortgagee.  Ihid. 

RigTita  and  liabilities  oj  devisee.    See  Wills,  1»  2. 
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WITNESSES. 
Competency. 

1.  The  question  of  the  competency  of  a  witness  to  testify  Is  a  mat- 

ter largely  In  the  discretion  of  the  trial  court,  and  Its  ruling 
thereon  will  not  be  disturbed  if  there  was  no  abuse  of  discre- 
tion.   Carle  v.  Nelson,  593 

Same:  Experts.    See  Damages,  8.    Master  akd  Servant,  80. 

2.  Experts  in  the  manufacturing  business,  acquainted  from  long 

years  of  experience  with  the  values  and  needs  of  plants  of  that 
kind,  are  competent  to  testify  to  the  value,  as  part  of  a  manu- 
facturing plant  to  which  It  belonged,  of  a  strip  of  land  taken 
for  the  right  of  way  of  a  railroad  company,  though  having  no 
knowledge  at  all  as  to  the  value  of  bare  land  in  the  vicinity,  es- 
pecially where  there  Is  practically  no  dispute  on  the  question 
of  the  value  of  the  strip  as  mere  land.    Jeffery  v,  Osborne,    351 

8.  Under  sec.  1436,  Stats.  (Supp.  1906:  Laws  of  1903,  ch.  426,  sec.  8), 
a  physician  who  qualifies  as  an  expert  under  general  common- 
law  rules  may  be  allowed  to  testify  as  such  in  a  criminal  case, 
even  though  his  license  has  not  been  recorded  as  required  by 
sec.  14356  (Supp.  1906:  Laws  of  1903,  ch.  426,  sec.  5).  Smits  v. 
State,  601 

4.  Testimony  of  a  witness  that  he  is  a  practicing  physician  duly  li- 

censed to  practice  in  this  state  must  be  held  to  mean,  prima 
facie,  that  he  has  fully  complied  with  the  license  law.         Ibid, 

5.  Where  a  physician  called  as  a  witness  in  a  rape  case  testified  that 

he  had  been  an  active  practitioner  for  a  number  of  years,  it 
will  be  inferred  that  he  was  qualified  by  practical  experience  to 
testify  as  an  expert,  in  the  absence  of  any  cross-examination  as 
to  such  qualification.  Ibid, 

Same:  Husband  and  wife. 

6.  Husband  or  wife  may  be  a  witness  in  behalf  of  a  codefendant  of 

the  other  spouse  when  such  defendant  spouse  has  only  a  repre- 
sentative or  nominal  Interest  in  the  action,  even  though  said 
defendant  spouse  may  be  liable  for  costs  in  case  of  defeat  Rob- 
inson V,  McGinnis,  476 

7.  The  custodian  of  personal  property  who  is  made  defendant  In 

replevin  with  his  principal,  the  owner  of  such  property,  is  to  be 
considered  as  having  only  a  nominal  interest  in  the  action, 
within  the  meaning  of  the  foregoing  rule.  Ibid. 

Same:  Physicians:  Privilege. 

8.  If  sec.  4075,  Stats.  (1898),  providing  that  no  physician  shall  be 

compelled  to  disclose  information  acquired  in  attending  a  pa- 
tient professionally  which  was  necessary  to  enable  him  to  pre- 
scribe for  the  patient,  applies  to  criminal  cases, — a  point  not 
decided, — ^the  conditions  mentioned  must  affirmatively  appear 
in  order  to  call  for  its  application.    Smits  v.  State,  601 

Same:  Transactions  and  communications  with  persons  subsequently 
deceased. 

9.  Under  sec.  4069,  Stats.  (1898),  excluding  testimony  of  a  party 

as  to  any  conversation  or  transaction  had  by  him  witii  a  de- 
ceased person  under  whom  he  claims,  the  testimony  of  a  third 
person,  present  and  constructively  participating  in  the  conver- 
sation or  transaction  by  In  any  way  exerting  an  infiuence  in  re- 
spect thereto.  Is  also  excluded.    Holway  v.  Sanbor%  151 
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Same:  Mental  infirmity, 

10.  A  person  I0  not  necessarily  Incompetent  to  testify  because  of  Im- 

paired mental  condition  at  the  time  of  the  occurrences  In  ques- 
tion. Whether  he  Is  so  mentally  infirm  as  not  to  be  entitled  to 
testify  at  all  is  a  question  for  the  trial  court,  and  its  decision 
in  favor  of  receiving  the  testimony  for  what  It  Is  worth  cannot 
be  disturbed  unless  manifestly  wrong,  as  where  the  infirmity  is 
total  or  such  as  to  render  the  person  wholly  unconscious  of  the 
obligations  of  an  oath.    Bums  v.  State,  373 

Examination, 

11.  Refusal  of  the  trial  court  to  permit  a  witness  for  defendant  to 

testify  on  rebuttal  on  the  question  of  the  delivery  of  the  instru- 
ment in  suit,  is  held  in  this  case  not  an  abuse  of  discretion. 
First  Nat.  Bank  v.  Wunderlich,  193 

Credibility. 

12.  False  testimony  given  by  a  witness  as  to  a  material  fact  must 

have  been  wilfully  false  in  order  to  justify  rejection  of  his  other 
testimony  not  corroborated  by  credible  evidence.  Allen  v.  Chi- 
cago  d  N.  W.  R.  Co.  263 

Words  and  Phrases. 

Abutting,  in  statute.    See  Muihcipal  Corporations,  19. 

Adjacent,  In  statute.    See  MnmciPAL  Corporations,  19. 

Affected  by  the  improvement,  in  statute.  See  Municipal  Corpora- 
tions, 21. 

All  belting,  shafting  and  gearing.  In  statute.  See  Master  and  Ser- 
vant, 31. 

Death  of  any  of  my  said  children,  in  will.    See  Wills,  L 

Found,  In  statute.    See  Judgment,  10. 

Furnishes,  In  statute.    See  Food,  1. 

In  the  hands,  in  statute.    See  Qarnishment,  2. 

Market  value.    See  Damages,  1,  7. 

Monthly  compensation  allowed  as  salary,  in  statute.  See  Munici- 
pal Corporations,  16. 

Person  aggrieved,  in  statute.    See  Appeal,  4. 

Provisional  remedy.    See  Ne  Exeat,  2. 

School,  in  statute.    See  Intoxicating  Liquors,  1,  t, 
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